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in one of the Member States

PART | - INTRODUCTION AND BACKGROUND

1. The Dublin Convention provides a mechanism for determining which Member State is
responsible for considering an application for asylum lodged in one of the Member States. On
the basis of over two year's experience of implementing the Convention, there seemsto be
widespread agreement that it is not functioning as well as had been hoped. Following the
entry into force of the Treaty of Amsterdam, the Convention needs to be replaced with a
Community instrument. The Commission considers that it is sensible to use the opportunity
provided by the new Treaty both to take stock of practical experience of implementing the
Dublin Convention to date and also to reflect again on the principles on which the Convention
is based, in the light of the objectives established by the Treaty of Amsterdam in the field of
asylum. This working document analyses the extent to which the Dublin Convention system
delivers a series of objectives and presents some policy options. In addition, the Commission
isready to work in conjunction with the Member States to complement this working
document with a detailed practical evaluation, which could make use of the results of
evaluative work on the Dublin Convention which is being carried out in the framework of the
Odysseus programme. On the basis of the discussion which this document is intended to
facilitate, and taking account of the results of further practical evaluation, the Commission
will draw up a proposal for a Community legal instrument to replace the Dublin Convention.

The Dublin Convention

2. 0On 15 June 1990, the Member States concluded the Convention determining the State
responsible for examining applications for asylum lodged in one of the Member States of the
European CommunitiesY, which is generally known as the "Dublin Convention”. The
Convention entered into force on 1 September 1997 for the twelve original signatories, on 1
October 1997 for Austria and Sweden, and on 1 January 1998 for Finland. It effectively
replaced similar arrangements for determining responsibility for considering asylum
applications which had been in force since 26 March 1995 amongst the states applying the
Schengen Agreement{2.

3. Article 18 of the Dublin Convention establishes a committee which is responsible for
examining questions of application and interpretation. This Committee has adopted three
decisions:

(1) Decision 1/97 concerning provisions for the implementation of the Convention;&

(2) Decision 2/97 establishing the Committee's Rules of Procedure;

(3) Decision 1/98 concerning provisions for the implementation of the Convention; 2



Decision 1/97 laid down some important substantive provisions relating to the implementation
of the Convention, which were subsequently supplemented by decision 1/98. These decisions
are an integral part of the overall Dublin Convention system.

4. The Dublin system has two distinct components with different purposes: the criteria for
determining which Member State is responsible for considering an asylum application
(Articles 4 - 8); and the readmission rules which apply when a person who has previously
lodged an asylum claim in one Member State and is subsequently present in a second Member
State (Articles 3(7) and 10). These two sets of rules are described in more detail below.

5. The Dublin Convention establishes a hierarchy of responsibility criteria. The first criterion
is based on the principle of family reunification. The rest of the main criteria are based on the
principle that the Member State which is responsible for a person’s presence on the territory of
the Member States should aso be responsible for considering any subsequent asylum
application. The criteria are as follows:

- If the applicant for asylum has a family member who has been recognised as having refugee
status within the meaning of the Geneva Convention in a Member State, and is legally
resident there, that state will be responsible, provided the person concerned so desires (Article
4);

- If the applicant isin possession of avalid residence permit or valid visa, the Member State
which issued it will be responsible for examining the application for asylum. Provision is
made in relation to cases where the applicant isin possession of more than one valid residence
permit or visaissued by different Member States and in relation to cases where the visa(s)
and/or residence permit(s) have expired (Article 5);

- If it can be proved that the applicant for asylum irregularly crossed the border into a Member
State by land, sea or air, having come from a non-member state, the Member State thus
entered will be responsible, unlessit can be proved that the applicant has been living in the
Member State where the application for asylum was presented for at least six months before
making the application (Article 6);

- The Member State responsible for controlling the entry of the applicant into the territory of
the Member States will be responsible for examining the application for asylum unless the
applicant first entered a Member State where the visa obligation is waived, before presenting
an application for asylum in another Member State where the visa obligation is also waived
(Article 7);

- If none of these criteria applies, the first Member State in which the application for asylum
islodged is responsible for examining it (Article 8);

6. The readmission criteria contained in the Dublin Convention are essentially concerned with
ensuring that an asylum applicant can not pursue an asylum claim in a Member State other
than the one which is responsible for considering his or her application. The Convention
therefore provides for the applicant to be readmitted by the state responsible in the following
circumstances:

- If the applicant isirregularly in a second Member State whilst his’her claim is under
examination in the State responsible (Article 10(1)(c));



- If the applicant withdraws his/her application while it is under examination in the State
responsible and lodges another asylum application in a second Member State (Article
10(1)(d));

- If the applicant's claim has been regjected in the State responsible and he/sheisillegaly in
another Member State (Article 10(1)(e));

Additionally, the Convention contains a provision which is designed to prevent asylum
applicants from circumventing the mechanism contained in the Convention for determining
responsibility. Article 3(7) deals with the situation where a person lodges an asylum
application in one Member State, which begins to apply the Dublin procedure for determining
the Member State responsible, but he/she then withdraws that asylum claim, travels to another
Member State and claims asylum there. It provides that in this case he/she would be taken
back by the first Member State with a view to completing the Dublin procedure for
determining the Member State responsible.

7. The Convention also contains two important discretionary provisions. Under Article 3(4),
the so-called "sovereignty” clause, each Member State retains the right to examine any
asylum application submitted to it, even if it is not the Member State responsible under the
criteria set out in the Convention, provided that the applicant agrees. Under Article 9, the so-
called "humanitarian” clause, any Member State, even if it is not the Member State
responsible under the criteria set out in the Convention, may for humanitarian reasons based
particularly on family and cultural grounds, examine an application for asylum at the request
of another Member State.

The Treaty of Amsterdam, the Vienna Action Plan and the Tamper e conclusions

8. The Treaty of Amsterdam introduced important amendments to the Treaties which
effectively require the replacement of the Dublin Convention with a Community legal
instrument within five years of the entry into force of that Treaty (i.e. by 1 May 2004). Article
63 of the amended Treaty establishing the European Community sets out a clear programme
of work in the field of asylum and protection®. Article 63(1)(a) requires the Council to adopt
"criteria and mechanisms for determining which Member State is responsible for considering
an application for asylum submitted by a national of athird country in one of the Member
States'. These measures must be in accordance with the Geneva Convention of 28 July 1951
and the Protocol of 31 January 1967 relating to the status of refugee and other relevant
treaties.

9. The "Action Plan of the Council and Commission on how best to implement the provisions
of the Treaty of Amsterdam establishing an area of freedom, security and justice” of
December 1998 (hereafter referred to as the "Action Plan")2 specifies that the measures to be
taken within two years of the entry into force of the Treaty of Amsterdam include "continued
examination of the criteria and conditions for improving the implementation of the

(Cg:)onvention and of the possible transformation of the legal basis to the system of Amsterdam”

The Action Plan also identifies two specific issues which should be addressed in this context.
These are to what extent the mechanism should be supplemented inter aia:



- by provisions enabling responsibility for dealing with the members of the same family to be
conferred on one Member State where the application of the responsibility criteriawould
involve a number of States; and

- by provisions whereby the question of protection when a refugee changes his country of
residence can be resolved satisfactorily.

The Action Plan also identifies the need to take measures in the field of asylum to limit
"secondary movements' by asylum seekers between Member States. Thisis arelevant
consideration in relation to the content of an instrument to replace the Dublin Convention.

10. The European Council held a special meeting in Tampere on 15 - 16 October 1999 on the
creation of an area of freedom, security and justice. In the Tampere conclusions, the European
Council called for the establishment of a Common European Asylum System. It specified that
in the short term this System should include a clear and workable determination of the State
responsible for the examination of an asylum application2.

Other developments since the conclusion of the Dublin Convention

11. In reviewing the operation of the Dublin Convention with aview to replacing it with a
Community legal instrument, it is appropriate to note three relevant devel opments which
either have already occurred in the decade since the Dublin Convention was signed or else can
be expected to take place in the foreseeable future:

(1) The gradual realisation in practice of an area without internal frontiersin which the free
movement of personsis ensured. Considerable progress towards an area without internal
frontiers has been achieved in the context of Schengen co-operation. The Schengen acquis has
been integrated into the framework of the European Union by virtue of the relevant protocol
in the Treaty of Amsterdam. The area without internal frontiersisin the process of being
extended to include a tenth Member State, and in the near future is expected to cover thirteen
Member States. As internal frontiers are progressively abolished, the potential for secondary
movements of asylum applicants is increased, and flanking measures are required. The Dublin
Convention itself was linked conceptually to the objective of creating an area without internal
frontiers, asits preamble makes clear. The Treaty of Amsterdam specifically envisages that
measures aimed at ensuring the free movement of persons will be accompanied by directly
related flanking measures, covering inter aia criteria and mechanisms for determining which
Member State is responsible for considering an application for asylum submitted in one of the
Member States2.

(2) The enlargement of the European Union. There were just twelve Member States when the
Dublin Convention was signed. Austria, Sweden and Finland have acceded to the Union since
then and significant further expansion will take place in the future when the candidate
countries accede to the Union. Enlargement will both redefine the Union's external land
borders and create a larger area without internal frontiers.

(3) The development of the Eurodac system. Even before the Dublin Convention entered into
force, it was apparent to the Member States that it would be difficult to implement the
Convention solely on the basis of the evidence provided by travel and identity documents,
since these can easily be disposed of or destroyed. In December 1991, Ministers responsible
for immigration meeting in The Hague therefore agreed that a feasibility study for a



Community wide fingerprint system for asylum applicants should be undertaken. Work has
been ongoing since then to develop a system for the computerised comparison of fingerprints
to assist the implementation of the Dublin Convention.

Between March 1996 and March 1999, the Council drew up the Eurodac Convention and
Protocol, in accordance with the provisions of Title VI of the Treaty on European Union. The
Convention provided for the collection and comparison of fingerprint data on applicants for
asylum in order to facilitate the identification of cases where an applicant for asylum had
previously claimed asylum in another Member State. The Protocol was intended to further
facilitate the application of the Dublin Convention in two ways. Firstly, it provided for the
collection of fingerprint data relating to persons apprehended in connection with the irregular
crossing of an external border to provide evidence if the persons concerned later claimed
asylum. Secondly, it provided afacility to make checks with Eurodac in certain circumstances
to determine whether a person found illegally present within a Member State had previously
claimed asylum in another Member State. The Council agreed on and "froze" these two texts
in December 1998 and March 1999. Following the entry into force of the Treaty of
Amsterdam, the Commission drew up a proposal for a Eurodac Regulation2. Negotiations
on this proposal are at an advanced stage, and arrangements for the practical implementation
of the Eurodac system are being made.

PART Il - EVALUATION OF THE DUBLIN CONVENTION IN THE LIGHT OF
THE OBJECTIVESOF A SYSTEM FOR ALLOCATING RESPONSIBILITY FOR
ASYLUM APPLICATIONS

4. Now that the Dublin Convention has been in force for over two years, it should be possible
to arrive at a considered verdict on whether or not it has operated successfully in practice. On
the basis of the experience which they have reported so far, few if any Member States appear
to regard the Dublin Convention as an unqualified success, and many have expressed
concerns about the efficiency of the Dublin system. Indeed, the Article 18 Committee drew up
and in June 1998 approved a "Dublin Convention: Programme of Action" in response to
concerns about the operation of the Convention.

5. The Dublin Convention does not lay down any monitoring and evaluation criteria
according to which its success or failure can be judged. It is therefore necessary to go back to
first principles and to consider what the objectives of the Dublin Convention are or should be.
The preambl e to the Convention identifies the purpose of the Convention in quite narrow
terms, related purely to providing certain guarantees for asylum applicants and addressing the
problem of "refugeesin orbit". It must be recognised however that many interested parties
consider that the Dublin Convention either has or should have certain other objectives. This
working document therefore examines the Dublin Convention in the light of the following
possible objectives of a mechanism for determining responsibility for asylum applications:

(1) to avoid any situations where applicants for asylum are left in doubt for too long as
regards the likely outcome of their applications;

(2) to provide al applicants for asylum with a guarantee that one of the Member States will
promptly assume responsibility for considering their asylum application and to ensure that
applicants for asylum are not referred successively from one Member State to another without
any of these States acknowledging itself to be competent to examine the application for

asylum;



(3) to prevent asylum applicants from being able to pursue multiple asylum applications,
either concurrently or consecutively, in different Member States,

(4) to create adirect link between the allocation of responsibility for asylum applicants and
the success or failure with which a Member State discharges its responsibilities (in an area
without internal frontiers) to carry out effective pre-entry and entry controls on persons
seeking to enter the territory of the Member States;

(5) to deter misuse of asylum procedures by preventing asylum applicants being able to
choose in which Member State they seek asylum;

(6) to maintain the unity of families and to reunite separated families;

(7) to ensure an equitable distribution of asylum applicants between the Member States, in
proportion to each Member State's capacity to receive asylum applicants;

It should be stressed that these are only possible objectives, that some of them are
controversial, and that not all of them are compatible with each other. The Commission's
approach in Section I of this Working Document has therefore been to consider which of the
objectives mentioned above are appropriate and realistic, to examine to what extent the
Dublin Convention achieves and is designed to achieve each of these objectives, and to
consider what improvements or changes to the system could be made in order to better attain
the objectives which are appropriate and realistic.

In addition, it is clear that the system for allocating responsibility for asylum applicants
should be clear, workable and effective. The extent to which the Dublin Convention meets
thistest isanalysed in Section |11 of this Working Document.

8. (1) To avoid any situations wher e applicantsfor asylum are left in doubt for too long
asregardsthe likely outcome of their applications. This objective is specifically mentioned
in the preamble to the Dublin Convention. A speedy asylum system is an appropriate aim of
European asylum policy as awhole. It can not be achieved solely by an instrument concerned
with criteria and mechanisms for allocating responsibility for considering asylum
applications. Apportioning responsibility for asylum applicationsis only a preliminary step,
and a speedy system depends mainly on efficient substantive asylum procedures.
Nevertheless, an important requirement for the allocation of responsibility isthat it must be
done quickly.

9. The Dublin Convention is frequently criticised for operating too slowly in practice. The
quarterly statistics on the Dublin Convention which are exchanged between Member States
under the terms of decision 1/97 are not sufficiently detailed to provide a complete picture of
well justified this criticism is, since they relate to just one stage of the Dublin process. They
do however indicate that the average time for responding to a transfer request frequently
exceeds the target of 1 month set down in Article 4(1) of decision 1/97, and in relations
between some Member States the average delay is as much as 90 days, which is the maximum
allowed under Article 11(4) of the Convention before the state to which the request was made
is automatically deemed to have accepted responsibility. No statistics are compiled on the
following: the average time which elapses between the lodging of an asylum claim and the
making of arequest for another Member State to take charge of an applicant; the average time
it takes aMember State to respond to a request for information made under Article 15 of the



Dublin Convention prior to aformal request for another Member State to take charge of an
applicant; the average time which elapses between a Member State agreeing that is
responsible for an asylum applicant and the actual transfer of the applicant to that Member
State.

10. Under the provisions on time limits in the Dublin Convention, it is possible for a period of
up to 9 months to elapse between the lodging of an asylum application and a decision on
responsibility. Article 11(1) of the Convention provides that a Member State has a maximum
of six months from the date when an asylum claim is made to call on another Member State to
take charge of the applicant, and Article 11(4) provides that the second Member State then
has a maximum of three months to reply. Under Article 11(5), there is then a further month
for the transfer to take place, unless there is a suspensive appeal against the decision on
responsibility, in which case the period of one month for the transfer to take place does not
start running until the conclusion of the appeal proceedings. In recognition of the need for
quick decisions, Article 4(1) of decision 1/97 instructed Member States to make every effort
to respond to arequest to take charge of an applicant within one month rather than three.
Article 4(4) envisaged areview one year after decision 1/97 had been in effect with aview to
considering whether one month could constitute a maximum time limit, but this has never
taken place. Article 5 of decision 1/97 established an urgency procedure, but the Member
State to which arequest is made under this procedure is not bound to respond within the
deadline laid down by the requesting Member State. Little has been done to encourage
Member States to make any request to a second Member State to take charge of an applicant
under Article 11(1) of the Convention at the earliest possible moment, or to facilitate this. In
particular, the Convention itself does not lay down atime limit within which a Member State
must reply to arequest for information made under Article 15 of the Convention, and decision
1/97 simply instructs the Member State concerned to "make every effort” to reply to the
request if possible immediately and in any case within one month.

11. In conclusion, it is essential that the system for determining which Member Stateis
responsible for considering an asylum applicant operates quickly in order to provide certainty
both for applicants and for Member States. There would appear to be scope for improving the
Dublin Convention system in this respect.

12. (2) To provide all applicantsfor asylum with a guarantee that one of the Member
States will assume responsibility for considering their asylum application and to ensure
that applicantsfor asylum are not referred successively from one Member State to
another without any of these States acknowledging itself to be competent to examinethe
application for asylum. This objective is specifically referred to in the preamble to the
Dublin Convention. It can be considered the fundamental purpose of the Dublin Convention
(despite the fact that the Convention is regarded by many as an instrument concerned
primarily with control rather than with protection). The hierarchy of responsibility criteriain
the Dublin Convention theoretically guarantees that one of the Member States accepts
responsibility for an asylum applicant. In addition, the implementing rules contain specific
arrangements for the applicant to report to or be taken in charge by the authorities of the
second Member State™. This should ensure that the phenomenon of “refugeesin orbit"
between the Member States can no longer occur. This represents a considerable step forward
from the situation which prevailed previously, when an asylum applicant could be transferred
between Member States without an agreement on which Member State was responsible for
considering the claim, and indeed without prior contact between the authorities of the
Member States concerned.



13. Whilst on paper the Dublin system appears to provide a comprehensive solution to the
problem of refugees in orbit between the Member States, it relies on rapid practical
implementation to achieve this result. The slow operation of the system can mean that an
applicant isinformed by a Member State that it considers that is not responsible for
considering his or her claim, but there is a considerable delay before the transfer is carried
out. Decision 1/97 of the Article 18 Committee says that if the Dublin procedure ended up
taking longer than the substantive asylum procedure "the Convention would fail totally to
have the desired effect and would even contradict one of its objectives since the delays would
create a new category of "refugeesin orbit", asylum-seekers whose applications would not be
examined until the procedure laid down under the Convention had been completed"-22.

14. Another aspect of the system which has given rise to difficulty in some casesis the
provision in Article 3(5) of the Convention whereby Member States retain the right to send an
asylum applicant to athird state. Problems can arise in cases where the Member State to
which atransfer request is made would apply the safe third county concept in a case where the
requesting state would not do so because it does not consider that the third country can be
regarded as safe for the applicant®. This has given rise to concerns in some Member States
about so called "chain refoulement”, and is only one of a number of examples which illustrate
that if amechanism for allocating responsibility for asylum applicants is to operate
effectively, it must be accompanied by common standards in procedural and substantive areas
of asylum law12,

15. (3) To prevent asylum applicants from being able to pursue multiple asylum
applications, either concurrently or consecutively, in different Member States. The
Dublin Convention is generally regarded as an instrument designed to tackle the problem of
multiple asylum applications in different Member States. In paragraphs 5 and 6 of this
document, a distinction was drawn between the responsibility criteria and the readmission
criteriain the Dublin Convention. The purpose of the readmission criteriais clearly to prevent
a person from pursuing asylum applications concurrently or consecutively in different
Member States. Thisis based on the sensible principle that an asylum applicant should have
his or her case dealt with by one Member State only.

16. At present it is not possible to assess what proportion of the total number of multiple
applications which are lodged in the EU are being successfully identified and dealt with under
the Dublin Convention. But thisis an area where the Eurodac system can make a decisive
contribution. Eurodac will in due course provide proof of a previous asylum application in
another Member State in every case where such an application has been made (although the
system will start empty and will only become fully effective after several years of operation).
It is not possible to evaluate the extent to which the Dublin Convention has deterred multiple
asylum applications in the past, but it is reasonable to assume that the introduction of Eurodac
will increase the deterrent effect. Irrespective of what the rules are on determining initial
responsibility for considering an asylum application, it is difficult to see how any system
could function without rules on readmission ("taking back"). In conclusion, the readmission
rules are necessary and Eurodac will make it possible to identify all cases in which they could
be applied. Whilst it may be appropriate to look again at the provisionsin Article 10 of the
Convention which specify the cut off point when the obligation to take back an asylum
applicant ceases to apply in order to ensure that they are consistent and justifiable, in general
the current readmission rules do not need a major overhaul.



17. The application of the rules on taking back asylum applicants can be hindered by
differencesin national legislation and policy. National courts have in some cases prevented
transfers where they have had concerns about the circumstances in which asylum was refused
by the Member State which was responsible for dealing with the claim®2. This is a further
illustration of the need for a common approach in areas such as the treatment of repeat clams
or further representations from applicants whose claims have been refused and the substantive
interpretation of the refugee definition.

18. (4) To create adirect link between the allocation of responsibility for asylum
applicants and the success or failure with which a Member State dischargesits
responsibilities (in an area without internal frontiers) to carry out effective pre-entry
and entry controls on persons seeking to enter theterritory of the Member States. The
Dublin Convention establishes a link between the performance of controls on entry to the
territory of the Member States and responsibility for subsequent applications for asylum. Its
preamble refers specifically to the objective of an areawithout internal frontiers in which the
free movement of persons shall be ensured and states that the measures in the Convention are
taken in pursuit of this objective. The criteria set out in Articles 5 - 7 of the Dublin
Convention are based on the premise that the Member State which is responsible for
controlling a person's entry onto the territory of the Member States should also be responsible
for considering any subsequent asylum application.

19. The questions which arise are first whether thisis an appropriate basis for allocating
responsibility and second whether it can be achieved effectively. In response to the first
question, the answer is that thisis a political choice for the European Community. In signing
the Dublin Convention in 1990, the Member States decided that it was appropriate to link
responsibility for considering asylum applications to the responsibility for controlling the
external borders and to seek to limit the impact of removing internal frontier controls on each
Member State's asylum system. The Dublin system was therefore designed to counterbalance
the increased scope for secondary movements of asylum seekersin an area without internal
frontiers. In the decade since the Convention was signed, the conditions in which such
secondary movements can take place more easily have steadily come about. But experience of
the operation of the Dublin Convention suggests that it can be difficult in practice to obtain
sufficient proof to demonstrate that a particular Member State is responsible for a person’s
presence on the territory of the European Union and should therefore assume responsibility
for considering their asylum application. (Problems relating to evidence and proof are
discussed in detail below.)

20. The Treaty of Amsterdam identifies a link between achieving free movement of personsin
an area without internal frontiers and adopting directly related flanking measures on criteria
and mechanisms for assigning responsibility for asylum applicants®2. It does not, however,
state whether there should be a link between the duty to control the external border and the
allocation of responsibility for an asylum applicant. The Community will need to decide
whether the current approach is workable, once the difficulties relating to proof have been
fully evaluated.

21. (v) To deter misuse of asylum procedures by preventing asylum applicants being
able to choosein which Member Statethey seek asylum. The structure of the Dublin
Convention system should theoretically deny asylum applicants the freedom to travel within
the European Union before deciding where to lodge an application for asylum. Articles 6 and
7 areintended to apply in al cases where an applicant has moved from the Member State



which he or shefirst entered to a second Member State before claiming asylum. The
Convention would be an effective mechanism for redressing secondary movements if there
was evidence to apply it in all cases. In many cases where these is evidence that an asylum
applicant was previoudly in another Member State, however, there is insufficient evidence to
demonstrate which Member State was responsible for the applicant's entry into the European
Union. (See the analysis below on problems relating to evidence).

22. The principle that a person seeking international protection should claim asylum in the
first safe country which he or she reaches is frequently invoked by administrations which are
anxious to combat "forum shopping”. Member States are concerned that if people are free to
choose the Member State in which they lodge an asylum application, there is increased scope
for them to go to a particular state for economic reasons and to lodge an asylum application to
ensure that they cannot be removed. There is also a concern that, if asylum applicants were
able to choose the Member State in which they claimed asylum, there might be a tendency for
them to treat some Member States as transit countries rather than as countries of destination.
As mentioned above, the Action Plan identifies the need to take measures in the field of
asylum to limit "secondary movements' by asylum seekers between Member States®2.

23. The proposition that allowing asylum applicants the freedom to choose where to lodge
their asylum claim gives rise to misuse of asylum procedures is controversial, and frequently
contested by the non-governmental sector in particular. It is difficult to establish conclusively
what factors cause asylum applicants to lodge their claimsin particular Member States.
Research in this area has suggested that a range of factors other than economic considerations
also play a part.{22 On the other hand, Member States report concerted attempts to circumvent
their immigration controls through exploitation of their asylum systems, including cases
where traffickers in human beings are targeting particular destinations and advising their
clients to claim asylum both to prevent removal and to secure economic benefits. In such a
complex and controversia area, the question of the extent to which an instrument for
apportioning responsibility for asylum claims has arole in preventing misuse of asylum
procedures will remain a matter of opinion.

24. Other components of the Common European Asylum System will have a significant role
to play in reducing differences between Member States which may influence the distribution
pattern of asylum applications within the European Union. Substantive asylum law and
asylum procedures have not yet been approximated and the recognition rates for certain
nationalities can vary significantly from one Member State to another, so it is understandable
that people in need of international protection may find one Member State a more attractive
destination than another. The conditions in which asylum applicants are received also vary
considerably between the Member States.

25. (vi) To maintain the unity of familiesand to reunite separated families. Thereis
general agreement that a system for determining responsibility for considering asylum
applications should respect the principle of maintaining the unity of families and reuniting
separated families, even if there are divergent views on the exact circumstances in which the
system should do this in practice.

26. The provisions on family unity and reunification in the Dublin Convention are limited, but
they do override al other criteria on responsibility contained in the Convention. Article 4 is
designed to ensure family reunification or maintain family unity in cases where the asylum
applicant has an immediate family member who has been recognised as arefugee and is



legally resident in one of the Member States. For the purpose of Article 4, afamily member is
a spouse or minor child, or a parent in cases where the applicant isaminor. Article 3(4) (the
"sovereignty clause") and Article 9 (the "humanitarian clause") may be used at the discretion
of aMember State to maintain family groups and to reunite families in a much wider range of
cases, but the Convention does not automatically ensure that thisis achieved. The Article 18
Committee has considered but been unable to agree on a draft decision concerning the transfer
of responsibilities for family members in accordance with Article 3(4) and Article 9 of the
Dublin Convention.

27. The Convention does not contain objective criteria to preserve family unity or reunite the
family in cases where an asylum applicant has a family member who is legally resident (but
not recognised as a refugee) in one of the Member States. The Community is currently
developing genera rules on family unity on the basis of the Commission's recent proposal for
adirective on the right to family reunification®2. It will be important to ensure that a
Community act on responsibility for applicants for asylum is consistent with future
Community legislation on family unity.

28. In cases where several members of the same family seek asylum in the European Union,
the application of the Dublin Convention criteria can result in two or more Member States
being responsible for taking charge of the applicants. The Action Plan specifies that further
work on the Dublin Convention should investigate the scope for additional provisions
enabling responsibility for dealing with the members of the same family to be conferred on
one Member State where the application of the responsibility criteria would involve a number
of States. The aim should be to develop binding rules which ensure family unity in such cases,
rather than guidelines which make the application of this principle discretionary.

29. (vii) To ensure an equitable distribution of asylum applicants between the M ember
States, in proportion to each Member State's capacity to receive asylum applicants.
Degpite the claims which are sometimes made about the Dublin Convention as a burden
sharing instrument, it is not designed to distribute asylum applicants between the Member
States in accordance with an objective indicator of each Member State's capacity to receive
applicants. The Dublin system is incompatible with an approach under which each Member
State would take responsibility for a fixed proportion of the total number of asylum applicants
in the European Union. The Convention has been criticised in some quarters on the grounds
that it puts too great a burden on Member States which have external borders which are
particularly exposed to migratory pressures. The statistics on implementation of the Dublin
Convention confirm that the Member States with external land and sea borders to the south
and east are net recipients of asylum applicants under the Dublin system. At the same time,
the number of transfers carried out is relatively modest, and at present the system can not be
said to be putting an excessive burden on any Member State.

30. The Treaty of Amsterdam specifically introduced the objective of promoting a balance of
effort between Member States in receiving and bearing the consequences of receiving
refugees and displaced persons'?2. As afirst step towards achieving this objective, the
Commission has made a proposal for a Council decision creating a European Refugee Fund
23 ynder which the Community would provide financial assistance to the Member Statesin
proportion to the number of asylum applications which they receive and the number of
refugees they recognise. Thisissue will also need to be addressed in the context of future
discussions on temporary protection. As mentioned above, the Common European Asylum
System will also have arole to play in removing certain differences between the Member



States which appear to contribute towards the unequal distribution of asylum applications
between the Member States. The most pragmatic approach to the question of burden sharing
would appear to be to address it further in the contexts mentioned above, and not to seek to
replace the Dublin Convention with a mechanism for distributing asylum applicants between
the Member States in proportion to each Member State's capacity to receive them, particularly
since discussions on physical burden sharing according to factors such as each state's
population, population density or GDP have not produced any concrete results.

1. THE CLARITY, EFFICIENCY AND EFFECTIVENESS OF THE DUBLIN
CONVENTION AND ITSIMPLEMENTATION

31. The Tampere conclusions call for a clear and workable system for determining which
Member State is responsible for considering an asylum application. It is fair to assume that
the need for the system to be clear, workable and effective is uncontroversial. Experience of
the implementation of the Dublin Convention has given rise to arange of concerns about its
clarity, efficiency and effectiveness. These are examined in detail in this section.

32. Transfers: the statistical evidence (1). Under Article 28(1) of decision 1/97, the Member
States conduct quarterly exchanges of statistical information on the practical implementation
of the Convention in aformat prescribed under that decision. Unfortunately, the statistics
which have been submitted under this decision are incomplete, and this makes it very difficult
to draw up an overall analysis. Certain conclusions can, however, be drawn. In 1998, the
incompl ete figures record approximately 3,000 transfers out of Member States and around
4,500 transfers into Member States under the Dublin Convention (if the figures were
complete, these figures should of course correspond). On this basis, it would appear that less
than 2% of asylum applicants are transferred between the Member States under the
Convention. On the basis of the figures available for 1998 and 1999, Germany and Austria are
the main net recipients of asylum applicants under the Convention. For both of these Member
States, applicants transferred in under the Convention account for about 4% of all asylum
applicants. The main net "exporter" of asylum applicants under the Convention is Denmark,
which succeeds in transferring about 18% of all asylum applicants. The next best performer in
numerical terms, the United Kingdom, transfers only about 1% of asylum applicants. The
performance of Denmark apparently reflects the successful operation of a bilateral agreement
with Germany, and it will be instructive to examine and build upon the experience of bilateral
agreements between the Member States to improve the application of the Dublin Convention.

33. Transfers: the statistical evidence (2). Another striking aspect of the statistics is the fact
that the number of transfer requests accepted by the Member State to which they are directed
is considerably greater than the number of transfers actually implemented. This may in part be
due to successful legal challengesto atransfer decision, but it probably also indicates that the
transfer arrangements themselves are not fully satisfactory. Article 20 of decision 1/97 offers
a choice between an escorted transfer and a transfer under the applicant's own initiative, and it
would appear that in a significant proportion of cases where the transfer is unescorted, the
applicant disappears from the system altogether.

34. Cost-effectiveness. The statistics which are compiled on the implementation of the
Convention do not indicate what human and other resources each Member State is devoting to
the implementation of the Convention. It will be appropriate for each Member State to
evaluate this aspect of its arrangements for implementing the Convention. Some Member
States have established specialist Dublin Convention Units, and in these cases at least it



should be a straightforward task to identify how many people are working on the
implementation of the Convention. Thiswill provide abasis for examining whether the
Convention is costs effective: the concern which will need to be tested is that a considerable
number of staff are deployed implementing the Dublin Convention yet the number of transfers
carried out under the Convention is relatively small concern.

35. Resources: balance of efforts. It will also be appropriate to look at whether all Member
States are devoting sufficient resources to the implementation of the Convention, since if the
system is to operate successfully it isimportant that Member States are able to reply promptly
to information requests under Article 15 of the Convention as well as to transfer requests. The
present system relies on all Member States making an equivalent effort to implement it.

36. Evidence. Criticisms which have been made of the inefficient operation of the
responsibility criteria contained in the Dublin Convention tend to focus in particular on
problems relating to evidence. Implementing the principle that the Member State responsible
for aperson’s presence on the territory of the Member States is responsible for any subsequent
asylum claim depends on the availability of evidence relating to the individual's immigration
history. But in many cases, there is no evidence at al, either because it did not exist in the
first place or because it has been destroyed. In many other cases, no single item of evidence
provides conclusive proof of responsibility. There are therefore very substantial obstaclesin
practice to applying the Dublin Convention to all the cases where it might theoretically be
applicable.

37. Evidence: problems caused by the lack of evidence. Although the Dublin system is
designed to operate on the basis that the Member State which is responsible for a person's
presence on the territory of the Member States should be responsible for considering any
subsequent application for asylum, the absence of documentary or other evidence relating to
entry has the effect in a high proportion of cases that the Member State where an asylum
claim islodged has to assume responsibility for considering it (under Article 8 of the
Convention). The problem of lack of evidence arisesin particular in relation to illegal entry,
which by its very nature is not generally documented. A limited but nevertheless significant
step towards addressing this issue is envisaged under the proposal for a Eurodac regulation,
under which persons who were apprehended in connection with the irregular crossing of a
Member State's border with athird country and who were not turned back to the third country
would be fingerprinted, and there data held on the Eurodac database®%. This measure
obviously can not be applied in cases where people evade detection on entry, and will
therefore only be as effective as the controls which are carried out at external borders. Short
of introducing a system under which the criteriafor determining responsibility for considering
an asylum application are not linked to the applicant's immigration history, it is however
extremely difficult to devise any modification to the Dublin Convention criteria or any
alternative set of criteria which can compensate for the absence of evidence in such cases.

38. Evidence: incentives to destroy documents. Documentary evidence relating to entry and
presence (passports/travel documents, entry stamps, visas, residence permits etc.) plays an
important role in supporting the application of the Dublin Convention criteria, and there is
therefore a strong incentive for people who wish to circumvent the system and claim asylum
in aparticular Member State to destroy their documents. The destruction of documents not
only frustrates the application of the Dublin Convention criteria, but can also give rise to other
difficulties elsewhere in the asylum and immigration systems. In some cases, doubts about an
applicant's nationality may hamper consideration of his or her claim. The destruction of



documents also makes removal of asylum applicants whose claims have been finally rejected
more difficult. Thereis no firm statistical evidence available on the scale of the problem of
document destruction in potential Dublin Convention cases. It is difficult to address the
problem through modification of the Dublin Convention responsibility criteria, for the same
reason that it is difficult to adjust the criteriato deal with lack of evidence of illegal entry.
Responses have therefore tended to take the form of accelerated substantive asylum
procedures for applicants who have destroyed their documents in bad faith, as envisaged in
paragraph 9(c) of the 1992 resolution on manifestly unfounded applications for asylum‘Z.,

39. Evidence: problems experienced in cases where indicative evidence only is available.
Chapter IV of decision 1/97 of the Article 18 committee lays down rules on means of proof in
the framework of the Dublin Convention. These rules draw a distinction between probative
evidence, which provides conclusive proof of a Member State's responsibility for examining
an application for asylum, save where rebutted by evidence to the contrary, and indicative
evidence, the value of which in determining responsibility has to be weighed up on a case by
case basis®. The rules provide that a Member State should be prepared to assume
responsibility on the basis of indicative evidence once it emerges from an overall examination
of the asylum applicant's situation that, in all probability, responsibility relies with the
Member State in question. The application of these rules seems to give rise to considerable
difficulties, since there does not appear to be a consistent common approach to indicative
evidence which is shared by all Member States. These difficulties will need to be examined in
more detail during the course of the proposed evaluation exercise. Whilst there may be scope
for making the rules on proof clearer and more specific, part of the difficulty in applying them
seems to be related to the fact that the interpretation of the rules, or the weight attached to
certain provisions, differs from one Member State to another. In this respect, the institutional
changes introduced by the Treaty of Amsterdam will provide the means to ensure a consistent
and uniform interpretation of the legislation.

40. Absence of judicial oversight. The Court of Justice of the European Communities has no
jurisdiction to interpret the Dublin Convention or to rule on disputes between the Member
States in relation to the Convention. Instead, the task of examining questions of application is
entrusted to the Article 18 Committee, which does not have at its disposal any instrumentsto
ensure that its decisions are applied in a consistent fashion. The Article 18 committee has not
therefore been able to ensure the uniform application and interpretation of the Dublin
Convention in the way that the Court of Justice ensures the proper application of Community
legidation. This defect will automatically be rectified when the Dublin Convention is replaced
with a Community legal instrument. The Court of Justice will have jurisdiction in accordance
with Article 68 and the general provisions of the Treaty relating to the Court. Thiswill
provide a more effective mechanism for dealing with cases where rulings on questions of
interpretation are required as well as for addressing possible infringements.

41. Scope: (1) Recognised refugees. Some Member States consider that the Convention
applies to people who are recognised as refugees in one Member State and who subsequently
apply for asylum in a second Member State in the same way that it applies to any other
asylum applicant. Others consider that it can not be applied to recognised refugees. The
Convention certainly does not address the reasons why a recognised refugee might want to
apply for asylum in another Member State. The Action Plan recognises the need to focus on
the causes of secondary movements by refugees, and calls for further work so that the
guestion of protection when arefugee changes his country of residence can be resolved
satisfactorily.



42. The Commission has already set out its position on this issue in the context of its revised
proposal for a Eurodac regulation‘2. If some people who have been recognised as refugeesin
one Member State are travelling to another Member State and seeking asylum there, thisis
likely to be because refugees do not enjoy a general right to reside in aMember State other
than the one in which they were recognised and admitted as a refugee®. The Commission
considers that this situation should be remedied by including refugees within the scope of an
instrument based on Article 63(4) of the Treaty defining the circumstances in which athird
country national who is legally resident in one Member State may reside in another Member
State. This approach is consistent with conclusion 15 of the Tampere European Council,
which stated that in the longer term, Community rules should lead to a uniform status for
those who are granted asylum valid throughout the Union.

43. Scope: (2) People seeking subsidiary forms of protection. The Dublin Convention applies
only to applicants for asylum, who are defined as people seeking protection under the Geneva
Convention by claiming refugee status within the meaning of Article 1 of the Geneva
Convention. It does not apply to people who are claiming protection exclusively under the
European Convention on Human Rights or under other international or national provisions.
Several Member States have expressed concern that the rules on responsibility in the Dublin
Convention do not deal effectively or at al with cases where people either withdraw their
asylum claims and seek protection in some other capacity, or never lodge an asylum claim at
all and from the outset lodge a claim for a subsidiary form of protection only.

44. At present, arrangements for dealing with claims for protection which are not based on the
refugee definition in the Geneva Convention vary significantly from one Member State to
another, and in some Member States there are no formal arrangements. The Tampere
conclusions call for the Common European Asylum System to include measures on subsidiary
forms of protection offering an appropriate status to any person in need of such protection.
The Commission has previously stated that it sees a good case for establishing asingle
procedure for examining all the protection issues raised by an individua cases, but noted that
a considerable amount of work still needs to be done on defining which types of cases should
be covered by subsidiary protection arrangementsZ. Progressin this areais a prerequisite for
any extension of the scope ratione personae of the system for determining responsibility for

asylum applicants.

45. Problems arising as a result of differencesin policy and practice between the Member
States. The difficulties examined above relate to factors which make it difficult for the
Member States to apply the Dublin Convention's criteria for determining responsibility to a
significant number of cases and in a consistent fashion. But even in cases where the Member
States concerned are able to agree that an applicant should be transferred from the state where
he has |odged an asylum application to the one which is responsible under the criteria set out
in the Convention, there may nevertheless be obstacles which prevent the transfer taking
place. National courts have been prepared to intervene in cases where the asylum law or
practice of the Member State to which the applicant would be transferred differsin a
significant fashion from the law and practice of the first Member State®2. In particular,
different approaches to the application of the Geneva Convention in cases where an
individual's asylum claim is based on afear of persecution by non-state agents and aso to the
use of the safe third country concept have prompted national courts to intervene and block
transfer. Thisillustrates that insufficient progress was made towards approximating asylum
laws in the European Union under the intergovernmental arrangements introduced by the
Maastricht Treaty. For example, whilst the 1996 Joint Position on the harmonized application



of the term "refugee"32 in some respects provided helpful guidelines on the application of
the Geneva Convention, it was unable to provide the basis for a common approach to the issue
of persecution by non-state agents, which remains a key policy question. The solution to this
problem can not be to legidate to replace the Dublin Convention in such away that Member
States lose the discretion currently provided under Article 3(4) of the Dublin Convention to
examine an application for asylum even when they are not the state responsible under the
criterialaid out in the Convention. Instead, the solution lies in successfully implementing the
asylum provisions of the Treaty of Amsterdam in accordance with the Action Plan and the
Tampere conclusions. Paragraph 13 of the Tampere conclusions states that the European
Council has agreed to work towards establishing a Common European Asylum System, based
on the full and inclusive application of the Geneva Convention. Paragraph 14 makes it clear
that in addition to a clear and workable system for determination of the state responsible for
the examination of an asylum application, the System must include common standards for a
fair and efficient asylum procedure, common minimum conditions for the reception of asylum
seekers and the approximation of rules on the recognition and content of the refugee status,
and it must be complemented with measures on subsidiary forms of protection. Progress is
undoubtedly required in all these aress.

46. Miscellaneous difficulties. A number of other difficulties with the Dublin Convention
have also been encountered. In some places the Convention is unclear (for example, on its
application in cases of transit through athird country after initia entry into the EU). In others,
it is need of updating (for example Article 7 which anticipated the adoption of the External
Frontiers Convention and is not fully consistent with Schengen rules for controlling the
external border). Some measures which are included in the implementing rules would be
better suited to the parent instrument (for example, the basic principles on means of proof). It
is not the purpose of this Working Document to analyse each of these issues, but it should be
noted that there is some scope for improvements of atechnical nature.

IV: CONCLUSIONS AND POLICY OPTIONSFOR FUTURE LEGISLATION
Summary of findings on the Dublin Convention

47. A number of conclusions can be drawn on the basis of the analysis in the preceding
paragraphs. The Dublin Convention can be considered a success or a potential successin the
following respects:

- In general terms, it achieves its basic objective of ensuring that asylum applicants do not
find themselves "in orbit" between the Member States, without any Member State
acknowledging itself to be responsible (although the slow operation of the system at present
can put applicants in an unsatisfactory position);

- The rules on readmission which are designed to tackle multiple asylum applications in
different Member States have the potential to be extremely effective when Eurodac is
introduced.

The operation of the Convention does, however, give rise to a number of serious concerns:

- Thereis evidence which suggests that the system operates too slowly, which isincompatible
with the objective of speeding up asylum procedures.



- Itisinherently difficult to assemble the necessary evidence to demonstrate which Member
State is responsible for a person's presence on the territory of the Member States. Where
documentary evidence exists, there is an incentive to destroy it. There is generally no
evidence at all of illegal entry, and Eurodac is likely to be of limited help only in addressing
this problem. Where there is indicative evidence only, there is disagreement about how to
treat it. The result appears to be that in the great majority of cases, the Member State in which
the asylum application was lodged is sooner or later forced to accept responsibility under
Article 8 of the Convention.

- In some cases where it is clear which State is responsible under the rules in the Convention,
differences in national asylum policy and practice nevertheless cause problems.

- Itisnot clear whether, at present, the Convention is producing sufficient benefits to justify
the resources which are devoted to its implementation.

48. A number of developments have the potential to help improve the situation:

- the introduction of Eurodac, as well as making a decisive contribution to the implementation
of the readmission rules in the Dublin Convention, will also help to aleviate the current
problems relating to evidence to support the application of the responsibility criteria. It must,
however, be stressed that Eurodac will not provide a complete solution to the problem of
evidence in relation to the rules on responsibility.

- the communitarisation of asylum policy has ensured that Community mechanisms including
the Court of Justice will be available for ensuring the uniform interpretation and consistent
application of legidation;

- in the medium term, the establishment of the Common European Asylum System called for
in the Tampere conclusions will remove the significant differences in policy and practice
between the Member States which can at present be an obstacle to transfer;

Possible aternatives to the Dublin Convention system

55. The Commission has stated previously that it is appropriate to use the opportunity
provided by the transition to new treaty arrangements to consider whether a fundamentally
different approach is required to the question of responsibility for considering asylum
applications 32 A fundamentally different approach would imply a system which was not
based on the principle that the Member State responsible for a person's presence on the
territory of the Union should be responsible for considering any subsequent asylum
application. Such a system would have to be workable and it would have to be based on
coherent and justifiable principles.

56. It must be acknowledged that it is not easy to identify many models which satisfy these
tests:

- A system which allocated responsibility for an asylum applicant to the last known transit
country within the EU. Such an approach has sometimes been suggested, because in some
cases a Member State does not have evidence to demonstrate which Member State an
applicant for asylum first entered, but it can prove from which Member State the applicant
arrived. A system which allocated responsibility to the last known transit country would not,



however, be based on ajustifiable principle, since it would effectively penalise states for the
removal of internal frontiers.

- A system based on an aspect of the applicant's immigration history other than the Member
State which was responsible for his or her entry to the European Union. Such a system would
probably be arbitrary, since there is no very obvious aternative immigration criterion to
employ. In addition, it would be no easier to operate than the current system, since evidence
that the criterion had been fulfilled would still be akey issue.

- A system based on the applicant's country or origin. Perhaps the most radical approach
which has been suggested is for a system under which all asylum applicants from a particular
country or origin would be the responsibility of one specified Member State. Such an
approach would certainly be controversial, given its demographic consequences. Even if
efforts were made to take account of cultural and historical links, there would also be an
element of arbitrariness in the system. This approach would be particularly unlikely to
achieve a balance of efforts between the Member States, since a crisisin a country of origin
would place a very heavy burden on one Member State.

- A system based on alocation of responsibility according to where the asylum application is
lodged. Another alternative model which has received some support, particularly within the
non-governmental sector, isto allocate responsibility to the first Member State where an
asylum claim is lodged, whilst retaining readmission rules to prevent an asylum applicant
pursuing applications in several different Member States. Advocates of this model argue that
it removes the complex and bureaucratic rules on responsibility contained in the Dublin
Convention, which have not worked well in practice, whilst still addressing the issue of
multiple asylum applications. However, this approach does not address or seek to address
some of the other possible objectives discussed in section Il above. Self evidently, it does not
establish alink between responsibility for controlling the external frontier and responsibility
for dealing with any subsequent asylum application. Nor does it seek to deny an asylum
applicant the freedom to choose in which Member State to pursue his or her asylum
application or to address "forum shopping".

Conclusions

57. On the basis of the information which is already available, it is clear that the Dublin
Convention has not operated as well in practice as its authors hoped it would. The most
familiar criticisms of the implementation of the Convention were summarised in Section 111 of
this document, and the Commission has indicated its readiness to co-ordinate a more detailed
practical evaluation in order to provide afull picture of the operation of the Convention.

58. No system for allocating responsibility for asylum applicants can aspire to deliver all of
the possible objectives analysed in Section |1 of this working document. It is therefore
necessary to make certain political choices. The Commission considers that any system for
allocating responsibility must provide a guarantee that an asylum application will be
examined by one of the Member States, but it is legitimate to prevent asylum applicants from
being able to pursue multiple asylum applications, either consecutively or concurently, in
different Member States. A system for apportioning responsibility for asylum applicants
clearly should not frustrate the achievement of the Treaty objective of promoting a balance of
efforts between the Member States, athough the achievement of this objective requires a
range of measures and will be facilitated by the establishment of a Common European



Asylum System. The extent to which a mechanism for alocating responsibility for asylum
applicants can effectively deliver the other objectives discussed in this paper will need to be
determined in the light of further evaluative work.

59. There do not appear to be many viable alternatives to the present system. The approach of
allocating responsibility according to where the first asylum claim islodged is at least clear,
but it implies a choice between objectives which can be recognised as equally important. This
model would certainly provide the basis for a clear and workable system in relation to the
objectives of speed and certainty, avoiding refugees in orbit, tackling multiple asylum
applications and ensuring family unity. But it would rely on harmonisation in other areas such
as asylum procedures, reception conditions, interpretation of the refugee definition and
subsidiary protection to reduce any perceived incentives for asylum applicants to choose
between Member States when lodging their application.

NOTES

1. 0JC 254, 19.08.1997, p.1.

2. Articles 28 to 38 and related definitions of the Convention, signed in Schengen on 19 June
1990, between the Kingdom of Belgium, the Federal Republic of Germany, the French
Republic, the Grand Duchy of Luxembourg and the Kingdom of the Netherlands,
implementing the Agreement on the gradual abolition of checks at their common borders,
signed in Schengen on 14 June 1985. These provisions ceased to have effect once the Dublin
Convention entered into force, by virtue of the Protocol, signed in Bonn on 26 April 1994, on
the consequences of the entry into force of the Dublin Convention.

3. 0JL 281, 14.10.1997, p.1-25.

4. 0OJL 281, 14.10.1997, p.26.

5. OJL 196, 14.07.1998, p.49-50.

6. See the Commission Working Document " Towards common standards on asylum
procedures’, Brussels 03.03.1999, SEC(1999)271 final, paragraphs 4 -7.

7. 0J C19, 23.01.1999, p 1-15.

8. Paragraph 36(b)(i). Asfar as the Commission is concerned, the new Treaty creates a clear
obligation to replace the Dublin Convention with a Community legal instrument.

9. Paragraph 36(b)(iv) of the Action Plan.
10. Presidency conclusions, Tampere European Council, paragraphs 14 and 15.

11. Article 61(a) and Article 63(1)(a) of the Treaty establishing the European Community as
amended by the Treaty of Amsterdam.

12. Proposal for a Council Regulation concerning the establishment of "Eurodac” for the
comparison of the fingerprints of applicants for asylum and certain other aliens, COM(1999)
260 final, Brussels, 26.06.1999.



13. See Articles 19 and 20 of decision 1/97 of the Committee set up by Article 18 of the
Dublin Convention.

14. Article 23(3) of decision 1/97 of the Committee set up by Article 18 of the Dublin
Convention.

15. The 1992 resolution on a harmonized approach to questions concerning host third
countries deals with the relationship between the Dublin Convention and the safe third
country concept, but does not prevent the problem referred to above arising. It states that: the
Member State in which the asylum application has been lodged will examine whether or not
the safe third country principle can be applied; if the asylum applicant cannot in practice be
sent to a safe third country, the Dublin Convention will apply; a Member State may not
decline responsibility for examining an application for asylum pursuant to the Dublin
Convention by claiming that the requesting Member State should have returned the applicant
to a safe third country; but the Member State responsible for examining the application will
retain the right, pursuant to its national laws, to send an applicant for asylum to a host third
country.

16. See paragraph 14 of the Commission Working Document " Towards Common Standards
on Asylum Procedures’, Brussels 03.03.1999, SEC(1999)271 final, on a common approach to
the safe third country concept.

17. See for example R v Secretary of State for the Home Department ex parte Dahmas, Case
no. FC 3 1999/6212/C, 17 November 1999 from the United Kingdom.

18. Article 61(Q)TEC

19. See footnotes 7 and 9 above.

20. Asylum Migration to the European Union: Patterns of Origin and Destination, Anita
Bdcker and Tetty Havinga, Institute for the Sociology of Law, Nijmegen, published by the
Office for Official Publication of the European Communities, 1998. (Produced with the
financial assistance of the European Commission.)

21. COM(1999)638 final, Brussels, 01.12.1999

22. Article 63(2)(b) of the amended Treaty establishing the European Community.

23. COM(1999)686 final, Brussels, 14.12.1999

24. See footnote 12 above. Seein particular Chapter I11 - Aliens apprehended in connection
with the irregular crossing of an external border.

25. One of the so-called "London Resolutions" adopted by Ministers responsible for
Immigration on 30 November/1 December 1992. Not published in the Official Journal of the
European Communities.

26. See paragraph 25 of decision 1/97.

27. COM (2000)100



28. The question of transferring responsibility for refugees is addressed in the 1980 Council of
Europe Agreement on transfer of responsibility for refugees. The agreement does not establish
aright for refugees to move between states, but is based on the principle that responsibility for
arefugee recognised by one state shall be transferred after two years stay in a second state
with the agreement of the latter state's authorities.

29. Paragraph 11 of "Towards common standards on asylum procedures’ (see footnote 6).

30. Seein particular R v Secretary of State for the Home Department ex parte Lul Omar
Adan, Sittampalan Subaskaran and Hamid Aitseguer (23 July 1999) INLR 362 at 368E from
the United Kingdom.

31. Joint Position of 4 March 1996 defined by the Council on the basis of Article K.3 of the
Treaty on European Union on the harmonized application of the term "refugee” in Article 1 of
the Geneva Convention of 28 July 1951 relating to the status of refugees, OJL 63,
13.03.1996.

32. Commission Working Document "Towards Common Standards on Asylum Procedures’,
SEC(1999) 271 final, Brussels, 03.03.1999, paragraph 5(1).



