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Executive Summai

Why? What is the problem being addressed? =~

Digital technologies are changing the ways creative content is produced, distributed and accessed. This new
environment represents an opportunity for all players in the value chain, but also new challenges. Firstly, there
are issues relating to the exact definition of the scope of rights involved in online transmissions. Secondly, there
are problems with the cross-border provision and availability of content services in the:digital Single Market. This
is linked to the territoriality of copyright on the one hand, which requires to clear rights'fdr.each country in which
the content is communicated to the public, and to contractual restrictions imposed by right hiolders and/or service
providers, on the other. The third set of issues arises from the current legal framewo <

_exceptions and

limitations to rights, which does not take full account of technology deve@ﬁﬁ?@ts and;
harmonised across the EU. Concerns have also been raised as to the adequacy@f remuneration for authors and
performers not only in the online environment. Finally, the development of digital teﬁéﬁologies has added
another challenging dimension for the enforcement of rights.’ s

What is this initiative expected to achieve?

% &
The general objectives of intervention would be to enable the full;pafe gal of didital technology to be exploited by
all players in the value chain, while maintaining long-term incegfﬁ/est create new content. More specifically, the
initiative should result in enhancing the free movemepgt of sewiées, consiimers’ choice and access to knowledge,
ensuring fair share across the value chain, encourage in ovéﬁgg%ggsustainable business models, promoting
cultural diversity and ensuring the effective and balanced-ehforcemént of rights.

‘What is the value added of action at the EU level

EU intervention has the inherent advanté%e}pf assure cross-border access to protected content. In
the absence of EU intervention, different ﬁ%@nal apigﬁaches would continue and there would be insufficient
harmonisation to enable the proper fy -'ction’lﬁ%kg the internal market. The globalisation of infringements of

copyright also shows that more coor&in‘gtion iS?E?ﬁilil’Gd at EU level to ensure a more efficient and balanced
i s-border infringements.

enforcement of copyright including.ih case of cro

What legislative and non-legislative policy options have been considered? Is there a fpreferred

we;é ?nalysed;’““including the status quo. A combination of the options could address the

woql’” consist | ) relying on the market to improve the availability of content online, on Member States to
advantage of the policy space available under the current legal framework, and on the courts to clarify
provisions ofthe Directives relevant o the development of new uses and services.

Option 2 conﬁrj‘“’”g;s Commission guidance to Member States as well as to market players, in line with the current
legal framework, coupled with support for market initiatives and/or market monitoring.

Option 3 consists in legislative intervention aimed at achieving a much deeper level of harmonisation than is
currently the case, clarifying the framework for some new uses and services, and achieving a more systematic
cross-border effect. On certain topics (territoriality, rights in the online environment and some of the exceptions
and-limitations), different sub-options or alternatives have been proposed (Options 3a and 3b). The approaches
outlined under Option 3b would in general be more “intrusive” than Option 3a.

Under Option 4. a European Copyright Code wauld be developed. The Code would establish a unitary title
(covering the whole territory of the EU) replacing national ones. In order for a unitary title to be effective, there
wotld need to be exhaustive harmonisation, and direct applicability, of the entire copyright framework.
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The IA compares the effectiveness and efficiency of the options but does not identify any preferred options. On
several issues, further analysis is required to complete the assessment of the options.

A public consultation, covering the key areas that are discussed in this IA, is open until 5 February. The outcome
of this consultation will help to better identify the position of the different stakeholders.

'What are the benefits of the preferred option (if any, otherwise main ones)? =~

The following considerations apply to the main options:

Option 2 may prove a useful tool on matters where Member States have not used: %%ts maxfum extent the
possibilities of the current directives, notably as regards limitations and exceptlon;. lng,, ition, ‘the market-based
solutions foreseen in Option 2 could be of practical benefit to users, 1ntermedlane agjd rtgh? holders in the short-

to medium-term. ,
Option 3 and Option 4 would contribute to enhance the cross- borde Ag‘% S

gal content for consumers.
d be reflected in lower prices

: 9
for consumers. Optlon 3 would also improve legal cer’tamty and redy c?%transacjions costs for the beneficiaries of
&Y. Optés 3 should be beneficial to right holders

likely to vary, depending on the sector in which th
significantly lower transaction costs. The i mpact g}i} '

Option 2 may have a neutraL@g ctonc n umers while the impacts of Option 3 would depend on the territory in
which consumers are logat d™(by, leading to more aligned prices in the internal market, Option 3a could
negatlvely affect customf S m o ver-value territories). Right holders may be negatively affected by certain
1:3, e.g. if an exception also covered commercial activities or if the principle of
;;"‘"i*f%nsmmsmn of digital files (that are equivalent to acts of distribution). Further
assess the impacts of Option 3, in particular as to the presented options for the bundling

How wnll busmesses, SMEs and micro- enterpnses be aﬂ’ected

On the one hand some of the options presented under this IA, in partlcuiar where Ieglslatlve optlons are chosen,
may negatlvely affect SMEs in the copyright-intensive industries (90% of the value added generated within the
EU-27's film and sound recording activities sector in 2010 was provided by SMEs, which employ just over three
quarters of the total number of persons employed in the sector). On the other hand facilitating the cross-border
provision of services related to digital content and lowering transaction cost would also have a favourable impact

on SMEs active in this area.
Wil there be significant impacts on national budgets and administrations?

Impact on national budgets would be the most significant where legislative options would be chosen, as it would
require the implementation of the EU legal instrument and, in one instance, the development of registration and
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licensing tools (options 3 and 4). ‘
In the case of Option 2, the impact on Member States would be limited to their participation in dialogues
organised by the Commission, where relevant.

Will there be other sighiﬁcant' impacts?

The impacts on fundamental rights are outlined in section 6.2 of the IA.

When will the policy be reviewed?

7 L
In the case of Option 2, the monitoring of the market developments would form part of t ption itself and would

lead to a review in the short term.
In the case of legislative options (Options 3 and 4), their effect would be evaluated: year?ié?ﬁer the date of
transposition or entry into force. % ég
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1. INTRODUCTION, POLICY CONTEXT, PROCEDURAL ISSUES AND CONSULTATION [TO
BE FINALISED IN LIGHT OF RESPONSES TO THE PUBLIC CONSULTATION]

1.1. Policy context

The digital economy has been a major driver of growth in the past two decades, and is
expected to grow seven times faster than the overall EU GDP in coming years.' The online
space enables new ways of creating and distributing content and new p0551b1 1fi‘es to generate
value. The emergence of new business models capitalising on the potential 3t 1einternet to

dehver content represents a challenge and an opportumty for the creatlve mdustrxes authors
5,

adapted to the digital environment is increasingly debated.?

In 2010, in its Digital Agenda for Europe, the Commission iden,j:l

the fleld of copyright as part of its strategy to achieve a fully-]
Market. In 2011, in its Intellectual Property Strategy "A-Sin le2M
Property Rights", 4 the Commission recognised the strategic 1mp@rtan‘ce of copyright for the
development of the Digital Single Market. The&trategy »Sought tg' develop targeted solutions
designed to address specific obstacles with the migst appno fate tools available, be they
commercial or contractual solutions, technology}gts olutions, or legislative intervention.

2012,7the Commission set out its strategy

In addition, in its Communication of 18 Decgmbe;
to ensure an effective Digital Smg le Market it /(%}1 of copyright, including the completion
of its on-going effort to review the El opyrrgy egislative framework with a view to a
decision in 2014 on whether to tabge legislative reform proposals, the objective being “a
modern copyright framework that remaznsfz Jfor purpose and seeks to foster innovative
market practices in order toe arantee effective recognition and remuneration of rights
holders; to provide Susz‘amable incentives Jor creativity, cultural diversity and innovation, to
increase the choice of ar : up access fo legal offers by end users; 10 allow new buszness

models to emerge and 1

ng re
“It is ‘imy ”'ftant to modernise Europe's copyright regime and faczlztate licensing, while

ensuring &éh level of protection of intellectual property rzghts and taking into account
cultural div jﬁzty”

1.2 Procedural issues and consultation of interested parties

A series of consultations have been held during recent years:

https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/FI3 P%20Fact%20Sheet.pdf
This is explained in sections 2 and 3.

COM (2010) 245 final/2

COM (2011) 287 final

COM (2012) 789 final

VB W N
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° The Green Paper on copyright in the knowledge economy (16/07/2008)° included
detailed questions on the relationship between exceptions to copyright and
contractual licensing arrangements for the digitisation and making available of works
in the EU by libraries and research institutions. More than 350 contributions were
received and showed a keen interest from the stakeholders (mainly professional
associations and NGOs) for the adaptation of copyright to the digital environment.
Respondents identified future challenges, e.g. scientific and educational publishing,
the role of public libraries in digital environment or the treatment of certain
beneficiaries of exceptions such as researchers or persons with a disability.

2

° The consultation on "Creative Content Online" (22/10/2009) ag _raised the

question as to whether there was a need to harmonise at EU level

models that could help the development of such markets. Respor deéltsy 7
associations and NGOs, with also a few contributions fromgcomp Wfand citizens.
The need for more exceptions, larger in scope and%gﬁef” 1tin ,INOTe users, was
expressed by certain stakeholders (IT companies, librairies.and same citizens) while

others (right holders, publishers, etc) pleaded foz: orcement of existing
legislation and stronger protectxon

isual works (13/07/2011)° asked
a series of detailed questions on varlous*' : tackhng the territoriality of
copyright.'® It also asked spemﬁc qugﬁgns about the relationship between copyright
exceptions and contractual lj censmg arl;ar%ements for the digitisation and making
available of works in the EU”’ librafies and/archives with respect to the audiovisual
eis ﬁlmggherltage Following this consultatlon the
Commxssmn issued a Commymcatr@;r%gn content in the Digital Single Market.""

° From 30/11/2012 to 3,,@‘[03/2@13 the Commission carried out an interactive online
consultation on the civ’ %&” dnsement of mtellectual property rights (IPR) (efficiency
% The consultation gathered the views

of proceedings }n E
of 282 citizens, professionals, business

6

466/3, at: httpiffec.europacu/internal_market/copyright/copyright-infso/index_en.btm and replies
-
available at: hrtgs’ circabe.europa.eu/faces/isp/extension/wai/mavigation/container. jsp

hup:ifec.ewropa.ew/internal market/consultations/2009/content_online en htm

8

hitp://ec.europa.cw/avpolicy/other_actions/content_ouline/consultation 2009/index_en.htm
° COM(2011) 427, at: htip://ec.europa.ewinternal market/copyright/initiativesfaudiovisual/index_en.htm
Over 220 respondents provided detailed responses, not only with respect to the audiovisual but also the music

sector.

1 COM(2012) 789 final, at : hitp://ec.europa.ew/internal_market/copyright/licensing-europe/index_en.htm

12 . o s . .
Referred to as the consultation on the civil enforcement of IPR" below..For more details, including all public

responses and a summary of responses a see: hitp//ec.europa.cu/internal market/consultations/2012/intellectual-property-

rights_enhtm

1 hitp://ec.curopa.cu/internal_market/consultations/20 1 3/copvright-rules/index_en.htm
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[Stakeholders’ responses will be summarised in Annex A and be incorporated into
this [A].

These broad-based public consultations have been complemented by a stakeholder dialogue
"Licences for Europe", launched on 4 February 2013. This dialogue consisted of four
Working Groups, each of which met around six times over a 10-month period, and which led
to "Ten pledges to bring more content online" presented at a final plenary session on 13
November 2013. These pledges are summarised in Annex B, and, together with the
discussions held in the Working Groups, are taken into account throughout the IA.

An Impact Assessment Steering Group held four meetings between Septerf}};er 2013 and
January 2014 to assess the progress on the impact assessment and to provide’gii aance on the
drafting the final document. The Steering Group comprised representatives of D¢
COMP, CNECT, EAC, ENTR, JRC, JUST, RTD, SANCO, SG, SJ and TRAB!

2, BACKGROUND

2.1. The role of copyright
e . -
Copyright rewards creativity (of composers, writers, Joumahsts difectors, musicians,
actors, software developers, etc.) and investment in cr ;,eaf“lw ( #book and newspaper
publishers, film and record producers, broadcasters) by creatmg ‘ekclusive rights over the use
of works and other protected subject matter (”é! reco g,g brg adcasts) International and

national laws grant copyright protection because jin rvatlot-wand creation are considered a

public good. The core function of copyrighttis therefere to stimulate the availability of

creative content by rewarding 1nvestrgnt angigf’:for&;ilms*and money) in its creation.

In economic terms, copyright overcores a undaglental problem of markets for creative
content: non-excludability, meanmg that, “inzthe ‘abgence of exclusive rights and their effective
enforcement, rights holders would 'gﬁely uhdble to prevent consumption of their products
and services without approprla\e rer@uneraﬁon By securing a clear allocation of rights,
copyright promotes the formaflc “6Emarkets for creative content. It provides the framework
within which rights ho d users re able to negotiate agreements which authorise the

exploitation of their WO er subject matter (e.g. a music serv1ce provider negotiating an

[, .ééytum th}é provides consumers with access to creative content and ensures that
t continues to be offered in the future.

But copyr g%%ﬁtﬁnnot correct for all market failures and may indeed introduce new ones. For
example, transaction costs (such as time and other resources spent locating the rights holder
and negotiating the licensing agreement), if substantial, may prevent mutually beneficial trade
from happening. Or, when rights holders cannot effectively target different user groups, some
users who are willing to pay more than it costs to produce a copy of e.g. a work, will not be
served (and again, some markets will not be formed). In addition, the value attached by rights
holders to works and other protected subject matter may sometimes not fully reflect their
social value, e.g. when the use of a work generates external effects'® that the owner of the

14 External effects in this sense are benefits that affect a party who did not choose to incur that benefit.

10



Draft to be finalised in light of responses to the public consultation

copyright is unaware of or has no incentive to consider. In this sense, a well-designed
copyright system, in addition to ensuring adequate compensation for creators an producers (in
order to maintain incentives to create in the long run) may need additional balancing; for
example, by introducing copyright exceptions and limitations. Similarly, market power on the
part of right holders may result in a deadweight loss which could potentially be curbed by:
broader exceptions.#This is to be considered against the increased net welfare gain to be_
potentlally generated from each new work (favouring narrower exceptions).

Copyright is a property right recognised in the European Charter of Fundamental Rights.'> As
with any other property rights, the law grants the owner of the copyright (or.related rights)
exclusive rights of use of the work or performance, the film, the recording or.the broadcast.
Copyright thus represents a carefully crafted balance between the short-term co society
of an exclusive right granted to the right holder and the long-term benefits of a steadyistream

g

of creative content that this monopoly generates. That balance is ensurgd“ﬁ Sneans of an
appropriate level of copyright protection. For this reason, copyright is limited/in tifhe ®and in

scope (via limitations and exceptions).

2.2, Economic dimension

2.2.1.  The role of copyright intensive industries in the E U

ight of the significant role
). According to a Report by
therEuropean Patent Office'” 33
_intensive. They account directly for
JObS (on average in 2008- 2010) 18

The copyright framework has become particularly 1mpo1§ant n:
played by creativity in the economy and in the‘society it
the Office for Harmonization in the Internal Mar,
sectors of the EU economy are considered to be; copyr
3.2% of employment ‘in the EU with aroundﬂ 03 mi
Overall, 4.2% of the EU’s GDP’ 1S%§enerate,
2008-2010)." Accordmg to the same re?ort cop 1

dynamlc gconomic sectors. More than ‘1
e video and television programme- production, sound
3{% “activities, groviding over 400,000 jobs, with net contribution

to the EU economy of over € 3 billion,” with the aud10v1sual sector worth nearly €132

billion in 2011, and’o

¢ 1 property rights intensive industries: contribution to economic performance and employment in the
European Umon’ylndustry Level Analysis Report”. A joint project between the European Patent Office and the Office for
Harmonization in the Internal Market, September 2013.
18 Using an adapted version of the methodology developed by the World Intellectual Property Organization (WIPO)-
in the WIPO guidelines, industries are grouped into four categories according to the degree to which their activity depends on
copyright: core copyright industries, inter-dependent industries, partial copyright industries and non-dedicated support
industries. The report, however, is based on a stricter approach to the definition of core copyright-intensive industries and
does not cover inter-dependent, partial or non-dedicated support industries.

Applying the original WIPO methodology, the report would arrive at 6,7% contribution to the employment and

7,8% contribution to GDP of copyright-intensive industries in the EU.

20 Communication of the European Commission 'Promoting cultural and creative sectors for growth and jobs in the
EU' 26 September 2012.
2 Source : Eurostat, 2013

11
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compared to 2010).” The European game market is valued at €145 billion. %3 The creative
industries in the EU are dominated by micro firms with 95% having fewer than 10 emplnyees
coexisting with very large corporations. * The overwhelming majority (90.8 %) of the value
added generated within the EU-27’s film and sound recording activities sector in 2010 was
provided by SMEs,” which employ just over three quarters (75.4 %) of the total number of
persons employed in the sector. In the recorded music industry, 99% of music business are
SMEs whlle 80% of the music released today is produced by SMEs independent music
cumpames ® and one of the three major labels is European. Europe is particularly competitive
in the publishing industry (bﬂﬂks and newspapers). According to the Global Rankmg of
World Pubhshmg released in July 2013, 7 of the top 10 book publishing
Eum;:ean and large enterprises (employing 250 or more persons) gen ost half
(49.3 %) of the EU-27’s value added in 2010. Nevertheless, the average publishingi
employs 5.4 employees and less than 1% of the publishing companies have 28

Sport is also a significant sector in terms of growth and employment, cights
and indirectly, to 2.98% of the EU Gross Value Added a.nd 2_.12% fsbatal ES

d 1®he Internet).' In

premium content for broadcasters (and one of the most oftensiikat
: l institutions have

addition to industries, European libraries, museums and othezs

a fundamental role in support of creators and the creatiy® indB@riesf
i j ide g4 il fu: consultation). 'I'hf: role

of copyright-reliant industries and public insti
research and education are not only a cornerston
" activities, but also provide key actors in inno

2.2.2. New technologies, new way“f ac distribution of creative content

ging the complex value chain for the
ative content. With growing access to the
more and more a part of EU consumers’ daily
internet access (72% broadband) and almost 80% of #
% of all individuals (29% of young people between
internet. Table 1 below shows the main uses and users of the

afion and entertainment activities. According to expert sources,

production, distribution and cons

internet, the use of online serviggs i
life: 76% of households i in
EU citizens use internet dg
16 and 24 years old) usg
internet, notably for col

July 2010.
See “the World's 60 urgut Book Puhhlhnrs. 2013", hitg

30 C403/08 and ( C-429/08, Football Association r:mu'r Lt e i §§ 96.99.

o Media rights are the most important source of revenue for professional sport; this revenue is redistributed to lower
levels of the sporting pyramid through solidarity mechanisms that are part of the financing of grassroots sport in
Europe.

" Source: Eurostat 2013 (% of individuals who accessed internet in the last 3 months preceding the Eurostat survey)

12
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during the next S years global digital spending on entertainment and media will increase at a
rate of 12.1%, whereas non-digital spending will only increase by 2.8%.

Table 1: Use of the internet for communication, entertainment and other selected activities, by age group, EU
27, 2012 (% of internet users) ’

0 10 20 30 40 50 60 70 &0 SO 100

sending/receiving emails

posting messages to social media
telephoning or video calls over internet

listening to webradlos or watching web television £

playing or downloading games, Images, films or
music z

playing networked games ‘with others

uploading self-created content to websites ¢ R

creating websites or blogs

finding information about goads or services
reading online news, newspapers

intemet banking A

use of services related to travel

making an appointment with practitioner

216-24 years ®25-54 years 355-74 years

e

Source: Eurostat®

Digitisation has deeplfyimp ted the ways works and services are consumed by largely
increasing the range, yBychoices available to the audience and possibilities to personalise
access in a way that fits gstthe users’ lifestyles and fosters access to culture. For example,
l6ading and video-on-demand services provide viewers with more flexibility
Ung pf%‘%afnmes, listening to music, reading books or newspapers. The
nt’of techrological devices, such as tablets and smartphones, facilitates such use
»\ Consequently, consumers now increasingly expect to access content at any time

and from a fere.

Digital techr’fology also brings new opportunities to distribute content as a substitute or as a
complement to established forms of distribution such as physical sales (e.g. CDs, DVDs and
books), linear TV broadcasting, and cinema release. It has also made the production and
distribution of content more efficient and less costly, resulting in a reduction in certain types

33 PWC, Global entertainment and media outlook: 2012-2016 (PWC 2012),

http:/ivnww.pwe, com/us/en/pressreleases/2012/digital-now-embedded.jhtml. “In 2016, 67% of total global spending on
entertainment and media growth will be generated by digital spending”
3 htip://epp.curostat.ec.europa.ew/cache/ITY OFFPUB/KS-SF-12-050/EN/KS-SF-12-050-EN.PDF
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of transaction costs - for instance, the internet allows for a much more efficient matching
between owners and users and for easier monitoring of consumption. On the other hand, some
new uses (e.g. digitisation of out of commerce works) involve significant costs due in part to
the large amount of transactions involved often relatives to contracts concluded prior to
Internet. The ease of digital production and the marginal costs of online distribution have also
vastly expanded the scope for individuals to self-publish, reaching consumers directly online.

All in all, more content is available to EU citizens than ever before, and the last years have
seen a plethora of new services coming into the market. The number of licensed digital music
services worldwide is steadily growing (about 400 at the end of 2010 and more than 500 at the
end of 2012) 3 In the digital mu51c sector, cloud computmg and the shift frof Z"@wnershlp to

content, enabling e.g. subscription to extensive libraries on a streaming rathgé%han“d"
to-own basis. Digital sales grew by 8.0% globally to US$5.8 billion and accougg;ced
than 35% of global recorded music sales in 2012. Although downl oa@ sg es"%
F &
account for a large part of global d1g1ta1 revenues (71%), the numbez:o: subsg;%% crs to musm
streaming service globally grew in 2012 by 44% to 20 million ar}d in )
already account for 23% of digital revenues (91% in Sweden*’i g,only "@?
downloading is still the dominant form of digital music consum

The number of on-demand aud10v1sual services,: avallab e in Eu% pe (ﬁlm VoD) grew from
142 in 2006 to more than 1300 in 2013; VoD* fﬁlm onhn,e acc unted for 0.16% of the EU
audiovisual market in 2011, growing by more than? 0% comp fed to 2010. 52% of film VoD
services are established in another market ‘t,'an t%)?». 'reception market", and 32% are
established in the US.*$ With regard to the AV di grxbuf'on platforms, the number of IPTV
platforms in the EU27 has 1ncreasedif‘%stead1Ijaw 566 in 2008 to 130 in 2011) ¥ 1In 2011,

e

consumers spent around €600 million gnzT'V and, 3m on demand in Europe.”® Spendmg on

physical video media (DVD/Blue- rag Dis 1
to 2010. Digital delivery over the internet js still generating fair]y small revenues but is
growing fast. Nevertheless, broaidc@téﬁrs remain, for the time being, the major distributor of
audiovisual content w1th 10,000 /-chinnels available in Europe. Broadcasters’ net revenues

§

. Speric lng on games online accounted for approx1mately €4 billion
taly, Spain, Netherlands, and Belgium in 2011.“° In Europe the
W from US$ 3 5 billion in 2010 to almost US$ 4 billion in 2011 and

than 1% - 3%zof the book market. By 2013 it is estimated to have grown to 5% of the book
market in Gg%many and almost 13%’in the UKf42 More and more e-books are available and

book publishers increasingly offer digital content such as e-books and apps in addition to

3 IFPI (Digital Music Report 2013, http:/www.ifpi.org/content/library/DMR2013.pdf )
36 Data from European Audiovisual Observatory
3 MAVISE/European Audiovisual Observatory, Yearbook 2011, hitp://www.obs.coe.int

38
39

European Audiovisual Observatory
European Audiovisual Observatory

40 Newzoo, http://www.newzoo.com , Infographics/ Keynotes.
4 PWC, Global entertainment and media outlook, 2012-2016 (PWC 2012)
2 Rudiger Wischenbart, The Global eBook Report, 2013
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traditional printed books, thus entering into direct competition with online retail platforms.
European citizens have access to 2. million e-books; and researchers download almost 2.5
billion full text articles every year.*® Certain of these platforms still privilege distribution of
content over proprietary networks (so called “walled gardens”) via distribution on the
internet.* Educational publishers® also increasingly offer resources (e.g. textbooks) in digital
formats throughout the EU.

There are also new ways of creating and distributing educational resources. Communities of
individuals and institutions are engaging in the production of so called "Open Educational
Resources" (OER) These are materials made available by their creators under open licences

"Opening up Education"*’ also encourages the use of OER.

New technologies have also exponentially increased the numbeﬁﬁ_ﬂ
heritage online. For mstance the cmematographlc archives oféGﬁlem

2.2.3.  The internet value chain and the role of copyrzg%ﬁﬁ fh@ezgtemet economy

internet ?conomy, it is necessary to
&nwfé%lue chain (Figure 1).

The changing market conditions for the dlsgg},k}‘tglon 1d.consumption of content the new
technologies and new distribution chagmels (Streamin, aming sei’vmes e-book sellers, VoD services,
etc) have allowed for the emergence of (a) new agtors and distribution patterns, (b) new
remuneration and reward models, an% (¢)mew cOntent creation patterns.

(a) New types of- 1ntermed1ar1’&}§%* between€reators and the creative industries on the one
hand and consumers oA _the ether Have emerged in the value chain. In some cases
intermediaries operafé orr a: egy different basis from competing “classical” (off-line)
dlstrlbutors notabL ey are not subject to certain national regulatory requirements.

15 Amazon, iTunes, Spotify, Deezer, Xbox, as well as news

1ive developed new distribution systems and compete with the

To understand the role and impact of copyrlgh%m the
understand the flow of services and revenues along,étﬁe in

&

wcreative content with advertising revenue and/or revenue from consumer data.

43 . ;
hitp:/Awww.cmba-alliance.eu/

4 The formats offered by certain major multinational retailing platforms (e.g. Amazon) are also inextricably linked to
their proprietary devices and are not interoperable with other formats or capable of being used on devices of other
vendors (e.g. e-books).

4 Educational publishing represents between 15 and 20% of the publishing market at EU level.

46 The Open Courseware Consortium now has more than 30 thousand complete modules available; the number of
Massive Open Online Courses MOOCs, a relevant new phenomenon in higher education has rapidly grown to 394
in Europe alone in January 2014, while it was 357 in October; the number of individuals (a vast majority of which
are teachers) sharing resources and experiences through the OpenEducationEuropa.eu is around 40 thousand.

47 Communication from the Commission "Opening up Education: Innovative teaching and learning for all through
new Technologies and Open Educational Resources”, 25 September 2013, COM(2013) 654 final, see:
hitp:/fec.europa.ew/education/news/docfopeningcom_en.pdf
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(b) The flow of revenues between market participants involved in the production and
dissemination of creative content has been undergoing significant changes. Creative
content is remunerated on-line in a variety of ways, including: directly by consumers
(services like iTunes or subscription services like Spotify), or via a share of -
advertising revenues (e.g. YouTube). Some business models are based exclusively on
advertising; the consumption of creative content is "free" for the consumer, but the
distributing platform pays for the content (through licensing agreements) and
collects and analyses vast amounts of consumer data, and/or targets advertising. New
technologies allow internet-based intermediaries to track and analyse user behaviour,

1diZet
internet platforms. New business models are also being explored gi e & cation
sector, with new flows or revenues emerging from comphmenta@z se?g‘%ces (e.g.
student support, assessment and certification, advertlsmg)

() egVen creators and

_it is the use of open

dlssemmate his or her work to a ddrge aue‘hence ief consumers without the

1ntermed1at10n ofa producer or publisher who Weﬁt;ld@gssume the I'lSk and the cost of
(g %

the prevailing tastes and habjts’c 6 - . this is the basis of investment in original
series by Netflix). Also, user-genépated content (UGC) is often integrated by
professmnal content prax ceéi"Q (e.g. Broadcasters) in their programmmg

nmy«x

content remains at the /beginning of this internet-based value chain. Publishers (books,
newspapers, scientific ;; oumal’s% and producers (music, film and TV producers, including
broadcasters) investyheayi /the creation of original content. Record companies invest
US$4.5 billion ah ’Zlflally Tﬁ'}% of the trade value of the industry — in artists and repertoire.
N ere issued by European book publishers in 2011. It is estimated that
; {%ommermal and public) reinvest around 40% of annual turnover of
€85bnimnew content i.e. some €34bn annually in local European content. For comparison, in
2012 N invested US$100 million of its US$1.5bn turnover (201 1) in the production of
creative cons . In addition, public funding can also play a role in financing protected
content, sucl as broadcastmg, audiovisual works or, textbooks*®

49

As an increasing number of consumers” want to have access to “professionally produced
content” (e.g. television series) and the use of internet-based content distribution platforms
becomes increasingly easy, consumption of such content through these platforms is growing.

“ Public and philanthropic investment is also considerably being used for the production of Open Educational
Resources.

Study on Digital Content Products in the EU, IBF International Consulting (2013)
httpi//ec.europa.ew/consumers/enforcement/sweep/digital_content/docs/des complementary study_en.pdf

49

16



Draft to be finalised in light of responses to the public consultation

Economies of scale mean that platforms become important distributors in the internet value
chain, mounting a challenge to “traditional” distributors.

17
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Figure 1: Internet value chain

The Internet Ecosystem

Consumers

Internet Service Provider/Telcos |

Networks
e.g. Belgacom, KPN, France Telecom, ...

lnternet Platforms Distributors —
e.q. You Tube, Dailymotion § ©9- iTunes, Amazon, Spotify, Advertisers
Brogdcasters (activities online), e.q. Adidas
Press (activities online) g

Private Data
{Based on analysis of
user behaviour}

Authors fArtists /Audiovisual and Record Producers/ User-generated

Public Data Newspapers and:Books Publishers/ Broadcasters/ -
7 ;;3 OtherCteative Industries content

Nothwithstanding technologmél gieyel@pments and reduced transaction costs in the digital
environment, significant differences es iftthe availability of online services within the Member
States exist, and users, ;contx e to be frustrated by limited cross-border access to digital
content and desplte 1 Jimited cross-border portability. [Add feedback from public

going through a transition period., Monetising content in the digital
; Wéhallenge, as does the development of viable business models in an

distribution models that compete with normal channels of sale.

According to a recent survey,> 96% of EU citizens agree that it is important that inventors;

creators and performing artists can protect their rights and be paid for their work but at the
same time 42% of Europeans (and 57% of 15-24 year old) consider it is acceptable to
download or access copyright-protected content illegally’ when it is for personal use.’Y This

30 2013 OHIM IP perception survey 4

31 This is also related to some users' sentiment: that IP mainly serves the interests of elites, mentioning large
companies and successful artists as the primary beneficiaries of the IPR rules and their enforcement (2013 OHIM I[P
perception survey).

18



Draft to be finalised in light of responses to the public consultation

reflects, more broadly, a gulf between consumers - who expect to be able to use and re-use
content easily and in a variety of ways — and rights holders or producers who need to make
sufficient revenue in order to continue creating and investing and who have a legitimate
expectation that their property rights be protected.”” At the same time, the transition to digital
content presents both opportunities and challenges for the use of protected content by public
service institutions, such as libraries, archives, schools and universities, in an environment
where their activities may, in certain cases, become close to those undertaken by commercial

distribution channels.

Against this background, European rules must continue to evolve to provide .an appropriate
"enabling framework" that incentivises investment by rewarding creation, that stimulates
innovation and the exploitation of the full potential of digital technologies in an €nvi
of undistorted competition, that facilitates access to creative content and the_distriblition of
knowledge, and that protects and promotes the rich cultural diversity that’
European society. : 5

2.3. The legal framework for the dissemination of content o%%gl"

Pag

atg
Information Society and to implement the two 1996 WI‘EQ/,’In’fémgg T{aties -the WIPO
Copyright Treaty (WCT)> and the WIPO Performances agf Pﬁ& gr?zfﬁs Treaty (WPPT).** It
harmonises several aspects of copyright that anﬁessentiiﬁl to the making available online of
works and other protected subject matter. This Directive has:to be'read in conjunction with all
other EU Copyright Directives,” including the Ditective on Collective Rights Management’
on which political agreement was reached in 526%3 In tetips of the definition of rights and of
limitations and exceptions to rights,zit has to _bestgad tgfgether with Directive 96/9/EC (the
“Database  Direc ive”),” Directive 20Q9/24/EC (the "Software Directive"), Directive
2006/115/EC (the "Rental and Lending™ ctive?) and Directive 2012/28/EU (the “Orphan
Works Directive”). 7 «‘*% ;

The EU directives also refl ﬁmthe%gbligations of the Member States under the Berne
Convention, and the Rome Con and of the EU and its Member States under the WTO
TRIPS Agreement andth 96 WIPO Internet Treaties mentioned above. Since the

conclusion of the Infosjggc Directive, the EU and its Member States have also negotiated and
concluded a furthegggzvﬂ WIPOﬁ“ reaties: the Beijing Treaty on the Protection of Audiovisual
Performances®® a gthe Mitakesh Treaty to improve access to published works for persons
1ly impaired or otherwise print disabled.”” Moreover, the EU has reflected

legislation as it stands in the texts of agreements concluded with a large

52 One stgdj( commissioned by Creative Commons explains that “70% [of content users] have downloaded content
just for themselves, while 46% have shared what they downloaded with others. 49% have posted or uploaded content created
by others to a blog or website. Others say they have made new works using others’ content by incorporating it (13%), or
changing or altering it (8%). 8% say they have remixed or mashed up content.” Creative Commons Corporation, Defining
“Noncommercial”. A Study of How the Online Population Understands “Noncommercial Use”, September 2009, available
online at hitpy//wiki.creativecommons.org/DefiningNoncommercial.

http/fwww. wipo. int/treaties/en/ip/wet/

http://www.wipo.int/treaties/en/ip/wppt/

54

hitp://ec.europa.cu/internal_market/copyright/acquis/index_en.htm

hitp:/fwww.wipo.int/treaties/en/ip/beiiing/

http:Awww. wipo.intfedocs/imdocs/copyricht/en/vip_de/vip de 8 rev.pdf.

The UN Convention on the Rights of Persons with Disabilities that is now part of the EU legal order also contains
obligations for the State Parties, concerning access to information and cultural material (Articles 21 and 30).

56
57
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number of third countries.”® The details of these provisions including the terms of protection
therefore legally bind the EU and the respective third countries, including the terms of
protection.

According to Article 167 (4) of the Treaty on the Functioning of the European Union, the
Union shall take cultural diversity aspects into account in its actions under the other
provisions of the Treaties. Moreover, the UNESCO Convention on the protection and the
promotion of the diversity of cultural expressions to which the European Union is a Party
recognises the importance of intellectual property rights in sustaining those involved in
cultural creativity.”

online. The Directive also seeks to harmonise “exceptions and limitations);
most of them are optional (Member States have a choice whether to i

national law).

Exceptions to copyright are not the only tool to facilitate certain, us 2
increasingly, different stakeholders have seen the need to Wé“rll?: geth’“e*r thh a view to
facilitate uses. In the structured stakeholder dialogue “Ligences @%Europe partlclpants
made ten pledges to overcome problems European citizefis m Wéface”“ in acceding content in

s*,.

four areas: cross-border portability of content, i8er generated coptent, data and text mining

and access to audiovisual works and audiovisual heri

The InfoSoc Directive also implements internatjonal®ol
Protection Measures®' and Rights M%agemeﬁt [

ArtlcTé 8 of the InfoSoc Directive makes prOVISIOH
mber@vStates to ensure that rights holders are in a
position to apply for an injunction galnst lritprmedmrles whose services are used by a third
party to infringe copyright or related rights. Procedures and remedies against infringements of
copyrlght are also foreseen in’ Difey gge 2004/48/EC® on the enforcement of Intellectual

% ‘Preamblgto the UNESCO Convention on the protectlon and the promotion of the diversity of cultural

exprgsmons

Producers, performers and broadcasters are holders of so-called “neighbouring rights” in performance and
productions. Authors’ content protected by copyright is referred to as a “work” or “works”, while content protected by
neighbouring rights is referred to as “other protected subject matter”.

o Pursuant to Articles 11 WCT and 18 WPPT

6 Pursuant to Articles 12 WCT and 19 WPPT

60

63 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of

intellectual property rights;
]}s,tm /feur-lex.europa.euw/LexUriServ/LexUriSery do?un»CH,EX 32004L0048R(01:ENHTMI,

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of

information society services, in particular electronic commerce, in the Internal Market;
hitp://eur-lex.europa.ew/LexUviServ/LexUriServ.do?uri=CELEX:32000L.003 1. En:HTML
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i PROBLEM DEFINITION [TO BE FINALISED IN LIGHT OF RESPONSES TO THE PUBLIE
CONSULTATION]

The developments described in Section 2.2 represent an opportunity for all players in the
value chain — creators, producers, distributors and end-users - to seek out new uses, users and
services by capitalising on the potential offered by technology. In this environment, the
fundamental principle of copyright protection remains sound: to the extent that copyright is
enforceable, it overcomes the problem of “ﬁu—ndlqg” ehmmatmg unauthorised access to _
creative works and thus continuing to provide incentives for creation. Furthemore, a well-
functioning system of copyright protection ensures the property rights of rights holders as
guaranteed under the Charter of Fundamental Rights.

However, a number of challenges have arisen as uses, services, and user pattems e
changing technology. '

Firstly, there are issues relating to the exact definition of the scope
transmissions. Current law and practice could be seen as having led ig.S

Secondly, while internet enables the delivery of content sedim
potential is not always served by either market practice or jhESisoi
one hand, consumers increasingly expect to be able to g
protected content, on the other hand, is ofté® boundhy onal contexts and cultural
preferences, with national exploitation models beig@still“thga#¥rm. Although the territorial
. scope of exclusive rights does not impede the i-territorial licences, it can be used
to limit the cross-border availability of : ed to this are the contractual
restrictions imposed by rights holrs an providers which may restrict cross
border acces and/or portability and resulihi entation of the internal market. Market
players seem to limit cross border ity not only to maximise revenues, but also for a

services, taxation issues, comph consumer protection etc.

The third. set of issues &
framework across the BU
limitatiuns to rights wik

Wi insufficiency of harmonisation of the copyright
-_'_,_-~: relates in particular to the framework for exceptions and

Su-cconomy, while continuing to deliver a high level of protection for copyright

' € lack of clarity is illustrated inter alia by the number and range of cases referred
to the Court of Justice of the European Union (CJEU) touching on questions as diverse as
browsing and hyperlinking, consultation in library premises, or the exception for private
copying. This leads to the perception by some that the digital needs of copyright users are not
addressed adequately in a range of areas, or that artificial barriers to innovative uses of
content are imposed. 4

" Recital 9, InfoSoc Directive
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Fifthly, concerns have been raised about the adequacy of remuneration for authors and
performers not only in the online environment. There are substantial differences in regulatory
approaches across the EU and substantial differences in terms of the relevant rights,
mechanisms and methodology for remuneration across different sectors of the creative
industry. There are also concerns as to the remuneration of creators of user generated content
and the need to have mechanisms to clearly identify the authors and right-holders of UGC.

Finally, the development of internet and digital technologies have added another challenging
dimension for the enforcement of copyright, opening the door for new forms of large-scale
infringements which are difficult to tackle in particular in a cross-border context as is more
and more often the case.’® At the same time, citizens and consumers of on content are
often concerned about the respect of their fundamental rights, such as the right“for, privacy,
freedom of expression or the protection of their personal data.

These problems are summarised in Figure 2 below.

Figure 2: Problem tree

e Enforcement of copyright is also challenging when open licences are used. There is a frequent confusion between
open licences and public domain. Through an open licence a rights holder grants a user permission to anyone,
under certain restrictions, but keeps the copyrights. Infringement may occur for example if the open licence does
not include commercial exploitation by third parties and an infringer does such exploitation.
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3.1. The definition of rights and the functioning of the digital Single Market

The changing patterns of distribution and use in digital networks raise important questions
about the definition of rights in the online environment, as well as the territorial application of
the rights framework. Linked to the territorial application of copyright are the contractual
restrictions on the territorial availability of services that are used by some market players for a
variety of reasons, irrespective of their actual ability to provide for multi-territorial services.

3.1.1.  Territoriality of copyright

Copyright is territorial (referring to national territories) in the sense that the rights granted
under copyright are provided for in national law, and not in the form of unitary:rights at EU
level. For example, the author of a book does not have a single EU-wide right of reproduction
but 28 different national rights of reproduction. The geographical scope of each of:

rights is limited to the territory of the Member State that grants the right in ;ﬁ%ﬁ

»and cj;;foﬁgmunicate
siotiymiay fall under

The internet offers, more than ever before, the possibility to distribut:

content across borders. As a result, a single online cross-border tr%*i’s% i :

the territorial scope of the exclusive national right granted by the@;,glembe%S te in which the
transmission is initiated (e.g. the French right of making available*te.the public) andunder the
territorial scope of the exclusive national right granted byzth ibei State in which the
transmission is received (e.g. the Belgian right of maKing availabfe). A service provider
responsible for such a transmission must therefore acquire a lice:gce not only in the Member
State in which it initiates the transmission but alse, in“prii éi%;le, in all Member States to
which the content is transmitted. ¢’ é%f h

On the basis of the current legal & amewiéfjlgfﬁ%ﬁg, cross border infringements including
transmissions over the internet, thé%mg}st reeen é}se law of the Court of Justice of the
European Union (CJEU)68 suggests thaf evaﬁg;ﬁiterion to localise where an infringing act
of making content available to the%)ubl Ogours is the “targeting” of persons in another
Member State. According to this approach, the copyright-relevant act (which must be
licensed) occurs at least in thdg%;wauigries which are “targeted” by the alleged infringer . A
service provider “targets” of cuistomers residing in a specific country when it directs
its activity to that group,

roup of ¢
specifically targeted at

[=

2

Svia advertisements, promotions, a language or a currency
at that group.

copyéf?i?g‘»}iiﬁ/is understood as the requirement to clear rights country by
iltity of rightsholders to take action against alleged infringers on a country
) herefore has an impact on the freedom to provide and receive services
?i and on'the Digital Single Market in general. It also increases transactions costs
fservice providers, to the extent that the rights for the different territories cannot be -
cleared by &.single transaction (e.g. with a producer or with a collective management
organisationy. Indeed, whereas the territoriality of copyright does not prevent the possibility to
grant multiterritorial licences for a particular work, difficulties arise when the rights for

67 If EU copyright were based on a unitary title instead of on national, territorial rights, any licence would by default

(insofar as not limited contractually) be a pan-European licence.

See in particular Case C-173/11 ??Football Dataco vs Sportradar) and Case C-5/ 117 (Donner) for copyright and
related rights, and Case C-324/09 (L’Oréal vs eBay) for trademarks. See also Ginsburg, Where Does the Act of “Making
Available’ Occur? (htipi//wwyv.nediainstitute.ore/IP1/2012/102912 php). With regard to questions related to jurisdiction, the
Court, has differentiated according to which provision of the Brussles I Regulation was applicable, see joined Cases C-585/08
and C-144/09 (Pammer and Hotel Alpenhof), Case C-170/12 (Pinckney vs KDG Mediatech), and pending Case C-441/13
(Pez Hejduk).

24



Draft to be finalised in light of responses to the public consultation

different territories are in different hands. Sometimes, even the rights in a work with regard to
a single territory are in different hands. The sector where these types of problem has most
frequently arisen in the past is the licensing of rights in musical works® which is normally
done by collective rights management organsiations. This is the reason why the proposal for a
Directive on collective management of rights on which the European Parliament and the
Council reached a political agreement on November 2013™ includes a whole title. on the
- multi-territorial licensing of online rights in musical works.

Finally, just as exclusive rights, exceptions and limitations to these rights are territorial. There
are few express mechanisms for the cross-border effect of exceptions to exclusive rights save

content which is made available in one territory under an optional excepgo Bone Iy

State cannot be legally accessed in another Member State under the terms gf thatyexception
where that exception has not been introduced into the law of thatMem gate. This is
discussed further in section 3.2.2 below. 4 "

Further details are presented in Annex D.

3.1.2.  Contractual restrictions that segment the znz‘ernaf;zar i

As explained above, despite the territorial nature offcopy 1§hts holders are free to issue
a multi-territorial or pan-European licence in a sing Mcontr . This is partlcularly the case
where right holders (e.g. a book publisher or %ﬁlm produegr) have the rights for all territories
in their hands. Nevertheless, even when rlg t_hold rs.posess all the rights to issue multi-

territorial or pan-European llcences 1s§ue exclusive licences with a limited
territorial scope e.g. matching the territ

of a Me“mber State. This is particularly the case in
the audiovisual sector. Temtorlal fméncmg a%lso the norm in this sector.

As a result, while a rapldly groving varzety of online services is available, and citizens can
choose between an ever widef range l’i ir accessibility varies. Some services are available in
many or all Member States 3, via localised webstores. Other services may be available only
through a single websxfg whichi however, may allow for cross-border access, regardless of
where the customer, %%s stab ished or resides. Many services are on the other hand (a) available
& T te;/
only in a single ‘embe or in a limited number of Member States; and/or (b) available
only to chs omers” 'dmg ina spemﬁc Member State (i e. not allowing cross-border access)

'SpeCIﬁC v
in the audi

k or, other subject-matter in a specific Member State or territory is more prevalent
sual sector than in other sectors such as music or software. With regard to

8 A 2012 study, undertaken by KEA and IBBT-SMIT Institute of the Vrije Universiteit Brussel (VUB) estimated that
online music services face significant transaction costs - costs which are additional to the costs of licences
themselves: pan-European services which offer more than one million titles can face transaction costs of up to
€260,000 and may require as much as six employees (full-time equivalent), The identification of right holders can
take up to six months, and negotiations up to two years.

7 Formal adoption is expected in spring this year. Deadline for implementation by Member States is 24
. months after the date of entry into force of the Directive.
n See the judgment in Premier League referred to above and the UsedSoft judgment. There is also the system

established by the Orphan Works Directive.
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- premium audiovisual content (e.g. new films, shows, series or live sports), however, the
business model is as follows.. High upfront investments are required, and rights are usually
licensed on the basis of territorial exclusivity. This is facilitated by the fact that most of the
relevant rights in premium audiovisual content tend to-be held-by.-one-rigtholder (the film
producer). In such a situation, the economic exploitation rights for a specific Member State
are licensed exclusively to a single national distributor, and the right holder (usually the film
producer) guarantees not to authorise any other distributor to market the concerned content in
that Member State. The national distributor, on the other hand, undertakes not to provide-any *
cross-border access to the exclusively licensed audiovisual content (in order not to disturb the
territorial exclusivity of other national distributors that conclude a similar licghce agreement
with the right holder, and to ensure its own territorial exclusivity).

%gtion

This contractual transfer of rights to several national distributors (enjq ing dist

various national rlghts in the EU. Acqulrmg a Pan-European licence thrg}jl Ha
that holds all the rights is therefore no longer possible.” s -

Clauses in licence agreements that guarantee absolute territorial
price discrimination along national borders and are normally
revenues of rights holders and national distributors. Theys&t&zin som€ cases, linked to the
financing of a film productjon through the pre-sale offnationaliexploitation rights (before
production starts). Absolute territoriality clatlses"9 howevek, also segment the Internal Market
along national borders” and limit cross-border acce%‘s oc x%r"gﬁt -protected content. Limited
availability creates frustration for consumers ; ho eXXect to be able to access and carry

content across borders and are often not propgrly rrng ‘about territorial limitations.

1 tergitorial exclusivity and those based on
absolute territorial exclusivity” is a gene rin¢iple under EU competition.law, applicable to

all vertical agreements, including agteements:for premium content, which is relevant in this
context. According to this approach, mghts holders and service providers may, under certain
circumstances, agree on alloeatin é’cduswe territories to single distributors with regard to
active sales. On the other. nd unless other circumstances justify the finding that such an

The distinction between agreements based

agreement is not lrable_gf rmpaﬁ competition, they are not allowed to exclude the possibility
of passive sales The 1 egatlveééffects of contractual agreements based on absolute territorial

EU"”’]);velj S0 ample the f{zles on which persons contributing to the creation of a film are to be regarded as authors may
vary at nations 1 level (e.g. whether the cameraman or the cutter are film authors).
& Int miier League Cases, the CJEU reiterated that the freedom to provide services is for the benefit of both

providers and d?glents of services. The Court also stated that absolute territorial exclusivity results in artificial price
differences between the partitioned national markets. According to the Court, such partitioning and such artificial price
differences are irreconcilable with the fundamental aim of the Treaty, which is the completion of the internal market. While
intellectual property is, in principle, capable of justifying a restriction on the free movement of services, restrictions can be
allowed only to the extent to which they are justified for the purpose of safeguarding the specific subject-matter of the
intellectual property concerned. The specific subject-matter of copyright demands that right holder are remunerated
appropriately for the exploitation of their works. The specific subject-matter of copyright, however, does not guarantee the
possibility to demand the highest possible remuneration. A premium paid to right holders in exchange for absolute territorial
exclusivity goes beyond their appropriate remuneration.

Understood as eliminating all competition from third parties, including from parallel importers and exclusive
licensees for other territories (passive sales).

Or “spillover”, understood as sales resulting from a service provider’s response to unsolicited requests from
individual customers residing outside the territory for which the service provider acquired the exclusive licence.
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exclusivity (that prohibit all cross-border sales inciuding passive sales) can currently only be
addressed through the enforcement of competition law,” Competition law decisions provide
industry-wide guidance for companies as to their agreements' compliance with EU
competition rules. Nevertheless, competition law is enforced ex post on a case by case basis,
and assessments are necessarily fact-specific. Moreover, the provisions in the TFEU on
competition law are separate from thnsa on the freedom to provide and receive services in the

Single Market .

Independent from possible territorial exclusivity clauses in licence agreements between
rightholders and distributors, restrictions on cross-border access may also bg the result of

cuntracmal Iumtatlﬂns imposed on consumers by servﬂ::e providers themselvesSE

allocate customers residing in a specific Member State to a specific national st
reasons (profit maximization, different VAT rates, languages for customep/scr

protection, levies, etc).

- The figure below presents an economic framework for the analysis gEExi
copyright licensing agreements and in contracts with consumers. Efirther*git:
in Annex D. '

Figure 3: An economic framework for the analysis: copyright tg and territorial resirictions in

licensing agreements’”’

Positive welfare effects Negative welfare effects
Solve free riding problem Softening competition
*  Internalize vertical externalities Foreclosure
+ Facilitate financing Commitment problem
«  Uniformity and quality standardization Risk sharing and delegation
*  Removal can result In replacement with
less efficient restraints
Overall: welfare effects mixed. Negative effgl dy static and not likely to be systemic. Some may be addressed by
competition law (softening compet ). Positive effects are relevant statically and dynamically.

*  Decreases welfare ni‘ some consumers
(cross-subsidisation) ;
*  Perception of "unfairmess" #

Price discrimination

nmm“mmmﬁmmmmmm
*  Improves producers’ welfare.

*  Create market frictions which erode
potential benefits from trade and may
prevent markets from forming '

Mmmmmmmm.muﬁimnmmmmmhmnm
increase in costs from another source.

= In this regard, and following the Premier League/Karen Murphy judgment, on 13 January 2014, the Commission
initiated formal proceedings territorial licensing restrictions for pay-TV content.
o Based on “Territoriality of the making available right” by Charles River Associates
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3.1.3.  The definition of rights in the online environment

There are a number of open questions with respect to the definition of rights in the online
environment.

3.1.3.1. Two rights for a single transmission

Online services imply for the purposes of the Infosoc Directive, in a single economic
transaction, both the right of communication to the public (including the right of making
available) and the reproduction right. Indeed, each digital transmission of copyright protected
content entails, in the current state of technology and law, several reproductions including at

, above at
single right
holder

3.1.3.2. Online transmission and the exhaustion of rights ez,

An area of uncertainty relates to the question of. whethéfr the pl'-? mple of exhaustion of the
distribution right applies in the digital environment, as it does fo %hyswal goods Consumers
and other users who purchase a physical copy of a,; m;k or-otler subject-matter are generally
free to dlspose of that copy e.g. via reselling Qr”*glvmg;%as a gift.%° So-called “download-to-
own” services allow the customer to use the; facqmreg}lcontent (e.g. the digital copy of a fil m)
for an unlimited period of time, and" tﬁerefor%resemb e, to a certain extent, sales contracts in
the physical world e.g. the purchase; ofea fi lmw of a DVD. The question arises Whether
customers should equally be able t%élsposef f a copy acquired via the online service.®! With
regard to computer programs, the CJ'EU ruled in Case C-128/11 (Oracle vs UsedSoft) that a
right holder who has conclude iract including a licence where a transfer of ownership
occurs cannot oppose the resale of t Ticence that allows downloading his computer program
from his website and ugfrig'l an unlimited period of time on condition that the re-seller

ghe Court however stressed the lex specialis character of the

S’

line environment for other types of content raises issues, however, that do
the phys ,?i’ “environment. Firstly, it remains to be seen how persons disposing of
a leIta goﬁ%, e.g. by re-selling it, can be prevented from keeping and using a copy of the
g ards Effective technical protection measures such as “forward-and-delete”
fardly been deployed and, probably more importantly, may not be accepted by
{ ly, the implications of the possible creation of a second hand market for copies

make his own copy unusable.

o

Software Dlrectlveﬁ

78 This reproduction at the start of the transmission needs to be differentiated from the permanent reproductions a
service provider may undertake to build a database for the provision of its services.

Some of these reproductions are, however, covered by the mandatory exception provided for in Article 5(1) of the
InfoSoc Directive, and thus do not need to be licensed. See also case C360/13 Meltwater, pending reference before the CJEU.
80 This is possible because of the principle of exhaustion of the distribution right according to which right holders
cannot oppose the resale of a copy when the first sale in the EEA was made with their consent.

To date, rights holders have usually been in a position to control the further dissemination of digital copies of their
works after first sale.
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of perfect quality that never deteriorate are difficult to assess. Finally, the digital market is in
a state of flux, and there are indications that there may be a shift from “download-to-own’.-
services to “access-based-services” (financed by .e.g. a periodically pa:d subscription fee).
Such access-based services do not resemble sales contracts at all and, in the absence of any
transactional purchase, the question of reselling digital content, for example, simply does not
arise. It is also important to note that many services offer the possibility for subscribers to
share digital files (e.g. the sending of a newspaper article or the sharing of a play list with
friends) as they would do in the "physical world" with physical copies.

3.1.3.3. Legal uncertamty on linking and bmwsing

and other ﬂlbjact-mattar protccted under copyright on the screen and.ig memory of
his computer. A question has been referred to the CJEU® as tqg ICh copies are
always covered by the mandatory exception for temporary acts gfre @fion provided for
. in Article 5(1) of the InfoSoc Directive. Until the CJEU giyes it j@ggnents in these cases,
there remains legal uncertainty as to how copyright extendS™t y iviti i

users and right holders alike. S '

Further details are presented in Annex K.

' 3.2.  Exceptions and limitations and th
There has never before been so muc? digi

in digital technologies, and usepflexpeCt@figns, including expectations of how digital
] i policy objectives, have grown accordingly. In
view of such technological ag
exceptions to exclusive rig
new uses and media may

L "Deeh made. Indeed high transaction costs associated with
Fthgory justify new exceptions €.g. where the market is slow to
#Yet, any analysis of whether exceptions are justified has to
consider whethﬂr e pparket mechanisms are equally likely to appear and solve the

problem . ides enabling new modes of exploitation and use of creative
work, icalfpdvances may also result in a reduction in transaction costs e.g. it may be
the & gons which would otherwise not have taken place become feasible

inélud i for example, enabling a more efficient matching (semi or fully automated) of
supply ari@¥dlemgnd between owners and users.

A conceptual framework for an economic assessment of exceptions to copyright

From an economic perspective, assuming the optimal scope of copyright, exceptions to copyright are not likely
to be warranted absent clearly identified and persistent market failures. Such market failures may in particular
arise from the existence of transaction costs. Exceptions to copyright are therefore more likely to be justified
when transaction costs prevent mutually beneficial transactions. In the extreme case of missing markets,

- Cases C-466/12 (Svensson), C-348/13 (Bestwater International) and C-279/ 13 (C More entertainment).
" Case C-360/13 (Public Relations Consultants Association Lid). See also v, ided-
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transaction costs erode the gains of trade between right holders and potential users of copyrighted works so much
that no trade occurs. To the extent that the formation of such markets in the future is unlikely, there may be an
economic case for introducing an exception to copyright, as such an exception can then enable at least some uses
of the creative work without adversely affecting incentives to create new work. However, where feasible, a
market-based solution is generally more efficient socially as it allows both the authors and users to “negotiate”
payments thus supporting efficient allocation of creative works to valuable uses and efficient levels of creative
effort.

To the extent markets have formed for a specific use of copyrighted works, externalities can potentially
introduce a case for exceptions. In order to identify the circumstances in which exceptions are socially desirable
it is however important to ask whether external effects arise from the ideas or information associated with a
creative work rather than the form in which these ideas are expressed. It might well be tha C
effects are in fact associated with the ideas and information (which are not protected by copyrig
not require a new exception to be realized. On the other hand, exceptions may be well placed in c1rcu" zg%Emces in
which copyright can be employed to effectively prevent access to and the reuse of the (formally unprotetted)
information or idea (thus giving the right holders market power over access to these Lu?;)lr%t :
their creative works) - in such circumstances exceptions may be the best way to releasgt n&a | positive
externalities associated with information embodied in creative works. Significant tra.nsactlof COSf £ which hinder
ex-ante negotiations for access further strengthen the case for exceptions in the p f positive externalities
from new uses. However, the implementation of certain exceptions meant to:3 ejé ve prob s due to transaction
costs or externalities may run mto dlff iculty when the dlssemmatlon and effi _nt acces “to the work requires

“orrthe part of right holders may result in
tions. However, it cannot be established on
the basis of the economic theory alone whether excep’f 1ons ghouldg € narrowed or broadened in response to a
“reduction in the cost of making copies of cigative wéﬁ:ksg of'%% t about by technologxcal advances). Indeed, in
this case more creatlve works are produced ading’ to mgre deadwelght loss arlsmg (favouring broader

consumptlon possibilities of creati
there may be a case for exceptions’
copyright owner could not pro

ances where, resulting from a potential users irreversible mvestment ina
to existing copyrighted work, an increase in right holders' bargaining
power gives rise to oppg 1s ic be aviour (also called "hold-up problem") as this risks introducing dynamic
inefficiencies (in termg of suppressx‘ g incentives to invest in creative effort).

Firstly, some.ofsthe exceptions may be outofdate in light of consumer patterns of technology
use (e.g. regarding library collections). Secondly, as uses and services have changed and
developed, there is in some cases a lack of clarity as to what is allowed (e.g. text and data
mining, private copying and cloud computing-based services) under certain exceptions.
Thirdly, questions arise as to whether new internet-enabled activities (that are already
flourishing in some cases) need to be covered by new exceptions (e.g. user generated content,
e-lending): these issues become all the more complex since in some cases the beneficiaries of
a framework based on exceptions will, apart from individual users, be commercial providers
of services (internet platforms), or could be developing functions which compete with the
commercial provision of services (libraries for the distribution of their collections). The effect
on right holders, in terms of prejudice to their interest and effects on the normal exploitation
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of their works, needs to be carefully assessed, as well as the effects on other types of
stakeholders and the macro effects on society (eg. the reduced or increased availability of
existing and future educational resources for education).

For most existing exceptions a common theme emerges: they are optional and lacking in
detail. As result there is insufficient harmonisation of the scope and conditions of the
exceptions as implemented by the Member States. This leads to over-restrictive interpretation
in some cases and also stands in the way of cross-border effect for Member States’ national
exceptions. More generally, with regards to the EU system of optional exceptions, some
stakeholders criticize the (alleged) lack of flexibility in the EU and national copyright laws
due to the system of a close list of exceptions and plead for the the introduction of a

specific acts of copying e.g. for preservation purposes. the esponding national
i vant conditions: the

purpose, whether format-shifting is allowed, gge typ
beneﬁ<:1ary mstltutlons 8

m@f culfﬁi*a}?mstltutlons to take part in cross-
%ab lity” of some 1nstut1ons to outsource

shifting. National restrictions impair the abiljsy
border cultural projects, and may*%lmpal

dlgltlsatlon activities (when these occus, out

The s’o[e purpose of ‘preserving and archiving’ may comprise the making of a copy to replace a work where the
original is damaged, lost, destroyed (e.g. UK, EE) or unusable (LT, EE) in full or in part (e.g. FI refers to technical
reconstruction); must be restored (e.g. FI, NL); or requires conversion from an obsolete format (format-shifting) or to avoid
further deterioration of the work's medium (anticipation). Most Member States expressly mention the use of digital copying
technology and copying onto digital carriers, but several Member States have limited this exception to written texts. Some
Member States also limit the exception for preservation purposes to those cases where a new copy is not available either from
the right holders or on the market (e.g. UK, EL, FI).

Germany, [taly, Ireland, Romania, Malta

De Wolf Study for the European Commission

8 Although photocopies, digital scans or downloads can however be made available between libraries; and copies can
be shared by some institutions, for a fee, under the Inter-Library Loan system. See e.g. British Library Document Supply
Service. See Case C-117/13 — Technische Universitit Darmstadt v Eugen Ulmer KG.

88
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purposes.” In the Scientific, Technical and Medical (STM) sector where publications have for
long been available in digital format, rights holders and libraries have entered into agreements
to enable remote consultation to collections, thus internalising in their arrangements the
positive externalities associated with research and private study.”' On the other hand, terms
may not have been agreed with publishers for all back catalogue collections of libraries e.g.
pre-dating the digital age. For these works, institutions (university and national libraries,
research institutions, archives) and users (students and researchers) are unable to exploit the
efficiencies inherent in digital distribution, and the positive externalities generated by research
and private study are not realised.

public heritage institutions, therefore potentlally limiting the possibility gf C
of 20th century works (thch are often still protected by copyrlght)

entertamment) are only just begmmng to emerge in the EU, wit
of the book market E-lending is not p0331ble under an excepﬁon;

v 'models for e-lending
g‘?‘arlc‘uons in e- lendmg

physical coples of books in order that e—lendmg dg ot'uRdéfmine the normal channels of

business since the effect of libraries prov1d1ng essentially unrestricted online access to e-
books (even as a “public” service) would bé to sup f%he normal sale of e-books. They
include, variously, limiting the numl er of;;’a[fé»wabl'é simultaneous consultatlons setting a
maximum number of consultations bef}or%ﬁa new.. sfchase is triggered,” requiring download
on the premises during business hours, or ,;Idba,ck periods after publication.

Libraries do not always succeedrin negotiating licence agreements with publishers e.g. in the
UK in July 2013, only two of:the#Bi %1}( publishers offered their e-books to libraries;** or
they complain that insufficient titles are offered to them or that the titles are out of date. On

%0 [ Th #Netherlands, mterprets this exception as to cover distant consultation in a "closed
network" (See chapte 2.1 of the3rd teport on the implementation of the 2005 EP and Council Recommendation on Film
Herltage) e ;

C ES%M) and 87% of arts, humanities and social sciences journals were accessible electronically
5 2069 10 13 MWC_ STM_Report.pdf) and by 2011, 60% of academic spending on content was
3 gpfét (Outsell’s Information Management Benchmark Survey, 2012). Accordingly university and research
ing primarily access to scholarly content) benefit to a certain extent from insitutional subscription licences
which enable o provide access to all licensed content across the range of their IP addresses i.e. typically across the
whole of a university’s network (campus) and ~ if the university has adopted appropriate protocols, products and software
(Virtual PrlvateNetworks, EZProxy) then from any computer anywhere.

The e-book market is most developed in the UK (around 10%, probably because of language reasons and proximity
to US market which is already very developed, more developed offer and limited presence of bookshops).In other large
Member States the sale of e-books roughly represent only 2 to 3% of the market of the book publishers in trade publishing
(Germany, France, Italy). In the US, by contrast, eBook sales represent 31% of the market.

See the recent agreement concluded between Albin Michel and libraries in France providing that an e-book
purchased by a library can be lent 100 times (can be simultaneously) a year. The e-books available for lending are selected by
the publishers and should exclude bestsellers. In the UK, as of July 2012, 70% of UK public libraries were engaging in e-
lending. In the US a number of pilot projects have been announced, including by Hachette and Macmillan, as well as a
partnership between Penguin and 3M to make Penguin’s ebooks available through the New York Public Library and
Brooklyn Public Library for a period of one year (announced in June 2012).

o CILIP briefing paper, version 3, July 2013
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the other hand, one experimental business model in Denmark, which enabled easy loans for
extended periods of time and no waltmg perlod was discontinued as it appeared to
cannibalise the emerging e-book market.*®

Further details are presented in Annex G.

3.2.1.2. Private copying

Member States are allowed to 1mp1ement in their national legislation exceptlons or limitations
to the reproduction right for copies made for private use and photocopymg Most Member
States impose lev1es on goods typxcal y used for such purposes (blank m dla recording

made w1thout thelr authorisation. Private copying lev1es systems are therefor%a%mec
compensate right holders for acts of private copymg ¥ In that context, lev1/s a
right holders. 7 4

With the constant developments in digital technology, new types o“
respond to consumers' expectations e.g. access-based business g é
of cloud based services. However the lower transactlon costs

lte-dipp' ng can occur whereby the
consumer pays twice for one and the same copy fir ue of the contractually agreed
licence fee (the access cost) and secondly through the “r %gh justice’ levy imposed on certain
categories of devices. The status quagleads t%@ i _b:r evel of legal uncertainty. In some cases,
payments made by end-users are not’ “Telated to-the actual consumption of copyright protected
content even though technology enables%“the pfegfﬁ% quantification of copies made by any
given individual. The levels of prlvalge copyingrlevies paid by consumers on media devices
(which enable private copying) in some Member States are higher than they would have been
otherwise, as they take into ac&"é’un;% copies made by end-users, irrespective of whether
those copies could have bee already?e%munerated via hcensmg agreements or not.

% - anish pilot project Ereolen.dk (2011) involved the two largest Danish publishers and a number of local
libraries and cor %e‘d the lending of Danish trade e-books. The publishers have withdrawn from the pilot project because, at
a given momentj the number of loans of e-books reached about six times the number of sales of the same product (CILIP
brlef ing paper, version 3, July 2013).

‘Article 5(2)(a) and (b) of the InfoSoc Directive.
% Case C 467/08 Padawan [2010] ECR I 10055, paragraph 22, and Case C 462/09 Stichting de Thuiskopie [2011]
ECR 15331, paragraph 27

In many Member States with levy systems in place, rates applicable to devices enabling use of on-line services
consisting of on-demand delivery of copyright protected content are relatively high. For example, according to International
Survey on Private Copying Law and Practice 201- de Thuiskopie/WIPO 2012, a mobile phone is subject to a levy of €2,50 in
Belgium, €16 in Germany and a tablet is subject to a levy of € 0.09 to €50 in France. Those amounts could be adjusted
(lower) in order to take into account the possibilities offered by licensing in the digital environment.

The impact of the status quo on right holders could be negative as the increasing reliance on levies would prevent
them from fully exploiting the licensing mechanisms which are optimal in the digital environment as they allow calculating
the payment on the basis of each consumer's willingness to pay. Moreover, with no changes to the status quo right holders
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Against this background, in his recommendations of 31 January 2013'°" which concluded
stakeholdersmediation process on private copying and reprography levies, Mr Anténio
Vitorino while recognizing the shift from ownership to more access-based business models
(including certain type of cloud-based services), identified double payments occuring in the
digital environment among those issues which could have a negative impact on new,
innovative business models. He therefore suggested that in order to favor their development
and growth in the EU it should be clarified that copies that are made by end-users for private
purposes in the context of an on-line service that has been licensed by rightholders do not
cause any harm that would require additional remuneration in the form of private copying

levies.

Further details are presented in Annex F.

3.2.1.3. User generated content

H &

Since citizens can copy, use and distribute content at little to no ﬁnancieﬁ?%c)'ggt, eﬁ types of

online activities are developing rapidly, including the making of s6Zealled fuser generated
content”, when users take one or several pre-existing works, cha;:;gg something to the work(s)
and upload the result (such as a “kitchen video”, or “mash=up?), on the internet e.g. to
platforms, including social networks, blogs, private websitgs %UGC is not “new” as
such. However, the development of social networking and soc‘fg% media sites which enable
users to share content widely, has vastly changedithe scalg.of such/activities and increased the
potential economic impact these activities have foi.the*rights holders of the pre-existing
works. Under the current legal framework, sugl ﬁsé’%ge subject to acquiring authorisation
from the relevant rights holders if the initial ‘qutk s) is’protected by copyright.'” 1% The
development of digital tools has also*?:?%lcreasé’%@%‘p ential economic interest for the creators
of UGC, who may themselves enjoyacopyright#protection. There nevertheless remain
technological obstacles to the abi]i‘% for'UGC creators to identify themselves, and to reap
economic reward for their effort;. . %
In practice, the market hasﬁr%a%ﬂ %;.,developed in such a way that the hosting by large
platforms of such content i coverec %y authorisations from rights holders (notably in the
music sector), with both”intermediaries and rights holders (including, in some cases, UGC
creators) sharing in the adverfising revenues so generated. However, coverage is not
comprehensive, gqé%m ﬁg& )la%orms/individual blogs cannot benefit from the legal certainty
provided _by S}l@ﬁ “blanket” arrangements though micro-licences may increasingly be

o

available™in' the marKet place for some users. ®Transformative use of “print” (literary works,
'+, illustration, p;{%tography, design, architecture and other visual works) and audiovisual
.Y . . . . .

not licensed in a systematic manner. However, some media companies are

would be wox% as otherwise their revenue derived from levies could be out weighted by positive results of levy

adjustment and the resulting increased demand. See Case C 463/12 Copydan Bandkopi

ol http://ec.europa.ev/internal market/copyricht/docs/levy_reform/130131 levies-vitorino-recommendations en.pdf

102 User-generated content (UGC) can thus cover the modification of pre-existing works even if the newly-

generated/"uploaded" work does not require a creative effort and results from merely adding, subtracting or associating some

pre-existing content with other pre-existing content.

103 Rights of reproduction, adaptation, and communication/making available to the public

o4 In the case those initial works were originally distributed through open licences, there is also the need to assess if
such licences permitted the production of derivative works or if they imposed any further restrictions (requirement
to also distribute the derivative under a similar open licence or prohibiting commercial exploitation).

105 Small-scale licensing is being developed in the music industry and in the print sector (see the results of Licences for

Europe (Working Group 2) in Annex B and the presentations available on: hitps:/ec.curopa.cw/licences-for-europe-

dialogue/sites/licences-for-europe-dialogue/files/WG2-UGC . pdf )
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developing platforms themselves enabling active developers to re-use published content,
including for publishing purposes.

The evidence across all sectors is that currently UGC is flourishing (as of 2013, 100 hours of
video content are uploaded to YouTube every minute). The lack of case law on the issue also
suggests that rights holders have so far refrained from preventing its emergence, with notable
isolated cases relating to the assertion of moral rights. User groups (in the context of Licences
for Europe) have noted however, that, a small portion of UGC may in fact be prevented, and
that legal uncertainty as to the possible application of certain exceptions e.g. for quotation,
and parody places legal risks on end-users. In Licences for Europe, the positions of
stakeholders were too divergent to agree on a common line.

Further details are presented in Annex E.

3.2.1.4. Text and data mining (TDM)

Text and data mining, content mining, data analytics'®

online journals, web sites, databases etc.). The use of text mlnlngaéthe fi .d?of research has a
big potential to foster innovation and bring about economic_ and %%01etafbeneﬁts 17 Some

stakeholders are concerned that the EU might already be lesm ‘ oun&%co other regions of the
world where TDM is increasingly becoming co nmon prg, {tice in s "%wntlﬁc research.

an fnaly31s is made of relevant
texts and data in order to obtain new knowledge an slghts patterns and trends. The texts
and data used for mining are either freely C%mble é%the internet or accessible through
subscriptions to e.g. journals and perigdicals? hat“’g}«%acgess to the databases of publishers.

Usually when applying TDM technologieﬂ , py#1s made of the relevant texts and data (e.g.
on browser cache memories or u;{%ompﬁ,_:ggf RAM memories or to the hard disk of a
computer), prlor to the actual analy51 Under copyright law, it is often considered necessary

i the case where there is already a lawful access to the
‘*authorlsatlon from the right holders '°® in order to mine
% t matter, unless such authorlsatlon can be implied (e.g. content

Datab%s )
1 laws of all Member States. Some consider that the coples required for text and data

AresCovered by the exception for temporary copies in Article 5(1) of the InfoSoc

td
involve copying and therefore are not covered by copyright. None of this is clear, in particular

106 For the purpose of the present document, the term “text and data mining” will be used.

107 Big data technologies such as text and data mining have, considered together, the potential to create 250 bn EUR of
annual value to Europe's economy (2011 Study of the McKinsey Global institute: Big data —The next frontier for innovation,
competition, and productivity)

108 It is common practice in Europe for researchers to contractually transfer their copyrights to publishers
109 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of
databases.
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since text and data mining does not consist only of a single technique, but can be undertaken
in several different ways.""

Questions arise as to whether, and to what extent, existing subscriptions (notably to scientific
publications) or licence agreements allow for text and data mining. Researchers consider that

if a researcher or research institution, or another user, have lawfully acquired access to digital
content, including databases, the autorisation to read this content should include the

autorisation to mine it.

It has also been argued that it is difficult, onerous and time-consuming to negotiate such
agreements with the right holders,'"" and that text and data mining is therefore often

Further details are presented in Annex [.

3.2.1.5. Persons with a disability

Digital technology greatly facilitates accessible publishing and day.n some Member States
80-90 % of the top titles (books) are simu tane’ﬁusly p an accessible format for
persons with print disabilities.'"> However, 1t is estxrﬁated‘ ia%ax/present only 7%'" to 20%"'"*
of all titles are available in such formats.'! 0 < B

between rights holders and organisations seﬁmg the Vis ally impaired for the productlon

distribution and makm available #6f acces&btey{érmats (mainly books), inter alia for
purposes of education.''® Such agreements howcve r are not in place in all Member States and
works ‘and other subject matter available to persons

only provide access to a fraction of all fhe-

without disabilities. i

A

e &
The exce{)tion for persons wg&%&* ility as provided for by Article 5(3)(b) of the InfoSoc
Directive' '’ is generic and rovides little guldance for its implementation. While a number of
Member States use the Euf ¢ of the exception,''® others impose limitations as regards the

ent &1 kgment in Innoweb would seem to imply that a licence is required so far as the
Database Dl ve is concerned in the context of comparison websites (see Case C-202/12 Innoweb vs Wegener).

J ort "Value and Benefits of Text Mining to UK Further and Higher Education” highlights the
vr‘dua researcher wishing to mine numerous publications which relates to identifying the right

Lereculeur, Mai:28#3).
13 htipy//wWww.mib.org.ul/professionals/publishing/Pages/publishing_indusiry.aspx
Source : Exception “handicap”™ au droit d’auteur et développement de I’offre de publications accessibles a 1’ére
numerique. Catherine Meyer-Lereculeur, Mai 2013

These figures represent availability in some but not all accessible formats. Accessible formats include Braille, large
print, e-books and audiobooks with special navigation, audio description and closed captioning for films, etc. It is important
to distinguish between accessibility from the outset (when a book is created or a film edited in a format that makes it already
acessible) from the "assistive solutions” which usually involved the retrofitting of some accessibility features in existing

materials. The first one being significantly cheaper that the second one.
116 : ; R
E.g. the LIA project: http://www.progettolia.it/en
17 The exception may be implemented for any use, for the benefit of people with a disability, that is directly related to
the disability and of a non-commercial nature, to the extent required by the specific disability.
e e.g. Spain, Hungary, Belgium, Poland.
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beneficiaries, possible uses and formats, provide for strict administrative conditions, or
restrict the application of the exception to cases where the works are not commercially
available in the special format. Some Member States lay down a requirement for
compensation to rights holders''® while others do not. The complexity of the application of
the exception in some countries increases the transaction costs of libraries and other
organisations which intend to make works accessible to visually and hearing impaired
persons, and thus reduces the number of potentially available accessible formats. The recently
agreed treaty in WIPO on access to published works for persons with a print disability will
address some of these issues including the mandatory nature of the exception.

Further details are presented in Annex J.

3.2.2.  Lack of cross-border effect of exceptions

For example, differences in national laws as to the exception fi
confusion for consumers in the intemal market as regards wha‘ i

3id to right holders for some
vdte copymg) in the territory
of one Member State often has no impact on th fﬁgymenﬁiﬁbflgatlons in another Member
State.

3.2.2.1. Persons with a disability B

With respect to persons with a disabil
makes it impossible for beneficiaries/ffo
material or journals in accessible fg'sérmat d’é under the copyright exceptlon of another
Member State.' The cost of produmx%g a master version of a Braille file is close to €1,500
and €3,000 in the case of the maste ,f;ersxon of a DAISY file'?! recorded from scratch. The

322

o5t
The us copyrighted works for the purpose of illustration for teaching is covered by an
exception e InfoSoc Directive and the Database Directive, allowing educational

1 e.g. Denmark, Germany (except for the production of individual copies), Finland and Sweden (if the beneficiary

permanently keeps a copy).

In the EU, the existing licence-based cross-border exchange mechanism is carried out in accordance with a
Memorandum of Understanding between publishers and blind organisations signed in 2010. The European Trusted
Intermediaries Network (ETIN) provides a framework for the cooperation but it has had limited effect so far.

121 hitp:/fwww.daisy.ore/

122 Examples provided by European blind organisations.

123 The pertinence of the problems related to lack of sufficient harmonisation and lack of cross-border effect is clearly
indicated by the recent adoption of the Marrakesh Treaty to improve access to published works for persons who are blind,
visually impaired or otherwise print disabled (June 2013); http:// swww.wino.org
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establishments and teachers to use extracts of e.g. novels, songs or films in the classroom or to
complement teaching Member States’ implementation of the generic exception at EU level
varies considerably in terms of the materials that may be used, the type of educa‘uonal Uses
allowed, or whether licensed solutions are preferred over the use of an exception.””* In
particular, the application to e-learning appears to be limited in certain Member States, where
the exception covers only face-to-face teaching, or is submitted to strict conditions in the
online environment. This becomes also a barrier when exploring blending ways of teaching
and learning, complementing face-to-face with distance. Furthermore, even in face-to-face
learning, if new technologies are exploited as teaching tools, these may 1mply access to
educational materials online (even if the students are face-to-face with the teac

The diversity of the conditions foreseen in national legislations, combined w1th”
cross-border effect of the exception, creates legal uncertainty for educational establ
and practitioners willing to offer cross-border training or e-learning program
who use protected materials for the purpose of illustration under the tem@o;
one Member State may run the risk of infringing copyright in another Meimnbe
they make material available to cross-border students via onlme arnin services and
repositories or distance learning courses. Furthermore, the ms,nfﬁQlent ,"ﬁ{sparency on the
rights and obligations associated with each resource might be “bargiér for the promotion
of sharing practices involving teachers and other 1nd1v1duzf’" 5 h ifferent countries.

ThlS problem is likely to grow with increasing démand fo cross; %order education and online

ymx%g marketis projected by some to grow
fifteen-fold, accountmg for 30% of the whol f%ucaﬁ i, market. 1% 1 egal uncertainty on the
status of educational materials, notably mad¢ available eross-border, is likely to undermine
the ease with which online educatlona? resourcwséoa‘”n%e put together and disseminated.

Further details are presented in Annex H.

3.2.2.3. Private copying " "* 7

levy schemes which arg used to yprovide fair compensation to rights holders. Member States'

r*, gjtrds the choice of products which are subject to levies. The levels of
cross the'BY also differ substantially e.g. in 2010 a blank DVD was subject
):in France € 0.48 in Denmark, € 0. 0139 in Germany. In the same year, a

approaches diverge as

Typlcally, I es are claimed upon either the production or importation of a product,
irrespective” “of whether they have been paid on the territory of another Member State or
whether the product will subsequently be sold to another Member State. Consequently double
payments occur in the majority of such cases. In a similar vein, as the result of case-law of the

124 In some Member States the exception is accompanied by a remuneration system (e.g. BE, FR, DE) whereas in other
Member States (e.g. DK, FI, SE, UK, ES for online use) different types of licensing systems are in place to cover the use of
copyrighted works in the educational context. In certain Member States the legislation does not explicitly refer to
remuneration or compensation mechanisms (e.g. LU, EL, IT except for anthologies, PT, LT, RO, SK).

125 Industry research - IBIS Capital and Edxus Group, hitp://edxusgroup.com/digitalisation-of-education-will-result-in-
fiftleen-fold-growth-for-e-learning-market-over-the-next-decade/
126 International Survey on Private Copying Law and Practice 201- de Thuiskopie/WIPO 2012
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CJEU' levies may no longer be imposed on goods that are acquired for purposes clearly
unrelated to private copying (i.e. by professional users). Nevertheless, most Member States
continue to apply levies indiscriminately to all sales.'” This can also result in undue

payments.

To mitigate double and undue payments resulting from cross-border transactions, as well as
the indiscriminate application of private copying levies, most Member States provide for a
priori exemption or ex post reimbursement schemes. In case of the former, an upfront
exemption is offered to those liable for payment. As far as ex post reimbursement schemes are
concerned, those who paid levies unduly are entitled to seek reimbursement from the entity
which collected a levy. However, not all Member States have such schemes“ir f\place129 and
those that exist are not always sufficiently efficient, often making it burden
complicated for individuals to claim back the unduly paid levies."°

unduly paid levies.

’ .
The recommendations resulting from the mediation on private copying andireprography levies
led by Mr Anténio Vitorino™' also acknowledged the numerous, ‘st iﬁcaﬁ; obstacles to free
movement of goods and services in the internal market thétiéturen }d?fsparate national levy
schemes create. Mr Anténio Vitorino recommended, inte;alia, res%ing this issue either via
shifting the liability of payment to retailers (in sith a ca;’*j@;a drastic simplification of the levy

systems would also be required), or through the esga%k' hmenEst clear and predictable ex ante

exemption schemes. N
R

3.3. Identification of rights ow%grship{igd%ggf‘fgnsmg

Distributors and consumers have claimed:that th%yﬁs insufficient clarity with respect to the

ownership of rights in the EU, ancwi&éghat this.undérmines the ability of the market to deliver.

efficient licensing. , A

. 5 ) .
There are many private databaseswoft works and other subject matter held by producers,
collective management organisations“and institutions such as libraries, which are based to
a greater or lesser extefgf'%%n ‘the use of (more or less) interoperable, internationally agreed

‘identifiers’. Identiﬁe can b ggompared to a reference number embedded in a work, are

127

e
C-A467/08 (Pﬁéﬁﬁan vs SGAE); Case C-521/11 (Amazon.com International Sales and Others v Austro-
ech; iia GesellscHaft zur Wahrmehmung mechanisch-musikalischer Urheberrechte Gesellschaft mbH)

Sot 1 %MS continue to apply levies indiscriminately and provide with a 'mutualisation’ system whereby the level of
tariff is decreased.in-order to take into account those entities which acquire products subject to a levy for purposes clearly
unrelated to p e copying (e.g. Czech Republic, Greece, Poland), International Survey on Private Copying Law and
Practice - de Thuiskopie/WIPO 2012

129 For example Austria, Croatia and Estonia neither envisaged an ex ante exemption nor ex post reimbursement of
transactions involving products sold to persons other that natural persons acquiring products in question for purposes clearly
unrelated for private copying.

13 For example, in Germany manufacturers and importers if products liable for the payments of levies who entered
into contractual relations with the collecting society which perceives the levy are allowed to deduct the amounts payable for
products sold to professional users; however, for entities with no contractual relations with the collecting society, the
reimbursement is only possible upon the presentation of a proof of payment. In a sales-chain in which a number of
intermediaries are involved, it is not unlikely that the product for which a levy was paid will ultimately be sold to a
professional user who he will have no possibility of reimbursement as he will hardly know the identity of the entity who paid
the levy.

131 hitp:/fec.curopa.cufiniernal_market/copyright/docs/levy_reform/130131 _levies-vitoring-recommendations_en.pdf

128
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specific to the sector in which they have been developed,”z, and identify, variously, the work

itself, the owner or the contributor to a work or other subject matter. There are notable
examples of where industry is undertaking actions to improve the integration and
interoperability of such identifiers and databases, as illustrated by Licences for Europe, and
beyond. The Global Repertoire Database'*® should, once operational, provide a single source
of information on the ownership and control of musical works worldwide. ARROW ** aims to
enable the identification of rights holders and rights and to clarify the rights status of a literary
work including whether it is orphan or out of print. FORWARD™® aims to achieve the same
goal for cinematographic works. The print sector has further developed a “Toolkit” for
improving micro-licensing in the context of Licences for Europe. In the audloVJSual sector, on
the other hand, the attachment of interoperable identifiers to TV and film produ jons is not
the norm, and accessible databases and registries are rare. '

The UK Copyright Hub'® is seeking to take identification systems a sﬁep;“
create a linked platform, enabling the identification of rights holde@
automated licensing across different sectors.

Despite the above, it is still the case that commercial users cann
the rights to a given work etc. in a given Member State, and tha
find out how they should seek a hcencc or to what extcn&t ¢

‘by a central EU registry, resulting in
the*ré¢ordation of subsequent rights

transfers. The level of demand for such an approa the practlcal issues relating to the

establishment of such a comprehenswe d ..and;legal issues relevant to the Berne

Convention, have yet to be examined'in detaifz:?

e

In parallel, the question also arises as he rolé: of the public sector in supporting efforts of
industry to establish interoperable - norms forithe identification and remuneration of content,
see, for example, the Linked Content COaIltlogfl 137 which was established to develop building
blocks for the expression ande\munag’,ment of rights and licensing across all content and
media types. It includes. development of a Rights Reference Model (RRM), a
comprehensive data mogdel for a‘%l types of rights in all types of content, whether published by
major industry players or by individual creators.

The demgn and p emeni:a <r0n of such tools should ensure a high standard of protectlon of

132 E.g. the International Standard Recording Code (ISRC) is used to identify recordings, the International Standard
Book Number (ISBN) is used to identify books

hitp:/Awww. globalrepertoiredatabase.com/

http/fwww.arrow-net.eu/

135 hitp:/fec.europa.ew/information_societv/apps/projects/facisheet/index.cfm?project ref=325133

136 hitp://www.copyrighthub.co.uk/

137 www. linkedcontenteoalition.org

133
134
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3.4. Mass digitisation of cultural heritage materials

New technologies are an opportunity for libraries and public memory institutions to
exponentially increase visibility of their collections. “Mass digitisation” is normally used to
refer to efforts by institutions such as libraries, archives, museum and other heritage
institutions to digitise (e.g. scan) the entire content or part of their collections, going beyond
the objective simply of preserving specific items, having rather the objective of preserving
cultural heritage with a view to making it available to the public.*® Estimates as to the
proportion of collections still to be digitised vary. One study suggests that while museums
have digitised some 25% of their collections (with only 3% not to be digitised), libraries and
archives, which have greater proportions of their collections which do not need-o.be digitised
(69% and 36% respectively), have nevertheless digitised only 1% of their collections to date.
Overall it may be the case that some 58% of the collections of cultural heritage institut

awaiting digitisation. '** The scale of the task is enormous, with one stu@f%f imati
 total some €100bn will be necessary over time.'*® In the specific cases ofyfilin herjtage, it is
estimated that 1 million hours of film could be digitised in the holdings of ai,E; jropean Film
Heritage Institutions.'*! The European Association of Film Argﬁhi%mes "

only 1.5% of holdings are digitised. :

Libraries’, archives’, museum' and other heritage institp}yf:é‘” %ollééﬁiﬁns comprise a wide
range of works — from works in the public domain and fvorks out of commerce to the latest
“in commerce” works, including by virtue of fegal deposit requirements. Thus, agreements
need to be found with rights holders for the digitisﬁ% %ng available of in copyright
works. This entails transaction costs for cultggﬁ%ﬁergfj { stitutions: identification costs to
ascertain whether works are in the public dofain_or not;-and search and negotiation costs to
find rights holders and to negotiate ﬁ%meme}% 165 The costs vary substantially from project to
project and from field to field. In the ‘%‘ ¢ of filr and audiovisual works, the transactional
costs are particularly high, due to the co lexity created by the existence of multiple right
holders and the territoriality of righisf% )
lember States solutions have been found to minimise
transaction costs while proteeting the legitimate interests of rights holders." In all sectors the
Orphan Works Directjgv}%m Ihassociated database will lower the costs associated with
unlocatable rights @Qo@ers, an; eliminate the potential “hold up” problem whereby the

E

inability to clear, c»e“i%taxygh prevents the digitisation and making available of an entire
work. In rint sector, the roll-out of the ARROW system is minimising identification costs
: he s % of works: public domain, out-of-commerce, or in commerce. One
s shown the séarch time per book to have decreased from 4 hours to 5 minutes.'*
) will achieve the same outcome for the cinematographic sector.'** The

In some sectors and in so

138 Eeg. @ﬁ%rts by libraries to digitise novels form the early part of the 20th century or whole collections of pictures of

historical value.

139

hitp://ec.eurppa.cu/information_society/activities/digital libraries/doc/recommendation/staffworkingpaper1274fina

Lpdf
140 « Comité des Sages » Report « The New Renaissance »

hitp://ec.europa.ew/information_society/activities/digital libravies/doc/refgroup/final_report cds.pdf

14 DAEFH study: hitp://ec.curopa.cu/avpolicy/docy/librarv/studies/heritage/exec swmmary_en.pdf

142 See examples in Annex G(if)

143 http//www.arrow-net.ew/sites/defanlt/files/Seeking%20New%20Landscapes.pdf

144 The European Association of Film Archives (ACE) estimates that 20% of their holdings are orphan.
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implementation of the 2011 Memorandum of Understanding on Out-of-Commerce Works'*’

is reducing search and negotiation costs by providing a framework for voluntary collective
management backed, where necessary, by extended collective management, presumptions of
representation or equivalent mechanisms: public sector institutions have no longer to seek
out or negotiate with all relevant contributors on an individual basis. Neither can a single
contributor “hold up” the conclusion of negotiations.

However, problems remain with regard to the clearing of rights in cultural heritage content. In
terms of the legal framework, not all Member States have implemented a legislative
framework for licensing based on extended collective management, presumptions of transfer
of rights or similar mechanisms which can back up the implementation of the:Memorandum
.of Understanding in Out-of ~Commerce work. Secondly, these mechanims do<r
Cross- border effect: e.g. the extended effect of a licence is applieable only i

film-by-film basis as well as for agreements with collectlve .,', max
representing authors’ rlghts It does not apply to works \;yhlc 's chts Holders have opted “for

m;sor the digitisation and making
cbwill run between 2014 and 2017.'%

‘i’zxy
3.5. Mechanisms to ensure theﬁrfﬁ udte remuneratlon of authors and performers

a

The EU directives recognise for,authers and;performers a number of exclusive rights and, in
the case of performers whose,,perf ances are fixed in phonograms, remuneration rights. As
regards the rental rights, auihors and"’ ﬁégz%rformers have been explicitly granted an unwaivable
right to equitable remuneratlo here are few provisions at EU level governing the transfer of
rights from authors er pegforme to publishers or producers'*’

Concerns have b¢ e;p ralse Jmistably in the replies to the Green Paper on the online distribution
of audioyiSual ~warks, that authors and performers are not adequately remunerated in
part dlar, bu not soTegﬁ’ as regards on line exploitation. Some stakeholders are of the opinion

‘for;the use of their works and performances have been built over decades on very
different cy;lfural and legal traditions. Mechanisms to try to ensure such adequate
remuneration are often linked to regulation of contracts or even to labour law regulation.
Some Member States have introduced a legal requirement for the final distributor to
remunerate authors/performers for the exploitation of their works. The role played by

145 . . C e . .
Memorandum of Understanding on Key Principles on the Digitization and Making Available of Out-of-Commerce

Works

146 htip:ifec.europa.eu/information_sociefv/apps/projects/factsheet/index.cfin?project ref=620591

147 See e.g. Directive 2006/115/EC, Article 2(4)-(7) (the “Rental and Lending Directive”). Also Directive
2006/116/EC (the “Term Directive™) as amended by Directive 2011/77/EU makes provision to enable performers to
terminate contracts on transfer and assignments in the event that the producer does not exploit the phonogram in question.
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collective management societies and by collective bargaining agreements also varies among
the Member States. All in all, there are substantial differences in regulatory approaches across
the EU and substantial differences across sectors of creative industry. These different
approaches are likely to become more evident as multi-territorial exploitation by on-line
service providers becomes more frequent.

Further details are presented in Annex M.

3.6. Enforcement

The shift to digital technologies has allowed creators and other economic actors in the value
chain to find new ways to market their products but has at the same time opened-the door to
new forms of infringements, in particular commercial-scale 1nfrmcements “air ing at
generating profit. Concerns have been ralsed as to whether some of the ggisio'

balancefort he enforcement of copyright in the digital age. On the onp’f";'” l}gnd 7 tHe current
measures seem to be insufficient to deal with the new challenges brj%p’”v_ﬁ by tgg;d%ssemlnatlon
ntext; on the other

of digital content on the internet in particular in an online cross-border:

copyright reform."

3.6.1.  Rules on gathering of evidence and ident#? ; it
adapted to the digital environment ﬁ‘f‘%

ST

Articles 6, 7 (gathering and preserving ev1dence»?ﬁ”’“%8 rlght of information) of IPRED offer
tools to right holders to access information, evidencé etc. in order to effectively protect their
IPRs in civil court procedures. However;: ese%yo Is are not always adapted to deal with
infringements of copyright occurmg%n the imfeétnet, in particular to identify or keep evidence
of infringements in case of ice§ whlcﬁj propose tools allowing the dissemination of
infringing content and Wthh %;og t out of these activities.

First, problems stem from fact that these provisions have been implemented differently
“which fz%st leads to different levels of enforcement of copyright and
1t to . zf’i)ply cross-border measures, in particular the cross-border
; Hﬁéergences relate for example to the condition imposed to use the
tain particular whether it is possible to use this tool as a preliminary
1 ontext of an already existing proceeding, or the use of a “commercial
etia to be able to access this tool (see Annex N for further details). Because of the
i é;e transposition of Articles 6 and 7 of IPRED into national law by Member
rpcould be faced with a measure requested by a foreign court which is not known
in its own sfgte, and could then be reluctant to execute it. In the IP field, some national courts
have already refused to execute a measure aiming at preserving evidence requested by a court
from another Member State. The finding of the Consultation on the civil enforcement of IPR
is that only very few repondants indicated that they had obtained a court order decision to
request an intermediary established in another Member State to provide information on the

identity of the infringer.

148 Communication from the Commission on content in the Digital Single Market, COM (2012) 789.
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Second, further difficulties arise when these tools are used in the online environment. The fact
that almost all responses to the Consultation on the civil enforcement of IPR concerning
problems of identification of infringers related to infringements occurring on the internet
highlights this.'*® The main problem in this area relates to the articulation between the rules
on the identification of infringers and the protection of personal data/ privacy (half of those
who reported in that Consultation that they were denied access to information reported that
the refusal was based on personal data protection and privacy). IfIPRED stipulates, in recitals
(2) and (15) as well as in Article 8(3)(e), that its provisions are without prejudice to the
protection of personal data, neither IPRED, nor other pieces of EU legislation contain specific
provisions on the retention and dlsclosure of personal data to copyright
purposes of IPR civil enforcement.*® (see Annex N for further details). It ‘.
particular in the Consultation on the civil enforcement of IPR, that the articulation:b
the different rules is often not provided in the Member States legislations wiich is likefy to

affect the effectiveness of measures implementing Articles 6, 7 and 8 while 9‘:’ He, sarfie time
of the rules

raising concerns in terms of protection of personal data. Problems of effecflvanes§

are linked to the period of retention of data, the possibility for mteg’?éﬁﬁ vicesproviders (and
their willingness) to legally disclose alleged infringer’s identitie$»or the agguracy of the data
disclosed. The problem is particularly salient for infringers operatl nonymously, changing
[P addresses rapidly and channelling the revenues they ge %&th %échwty through empty
shell companies. At the same times, cases of ovgrzealous enforc mént of copyright allowed
by the use of the tools provided for by IPRED were repo e,’i nnex N for further details).

mjunctzons tend to be meﬁ‘ectzve
Fonment

3.6.2.  Rules on provisional measures and def it
agamst copyright znﬁzngements in th@ on-line e;j,

of copyright on the internet. Enforgfemeﬁ f cbpyrlght can in the first place be directed
towards the actual perpetrator of, the mfrmgemént himself, but this is often difficult given the
ublqultous nature of mfrmgemeﬁts on”the internet and the possibility for infringers to operate

t. For cases where direct action against the perpetrator
_le or very difficult, involving mtermedxarles can be a solutlon

& *rﬁles appear to be ineffective to deal with infringements of
i temet which is {)amculary problematic in cases of commercial-scale
€ to revenues.'

% seems to stem from the fact that there is no harmonised understanding of the
1 g%l;medlarxes covered, of the types of injunctions that be ordered against
intermediaries, in what circumstances they may be issued, under which conditions and within

&

149 Of 136 responses received on problems relating to the identification of infringers, only around 3% did not relate to
infringements on the internet. See htip://ec.curopa.ew/internal_market/consultations/2012/intellectual-property-rights en.hum

This situation was reflected in the consultation on the civil enforcement of IPR: 68% of 146 respondents declared
having faced problems in the identification of (alleged) infringers of their [PR. However, the consultation does not allow
saying whether these problems were all related to data protection or had other reasons.

The Consultation on the civil enforcement of IPR seems to reflect this: Very few stakeholders took a stand on the
issue of injunctions imposed on intermediaries (28 respondents stated clearly that they obtained a preliminary injunction and
25 indicated that they obtained a permanent injunction). Other respondents indicated that preliminary injunctions were not
granted due to an exemption of the intermediary from liability, difficulties in proving the intermediary's knowledge or
involvement in the infringing activity or lack of sufficient merit of the claim.
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which delays. There is in particular a need to clarify how to articulate the possibility to
impose injunctions on intermediaries given the prohibition for Member States to impose a
general monitoring obligation on internet service providers which is also part of the EU
acquis.' The lack of clarity concerning the extent to which intermediaires can be involved
does not only affect the effectiveness of the protection of IPR but is also likely to raise
concerns in terms of protection of fundamental rights, for example the freedom to conduct a
business or the freedom of expression (see Annex N for further details).

There is therefore a need on the one hand to clarify the extent to which intermediaries can be
involved to help putting an end to copyright infringements on the internet, whi e on the other
- hand ensuring that other EU legal provisions including fundamental rights ar
account.

3.6.3.  Insufficient relief to copyright holders for infringements to their righ

Compensation to the right holder for the prejudice suffered as a result o;f iffr f’f‘§ments of
copyrlght is generally low and has little deterrent impact. More partlcularly gn the internet, it
is difficult to prove the exact scope of the infringing use and thegefo exthedctual damages
that have occurred nght holders claim that in many instances damages r¢”set at levels that

|

l"\

expenses).">® This problem has also been acknowledged gy"" s6 ;)
recogmsed the difficulty for judges to assesgzthe level of da
increasing the use of experts to improve the level of:indemutificat
details). 7

Also, in spite of Article 14 of Dlrectlve 200%/4}%3C mj;ff ctice, copyright holders are rarely
reimbursed all legal costs and othetfiexpensesithey~incur to protect their copyright through
litigation. This, together with the low:l vels Qf dﬁémages awarded, may inhibit copyright
holders’ possibilities and readiness, fo “insti ?gceedmgs even in cases of infringements
with a commercial purpose mvolv1 % sign{iy ant levels of profits for the infringer. As the
Consultation on the civil en ment of PR showed right holders might refrain from
litigation if they held the cou p di

compensated.'>* #

=y

3.7.

continue to g.t«:a t multi- temtorlal licences for e-books, whlle some e-books retallers are likely
to continue-into the longer term to fragment the market for commercial reasons unrelated to
copyright. In the music sector, the explosion of legal services means that consumers in all EU
Member States have access to a wide range of services at national level. Restrictions by
platforms and/or rights holders may limit cross-border access, but cross-border portability of

152 Atticle 15 of Directive 2000/31/EC.

153 For example, during the IPRED Consultation, Austrian association 'Film and Music' indicated that damage claims
are rarely deterrent in cases of structurally infringing sites since the profits are very substantial and the abilities to hide assets
due to the aforementioned problem of being able to do business anonymously.

134 51% of the respondents have indicated that they would refrain from litigation because of such reasons.
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services — already a reality on major platforms - is likely to become the norm in the short-
term. The availability of audiovisual content is likely to vary depending on the originating
producer and distributor. Broadcasters which control the rights in their programming are
likely to continue to make their productions available cross-border, while ad-supported
programming and premium content (sports, films) are likely to continue to be restricted on a
territorial basis in the long term. Cinematographic works that are part-funded by national
distributors are likely to continue to be distributed on the basis of exclusive territorial
licensing and, to that extent, consumers demand for cross-border services would continue to

be unmet.
If no changes were made to the EU legal framework, over the medium to longférm, absolute

industry concerned.

The rapid growth of online services in all sectors in recent years strong \;
many cases rlghts holders and dlstrlbutors/lntermedlarles would con ‘ses

15 eef“‘f”?éin'g models. Nevertheless, in
ad right holders alike would run risks

Some services are likely to continue t detfél,op wihitch, if not a priori commercial in character,
nevertheless have the potential to ecs pet %?th normal commercial channels. This includes
services offered by public serwce xgstltutlons such as libraries and universities (e.g. e-
lending, e-learning) or develo p individual users (e.g. UGC). As shown in Licences for
Europe rights holders are,.i rovmg the availability, scope and ease-of-use of licences for
such uses. Aoreements,b’/’étwe mrights holders and users will continue to have the advantage
of enabling Cross- bordeﬁ use e.g/ in several Member States educational use is agreed upon by

| § ﬁgegiemes enabling educational establishments to provide cross-
e same time, many users argued during Licences for Europe that such
ficient to address current problems. Without EU intervention content
under exceptions will not be available cross-border. For instance,
Yestablishments making materials available under an exception on a cross-border
ontinue to run the risk of infringing copyright in Member States other than the
Member State’in which they are established. They would only be able to use digital materials
across bord’ers for teaching purposes when this use would have been negotiated with right

holders under a specific licence agreement.

In the absence of EU intervention, the lack of harmonisation could be exacerbated, as
Member States are likely to continue to review national copyright legislation at different
speeds and in different ways. This could lead to over-restrictive interpretations in some
Member States, and insufficient protection for rights holders in other Member States. For
example, as regards persons with disabilities, intermediaries (libraries, blind organisations)
will continue to face high transaction deriving from the application of divergent national rules
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and from the lack of cross-border exchange and access to works by consumers (persons with
disabilities) will continue to be limited. With regard to private copying, the discrepancies
between the levy systems applicable in different Member States will continue to lead to
double payments by consumers (payment on devices etc. as well as payment for licensed
services), high transaction costs for all business involved, and disincentives to the
development of innovative licensed services. The lack of clarity surrounding legal issues
related to text and data mining would continue to result in legal uncertainty and transaction
costs for researchers, unless the relevant stakeholders agree on solutions facilitating the use of
text and data mining techniques. So far the debate has been polarised and no consensus has

been reached.

Given the high stakes involved, the market is likely to continue to develop system
the better identification of content online, for licensing and remuneration, purposg S./
Linked Content Coalition is aiming at forming a consortium of stardards, bodies and
registries. The bodies that have invested heavily in the Global Repertoire D ia bas’é;:;' date are
likely to pursue the initiative in order to recoup their investments. Standard r&dfllsatlons are
likely to increase their co speranon with a view to improving intere pera :thty (4s has recently
been the case with ISAN'*® and EIDR)."*® Nevertheless some ghstacles agfﬁ ikely to remain.
TV and film producers are proving slow to adopt mteroperabl%:den ers, “and in Licences for
Europe gave little indication that they are ready to commrjf o as‘a general rule. The UK
Government and UK industry have put signifigant res“urces xr?to the development of the
Copyright Hub, but no other Member States have m‘d'ca ’%h?gtﬁ;fﬁey are ready to match such
efforts. s

With regard to the definition of rlghts the ne %‘}d%to lear &v WO rights in order to provide online
content services (the right of commamcatlon-; ';pubhc and the reproduction right) will
continue to affect transaction costs in thej;? tanos;,,;v en these rights are in different hands.

If problems with regard to remune%atlon ofzauthors and performers are established, it is
unlikely that the situation for author_§ and »performers will change in any significant way
without EU intervention. Mem%ef States are not likely to deviate from the regulatory
approach they have taken, to-date, d“producers, publishers, authors and performers are not
likely to re-negotiate ¢ i nerally. Even if there are changes in the Member States, the
practices will continue to diverge. As a result, with the increased multi-territorial exploitation
of works performers-will‘be.remunerated differently for the exact same use of the exact same

performanges iny 16, different Member States.

enforcement, should no action be taken there is a risk that the deficiencies in
“might discourage creative artists and authors from producing content while

ould be encouraged to develop commercially in many cases because of the low
facing effective enforcement. In the case of damages, if there is no policy
interventions” the costs of investigating, taking legal action against, and rectifying an
infringement will continue to not be compensated in full, placing the copyright holder at a
disadvantage and neither serving as a deterrent nor compensating the right holder's actual
losses (and legal expenses). What is more, inefficiencies and unclear relationships between
copyright and fundamental rights (protection of consumers' personal data, right to information

le

155 International Standard Audiovisual Number, an ISO unique identifier for audiovisual works and versions
158 EIDR - Entertainment Identifier Registry - is a universal unique identifier system for film and

television assets
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and right of expression of citizens) could, over time, undermine their trust in the legal system
and, in particular, the respect of copyright.

3.8. Does the EU have the right to act?

3.8.1.  Legal basis

The EU's right to take action follows from Article 114 of the TFEU, which confers on the EU
the power to adopt measures for the establishment and functioning of the internal market and
from Articles 53 and 62 of the TFEU which constitute the specific internal market legal basis
for services. A wide range of EU instruments in the area of copyright have already been
adopted pursuant to these legal bases. With regard to Option 4, the EU’s rlgh action also
follows from Article 118 of the TFEU, which confers on the EU the power-to, estabhsh
measures for the creation of European intellectual property rights that i
protection throughout the Union. 2

Further, copyright and related rights are protected as property hts u er the Charter of
Fundamental Rights of the European Union, and are largely@fgggg;omé ;;zi"”under secondary EU
legislation.'”” Addressing the fragmentation of rules would facil It%te the free movement of all
those services which exploit copyright protected%:onten i ludm:g those services which rely
upon the existence of exceptions g

Finally, Article 167(4) TFEU prov1des that th;RU sh tfake cultural aspects into account in
its action under other provisions ofythe Tz:eag' Sy partlcular in order to respect and to
promote the diversity of its cultures. AlL,prop9§ /d OJg)‘ElOI’lS take into account the implications
of EU action for cultural diversity. F

3.8.2.  Subsidiarity and proportzoﬁ%lzty

In order for a possible EU act}@ﬁi’t .
subsidiarity and proportlonahty se é at in Article 5(3) and (4) of the EU Treaty. The
subsidiarity principle yéquires,the assessment of two aspects, the necessity and the added

value of the European iction.

fes have vast leeway on the implementation of exceptions, and they have

n different approaches (scope, beneficiaries, acts, works covered etc.) in line
with Reir cultural and legal traditions. In the absence of an EU initiative, different
national approaches will continue and there will be insufficient harmonisation to
enable the proper functioning of the internal market e.g. the lack of harmonisation of
the exception for education hampers the dissemination of materials cross-border in
transnational educational projects.

° Where there is a demonstrated need to update or extend the scope of certain
exceptions, this would not be possible without intervention of the European Union.

157 See e.g. Directives referred to above.
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e National legislation currently does not allow for access to works and other subject
matter made available under an exception or limitation beyond national borders.

With regard to restrictive clauses in licence agreements between service providers and rights
holders, abusive conduct is dealt with on a case by case basis but Member States have not
intervened or adopted relevant legislation, nor would national action guarantee a level playing
field across Member States.

As regards the added value of European intervention, the objectives of the proposed action
are better achieved by action on the part of the Union. EU intervention has the inherent
advantage of being able to assure cross-border access to protected content;, for example
ensuring equal conditions for the adequate remuneration of authors and perfofmers:.in cases of
multi-territorial exploitation

As regards the enforcement of copyright, the legal framework has alrea d
regulated at EU level in particular with Directive 2004/48 and Amclf%

Directive. These rules have applied broadly subsidiarity in the Dig 1
leaving large discretion for Member States, in particular on rules cgnce
of mtermedlarles to 1dent1fy 1nfrmgers or to put an end to mﬁ:m

rdi mis p qulred at EU level to
to ens;%,re a more efficient but also
kS s3:-boyder infringements.

=and the form of EU action shall not

exceed what is necessary to achieve the objpctlveg, of th 1¢’ Treaty. The proportionality of the

different policy options considered® Has beerz4s: ‘séé%%éd and the result of this assessment is

described in the relevant part of this 1mp§’§%assess fit.

A B

4, OBJECTIVES

The general objectives of mférventm would be, enabling the full potential of digital
technology to be explone,gg;b all players in the value chain, while maintaining long-term

Operationally; the intervention should aim at increasing cross-border access to legal offers in
the digital environment and lowering the transaction costs for the use of content in the online
environment. It should tackle the problems that have been identified as obstacles to copyright
enforcement, in particular for infringements committed with a commercial purpose. The rights
that are recognised, with the appropriate boundaries, should be meaningful in the online
environment, and the tools to enforce those rights should be available. At the same time the
framework should guarantee the protection of fundamental rights, namely the right to
property, the protection of personal data, the right to privacy and to information as well as the
freedom of expression of all citizens.
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The objectives are summarised in Figure 4 below.

Figure 4: Objectives

= Create a Single Enable the full potential of Maintain long-term
5 Market for digital digital technology to be incentives to create new
5 content exploited content
© l |
o A:d V‘
= Enhance free Enhance access to Encourage innovative Ensure an gff:ecﬁve and
8 movement of services knowledge in the and sustainable balanced enforcement of
c% and consumer choice digital environment business models i =N
A4
=
.5 Enhance cross-border . .
=] access fo legal offers in Lower the transach?n cost§ for use of content in the
g the digital environment online environment
Q
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The following sections reflect current discussions and need to be updated in
light of the responses to the public consultation

5. PoLiCY OPTIONS [TO BE FINALISED IN LIGHT OF RESPONSES TO THE PUBLIC
' CONSULTATION]

It should be stressed that the options presented in this section are not mutually exclusive.
Depending on the subject, a combination of solutions presented under Options.2, 3a and 3b
can be envisaged, )

Should there be no noteworthy improvement over the mid-term, Optzoq
replaced or complemented with measures described under Options 3 and/or

5.1 Option 1 - Status quo

services.

5.2 Summary of impacts of Option 1 ﬁw‘%

The impacts of Option 1 are described in s%gﬁ -
("How would the problem evolve, withog?% U action?”).

players, in line with th%curre o egal framework, coupled with support for market initiatives.
Guidance fo Ma?%beﬁ?’ %%;es could be achieved through a Communication or

—’;@&4@9

interpretation of the exceptions’® should be balanced against the need to ensure that the
interpretation of the conditions of exceptions enables the effectiveness of the exception, and

its purpose to be observed."’

Moreover this option would provide active support to Member States and stakeholders,
building upon initiatives and investments to date in order to deliver short-term and practical

158 C-5/08, Infopaq International, C-145/10, Painer, C-403/08 and C-429/08, Football Association Premier League
and others
159 C-145/10, Painer
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benefits. It would also foresee market monitoring where market developments need in the first
instance further observation and analysis before determining the most appropriate next steps.

5.3.1.  Territoriality and absolute territorial restrictions in licensing agreements

With regard to territoriality, this option would entail issuing a Communication or
Recommendation on the interplay between copyright, territorial exclusivity and the freedom
to provide and receive services in the Internal Market, as developed in the case law of the
CJEU. Such an instrument could also contain main principles with regard to the localisation
of the copyright relevant act in cross- -border situations (elaborating e.g. on the "targeting”
approach).

5.3.2.  Rights in online transmissions

In addition to monitoring the effect that the implementation of the G llecz‘zv “Rights
Management (CRM) Directive has on the aggregation of rights, the ECommiissi
monitor market developments via a dialogue with stakeholders and Ajf%m
regards the aggregation (or not) of the reproduction right and the J¢
the public/ making available. It would also undertake market. )
development of services allowing for the sharing of files and !gylzsty and technologies
allowing for a second hand digital market. It would also monitor %g’fexzstence (or not) of
obstacles to hyperlinking and browsing. Finally, the E;)mmz i0
Jjudgements and provide guidance on the currenf%egal ﬁa eworﬁ as regards the principle of
exhaustion in digital transmissions and how copyrzg&é, elatesito’linking and browsing.

5.3.3.  Registration, rights ownership and lzg,eksgng ' Sy

The Commission would promote did Suppo %ﬁsﬁi initiatives aimed at streamlining
licensing and developing metadata ancgs’aa zghts models to enable creators to identify their
works, for example by issuing calls:for te der l'%g' develop tools and technology to support
implementation of Web Content Decfgraz‘zon "WCDs). In addition, the Commission could set
up a dialogue with Member Stat@s ancéstakeholders to develop national copyright hubs which
could simplify the identifi cation' a dm anagement of rights, and support prOJects to ensure
interoperability between thémrsand deszgn or support initiatives to integrate “orphan works”
and public domain regigtry services and databases with WCDs and the evolving Hub network.

5.34. Adequate Femi
on; the Commission would establish a dialogue with stakeholders and Member
in praggice the different national approaches to the transfer of rights and the
1€ w of authors and performers, including collective bargaining agreements,
contractug arrangements (including contractual clauses) and transfer of rights mechanisms
as well as'muanagement by collecting societies. Such a dialogue would serve as a platform to
assess the pelative merits and limitations of different approaches, and to enable the
dissemination of best practice across EU Member States.

o

7 of authors and performers

5.3.5.  Exceptions and other mechanisms to facilitate use

° Libraries and archives: The Commission would provide guidance on the scope of the
exception for preservation (applies to all works, including those born-digital, to all
kind of public cultural heritage institutions including those with film and audiovisual
holdings and includes format-shifting); set up a stakeholder dialogue to promote best

160 For example, by using the information exchange mechanism established by the CRM Directive.
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practice in the provision of remote access for purposes of research and private study,
building on the approach in the STM sector, and promote contractual arrangements
between rights holders and libraries at national level for e-lending. In addition, the
Commission would support the maximum implementation of the MoU on out of
commerce works and would facilitate the adoption of further MoUs, including for the
making available of audiovisual and audio works in the archives of public service
broadcasters and libraries.

Education: The Commission would clarify that the exception for illustration for
teaching applies fo e-learning activities undertaken by defined. beneficiaries
(recognized establishments as well as enrolled students), including blewided forms of
teaching and learning (mixing face-to-face and distance) and therefore
of reproduction and communication to the public/making available ov
networks which are exclusively accessible to the beneficiaries ofithé-e:

issue guidance as to the extent to which works and other subject’% j

in line with the three-step test.

TDM: The Commission would provide guidelines to Mem; es. ID clarzﬁ/ to what
extent text and data mining activities/techniques are c:m‘)ed d (af'%mz) by copyright
and to what extent they fall under the scope ofithee research exceptions
(InfoSoc and Database Directives). T he&,Commz; ion wozdd encourage the maximum
implementation by Member States of “The, existiy lzmn‘atzon for mon-commercial
scientific research while ensuring their &6 glzai%éwwzz‘h the three-step test. The
difficulty to draw a dividing line bez‘ween co z:gzal and non-commercial research
would have to be taken into :

Disabilities: The Commissiogywould provide guidance to Member States fo
‘a order exchange of accessible format copies

encourage, for all disabilities, ‘the: ‘oséi

by recommending models ﬁ%mec misms of cooperation and transparency measures
to facilitate it. The guidance, would also encourage Member States fo reduce the
restrictions in the *i ?%m %gtatzon of the existing exception while ensuring

compliance wzth 1 thesthree-step Test.

Private copy nd reprof"raphy The Commzsszon would provzde guzdance to Member

dline services (including cloud-based services) should be taken into account in the

ulation of fair compensation.

7€: Licenses for Europe showed the difficulties to agree on a problem definition
and the polarisation of views on this issue. In view of this, the Commission would
clarify the type of acts that are covered under the current optional exceptions for
quotation, parody and incidental inclusion (e.g. music playing in the background of a
consumer video) and encourage the maximum implementation of these exceptions by
Member States. In addition, the Commission would provide support to industry
initiatives which aim to develop metadata and rights expressions models which
enable creators of UGC to identify their works.
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5.3.6.  Enforcement

To address the lack of efficiency of measures allowing to identify infringers and to put an end
to the infringements while at the same time ensuring that fundamental rights are taken into
account, measures could be brought forward to involve intermediaries on a voluntary basis,
with an emphasis for cases where the infringed content is used for a commercial purpose.
The aim of better tackling infringements committed with a commercial purpose and focusing
the enforcement towards actors which take monetary advantage of infringing copyright is to
reinforce the efficiency of the tools used to combat copyright infringements while avoiding
potentially overzealous enforcement when this is not the case. This could, for example, be
done via a Memorandum of Understanding and/or guidance to clarify>the role of
intermediaries in the IP infrastructure, in order to better identify infringers:
infringements when they are committed with a commercial purpose.

4
At the same time, clarification of the safeguards in terms of freedom of expre

private life and data protection for private users could be provided. Suchclarific

also recall the applicability of national legislation transposing @;g%gve 5H6/EC to the

processing of personal data by intermediaries in the IP inﬁ*geg%zctu? 2> Compliance with
aforesaid national legislation will be monitored by the competent national supervisory

5

authorities pursuant to Article 28 of Directive 95/46/EC. faw

=

dance “¢ould be provided to courts

b

f cross-border corrective

To address the problem of low and 'erratic’ dammges,
on how to calculate damages. Regarding the
measures/damages, guidance addressed to Me@mb%gi,
calculation of damages which takes into %é%unt ada
triggered by the cross-border nature,gf the nfi;zgé;fge

Member States would be encouraged {@ h.set up, dedicated copyright chambers in national
courts. Judges from these courts Shgﬂlﬁ th i.be integrated into the network of IPR judges at
the EU Observatory on inﬁingen;erft slof IPRs | the Observatory").

With regard io the enforcemento &gﬁz‘mght across borders within the Union, Member States
could be provided with guz@g%ce on\’dﬁ%‘ergences in provisional measures to preserve relevant
evidence of an infringe “copyright that has taken place in another Member State and

-
possibilities on how to

weni of

duce them.
‘“of Option 2 [to be finalised in light of the replies to the public

% der ngmn 2 would be achievable in the much shorter term than the actions
discusse irt@gjvtions 3a, 3b and 4. They would contribute in the short-term to maximising the
effect of thi excurpent legal framework, notably as to the application of CJEU judgments in the
matters of Z‘%}?'ztoriality, rights in the online environment and on the maximum scope of the
exceptions dnd limitations to copyright. They would also contribute to the development of
market solutions for the use of content online which could be achieved in a shorter term.

However, they may sometimes not be sufficient to address certain issues discussed in this IA.

The specific impacts of Option 2 for each subject matter are described below:
5.4.1.  Territoriality and absolute territorial restrictions in licensing agreements

Guidance on the extent to which the cross-border provision of copyright-protected content
can — or cannot - be prohibited in contracts between rights holders and distributors/service
providers would contribute to legal certainty and could increase the cross-border availability
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of protected content to some extent. On the other hand the likelihood and extent to which right
holders would voluntarily follow the Commission’s guidance in a non-binding instrument is
difficult to assess, and the non-binding nature of the instrument could limit its effectiveness.

This option may not be sufficient to align industry practices in all sectors and complete the
internal market for digital content. The impacts on consumers will depend on the extent fo
which right holders and distributors follow the non-binding instrument voluntarily. If the
Commission's guidelines were to be applied only partially, consumers would continue to face
restrictions on access to some content services.

Under this option, rights holders and distributors would still be able to apply territorial
exclusivity and price-discrimination along national borders. Cross-border compétition would
only increase to the extent that right holders and incumbent distributors voluntarily follow the

non-binding instrument.

5.4.2.  Rights in online transmissions

Under this option the Commission would take a prudent approacgéa ervmgf irst how the
market will develop, and how the CJEU will rule on a number of:iSsues before taking action.

intermediaries and rights
: 7 .b,vutzon of creative content online
will depend, in the medium-term, on accurate ide J‘icatzon of such content in order fo
decrease transactzon costs (zdenz‘gf catzon searcﬁ and neg tiation costs) and thus to facilitate

creators to identify their worksii
works and other subject matt’é”f asy ,;gf as dzalogue with Member States and stakeholders to

develop national copyrightifinbs would be important elements in building long-term benefits
Jfor the entire value chaij

mechanis; s such as unwazvable rzghts, collective bargaining or collective management. It
could also~ the collection and discussion of economic data and information relating-to
contracts in different creative sectors. However, it is not clear, if there were a general need to
.act, whether it would be sufficient to provide a solution. Given the existing differences
between Member States’ legal traditions in the area of contract law (and copyright law) it is
doubtful that the approaches would converge to ensure a level playing field throughout the
EU.

5.4.5.  Exceptions and other mechanisms to facilitate use

Guidance to stakeholders and to Member States on the maximum scope allowable under the
current exceptions would clarify in the short-term the scope of the above exceptions at EU
level (uses covered, beneficiaries) and their concrete application in the digital environment.

56



Draft to be finalised in light of responses to the public consultation

This guidance would be useful for all stakeholders, in particular in those Member States
where the legislation is not clear, where these exceptions have not been introduced at all, or
Where their maximum scope has not been used. In the following cases such guidance should
serve to ease, in the short-term, disputes as to the applicable framework for stakeholders
seeking to make available works and other subject-matter, thus decreasing transaction costs:
(i) the preservation of library collections in digital format; (ii) the application of the
education exception for e-learning activities; (iii) application of the exceptions for quotation,
parody and incidental inclusion; and (iv) the application of the research exception to text and
data mining. It also is likely to be particularly helpful for Member States who are already
engaged in a review of their national legislation. On the other hand, over the'medium term,
differences between Member States in the treatment of exceptions in detail aré ll7cei;g fo persist
and exceptions will not have a cross-border effect. To the extent that Commission gu gance is
not actually reflected in national laws, Option 2 would be insufficient joZe mznaz‘e Tegal
uncertainty. For instance, even if common guidelines for the cross-b ra’e‘r‘

accessible format copies could have some positive impact on the znterna% miarke,

are likely to be insufficient to achieve uniformity across national ﬁgyr )
Guidance from the Commission laying down minimum criteria that, anig;%xemptzon and ex

post reimbursement schemes could also yield some posztzyﬁ fecfs the field of private
copying and reprography. If followed by all Member Sf&tes 1] 6‘# schemes in place, it
could lead to a reduction of instances of double pﬁyment&% herebﬁ copies made by consumers
on their devices in the context of on-demand servzces are tons idered to be remunerated via
licence and they are not taken info account in the caley lation of levies. In a similar vein, the
common principles that the guidance on the fum:'nomng oflevy schemes would contain, could
alleviate the cross-border challengegithat currenthie disparate, national levy schemes create.
By recommendmg making levies visible on mvoiges, the guidelines could also increase
consumers' awareness, contributing (o’t ansp‘ rency and legitimacy of the levy schemes.
If, by contrast, the Commission’s gugdance was' not followed or was followed by only some
Member States, this could prgvoke® further disparities of national laws, adding to the

complexity of the situation. +

It is expected that targez‘ed’” holder dialogue and support for market initiatives will reap
benefits over the short "medzum and longer term, by building on investments and know-how
already existing, a@d > [gﬂp ig cooperative, pragmatic solutions. The success of market
znzz‘zatzves to daty fzndzc es 1) az‘ practzcal benef ts are szely to arise in the near z‘erm in

and remote-ag ’gss to library collections, as well as supporting the implementation of the MoU
on Out-of-Commerce Works. ,

The development of national solutions, under an EU “model” approach and exchange of best
practice, is expected to continue to be the most beneficial in the short-, medium- and longer
term in terms of enabling distributors and right holders to achieve projects in practice, which
provide citizens with access to their cultural heritage. Member States are in many instances
best-placed to facilitate agreement between the stakeholders within a known and familiar
environment, including determining national priovities in terms of funding and scope of
collections, as well as the conditions for such projects.
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In the case of the audio and audiovisual sectors, the evidence from Licences for Europe
suggests that there is a great deal of willingness to seek collaborative solutions to the
digitisation and making available of audio and audiovisual collections. However, in order to
reduce the costs of wide-scale digitisation efforts sufficiently (taking into account the
constraints of public funding), flanking measures promoting the adoption of audiovisual
identifiers and the interoperability of databases will be needed

5.4.6.  Enforcement

The impacts of this option depend very much on the extent to which intermediaries, courts and
Member States react to the guidance provided by the European Commission.

with regard to the protection of copyright against infringements with a cq, &}nme};clal pur’pose
To the extent that advertzsers and | payment service provzders were 1o zncrga ¢ the zgejj‘orts to

Moreover, further clarification of the interaction between copyright and Findamental rights
would help safeguard the fundamental rights of customers,a tzz?é.,,\‘ sin the enforcement of
copyright and avoid unnecessary legal dzsputes and costs g

egal actions. Moreover, the use of
limitations fo fundamental rights as

example the rights of the data ;gub]e fo in b}rmatzon (Section 1V of Dzrectzve 95/46) and of
access to data (Section V of Dzrﬁ? 95/46).

¥s in national courts would result in greater specialisation and
vzs would help addresszng all three problems related to enforcement:

’ ]udges should be able to decide on preliminary measures faster and cases
&d within a shorter period of time.

161 . . .

Memorandum of Understanding on sale of counterfeit goods over the internet; see for context:
hitp:/fec.europa.eu/internal_market/iprenforcement/stakeholders/index_en.htm#maincontentSec2; and for the text of the
MoU: htip:/ec.europa.ew/internal_market/iprenforcement/docs/memorandum 04052011 en.pdf
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55 Option 3 - Legislative intervention [to be finalised in light of responses to the public
consultation]

Option 3 would imply achieving in the medium-term (5-10 years) a much deeper level of
harmonisation than is currently the case, clarify the framework for some new uses and
services, and achieve a more systematic cross-border effect. It would be ambitious, requiring
the co-legislators to agree on a greater level of detail on e.g. exceptions and limitations, and
on a level of convergence of copyright laws that has not been proposed by the Commission to
date. The changes envisaged under this option could be achieved mainly through the
available legal instruments, most likely a Directive which would affect seyeral existing
Directives (including the InfoSoc Directive, Directive on the legal protection’o, “Databases,
Directive on Rental and lending rights). *

5.5.1. Territoriality and absolute territorial restrictions in licensing agrge{e%%}

territoriality and absolute territorial restrictions.

° Sub~0pti0n a

sets out which absolute territorial restrictions in copyrz 7t lzcen; contracts (or in contracts
on the transfer or the assignment of rights) maybe null’ f\nd voidibecause of its effect on the
Jfiree movement of services. As in competition law, afzcém lingwit ﬁj!the rationale of the CJE U’s
ruling in the Premier League Cases, a dzstmcz‘zg% n between active and passive sales'® would
be made in that instrument, in the sense that gnly*absolu ef"terrztorzal restrictions (prohibiting
not only active but also passive Sales) w oula declared null and void. Accordingly,
distributors could in principle no longe be 1 prey ¢nted contractually from responding to
unsolicited requests of customers res ding's oth Member States than those for which they
acquired a licence. Territorial restr;ctzons'” gﬁf hibiting distributors from actively targeting
customers who reside outszde ,term‘ory for which they acquired a licence would, however,

still be possible.

in exceptional cases, be:%ustzf ied|when the right holder is able to prove that they are the only

way to achieve an rigte remuneration. The remuneration of right holders would
normally be.cons 'erea’ appropriate when zt reﬂects the economzc value of the exploitation of
the wori

numbe

162

interprets “active” and “passive” sales as follows:

- “Active” sales mean actively approaching individual customers by for instance direct mail, including the sending of
unsolicited e-mails, or visits; or actively approaching a specific customer group or customers in a specific territory through
advertisement in media, on the internet or other promotions specifically targeted at that customer group or targeted at
customers in that territory. Advertisement or promotion that is only attractive for the buyer if it (also) reaches a specific
group of customers or customers in a specific territory, is considered active selling to that customer group or customers in
that territory.

- “Passive” sales mean responding to unsolicited requests from individual customers including delivery of goods or services
to such customers. General advertising or promotion that reaches customers in other distributors’ (exclusive) territories or
customer groups but which is a reasonable way to reach customers outside those territories or customer groups, Jor instance
to reach customers in one’s own territory, are considered passive selling. General advertising or promotion is considered a
reasonable way to reach such customers if it would be attractive for the buyer to undertake these invesiments also if they
would not reach customers in other distributors’ (exclusive) territories or customer groups.”
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total number of customers purchasing or accessing the digital copy of a work or other
subject-matter within the EU can be determined with a high degree of precision (i.e. in cases
where customers make a payment in exchange for acquiring, or obtaining access to, a digital
copy of a work or other protected subject matter), right holders should be, in principle,
deemed to be able to achieve appropriate remuneration. '

With regard to the contractual relationship between service providers and end-users, a
provision would be introduced reinforcing the principle that service providers are not
allowed to discriminate against customers on grounds related to nationality or place of
residence, unless directly justified by objective criteria. When relying on&g%uch objective
criteria (which should be further elaborated), service providers would be requiir, %groactively
to provide their justification in a transparent and easily accessible way on the rawebsites.

of increased access.
° Sub-option b

This option would entail the introduction of a clear definition of: e
act is localised in cross-border situations (i.e. for which %f@mbe les’ a service provider
needs to obtain a licence). Two distinct solutions (mutugllj/ ex gszvg could be considered:

the “country-of-origin” and the "targeting" approach: j
fEEdmmunication to the public,

(1) A “‘country-of-origin” principle for they;;é oht j
including the right of making availabég'%% woule e, introduced, in the sense that the
copyright relevant act (that_needs 2{ be licensed) is deemed to occur in a single
Member State (the “counﬂﬁ)ﬂgoﬁorié”z; 2 The “country-of-origin” would be defined
as the Member State in whic}gﬁhe sery%&:”grovider is established.'® Accordingly, a
service provider would g@ggy’ ne § “obtain a licence for that Member State,
regardless of where the custgmers agcessing the service are established or reside’®
(e.g. outside the Se@f royider’s country of origin). A necessary measure fo
establish country of originisitg have a sufficient level of harmonisation to avoid the
risk of “establiﬁsi”"‘"wﬁ% hopping”, Clear criteria of establishment should be adopted
in order to mitigate %s risk. Moreover, the — so far largely national — rules on

%hz' wand transfer of rights would have to be harmonised at EU
e-vil

¢ cementrelated rules would also have to be adapted to ensure that right holders
5 Jor mple, still obtain an injunction against intermediaries established
itside the country where the provider of an illegal, non-authorised service is

(2) Alternatively to the introduction of a “country-of-origin” principle, the "targeting
approach” developed by the CJEU for localising a place of infringement could be
Jfurther developed to take account of licensing. A service provider would need to
obtain a licence for all targeted Member States only, regardless of where the

163 With regard to individuals, the point of attachment would be their Member State of residence. For transmissions
originating in third countries, a catch-all element would need to be introduced.
o4 Provided this takes place within the EEA.
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. . . . 1
customers accessing the service are established or reside.'® Enforcement rules
would also have to be addressed for infringements which occur in territories where
the work can be accessed but where there is no targeting.

Under both options, the level of the licence fee to be paid to the right holder would still be a

Junction of all customers that access the work or other subject-matter in question, including
those established or residing outside the country of origin” or, respectively, outside the
targeted countries.

5.5.2.  Rights in online transmissions

Under this option, it could be clarified in a legally binding manner that, in the. ontext of the
InfoSoc Directive, the prmczple of exhaustion applies to copzes acquzred via o°wnload~to—

exception that
explicitly covers lmkmg and browsmg could be zntroduced As to the’ére‘ro’?g}étton and
making available rights, two alternatives can be envisaged:

® Alternative a

the reproduction and making available rights together ( “bun
of online transmissions. Transitional provisionsggould h%ve to b
adaptatzon of existing contracts and mandates fo collec’?z}k 2,59 ieties and the compatibility

allow for the adaptation 0]2%»
organisations

5.5.3.

users: L.be able to use the registration system as a tool to determine which works are still
mder copyright, and to determine which right holders they need to contact in order
to obtain nce. Right holders, on the other hand, could use registration entries as
evidence injContractual negotiations or litigation. However, for the avoidance of doubt,
registration would not be a prerequisite to enjoyment of copyright protection as this would be
incompatible with the “no formalities” rule in the Berne Convention.

o Sub-option b

165 A ““targeting approach” would achieve for exclusive rights under copyright what Alternative 3a would achieve with
regard to contracts: passive sales into non-targeted Member States would be possible without acquiring a separate
licence for those Member States.
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In addition to sub-option a, and subject to further assessment of its possible scope (domestic
works or beyond) and feasibility notably in view of the EU’s and Member States’ compliance
with its international obligations (including those arising from bilateral trade agreements),
this option would make the extension of the term of protection beyond what is mandated in
international  agreements (50 years post mortem for authors, 50 years post
publication/communication for performers and producers) dependent upon registration in a
EU central database.

5.5.4.  Adequate remuneration of authors and performers

This option would consist in determining and harmonising the mechanisms réquired to help
achieve adequate remuneration of authors and performers throughout the” EUThis could
include, for example, harmonised rules as regards contractual clauses between
performers on the one hand and producers/publishers on the other (e.g. somesty
could be blacklisted) as well as modalities relating to the transfer of ﬁf h
sector (e.g. presumption of transfer of rights could be established).

5.5.5.  Exceptions and other mechanisms fo facilitate use

o Libraries and archives: This option would harmonise
implementation in national legislation of exceptions
access for the purpose of research and, private!study,
scope of the exception, two solutions can be env%a

o Alternative a: The preservation exceptzcg would apply to all works, zncludzng
those born-digital, and zncludeﬁj@mat—sh?ﬁmg An exception for remote (off-
premise) online consujtation f§r wrposes of research and private study would
apply to those works fo hich*nio terms and conditions apply at the time of
purchase, as long as, a secure™fétwork could be assured. The e-lending
exception would applg ina m%z’n er which would be functionally equivalent to
physical lendmg and mclude «<onditions to make it compatible with the three
Step test. In addzfz@g@@ass digitisation would be promoted through giving
cross-borde. ect 10 Member States' legislation underpinning voluntary
agreemenfs Jor % making available of out-of-commerce works.

Alz‘em’a ,V b'»/ }%e preservation exception would be extended to enable
r~and mass digitisation of all works in libraries’ collections

ding all legal deposit materials), whether or not in-commerce. Remote

4

uld be extended to cover the same works.

ducation: This option would harmonise and make mandatory the implementation in
nc%?}% [ legislation of a separate exception for illustration for teaching that would
alsorbe applicable to e-learning activities. It would specify the types of works
(including films and other audiovisual works), subject-matter and databases covered,
use in whole or in part and other requirement to ensure compatibility with the three-
step test conditions e.g. the exemption of text books and works dedicated to teaching,
and the requirement that the use of the work be for illustration purposes only. It
would be applicable to closed (secure) networks.

° TDM: Two alternatives can be envisaged.

e Alternative a: This alternative would harmonised and make mandatory the
implementation in national legislation of a specific exception for text and
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data mining for the purpose of non-commercial scientific research applicable
not only in the case of works and other subject matter but also to the sui
generis protection of databases. The exception would apply under the
condition that the user has lawful access to the material that is to be mined.
In order to have full impact, contractual arrangements providing the lawful
access to the material (e.g. a subscription) should not override the exception.

Alternative b: The scope of this alternative is broader. The mandatory exception
would apply to TDM undertaken for both non-commercial and commercial scientific
research in so far as the permitted uses do not enter into compelition with the
original content or service. As under alternative a, the exception weuld:apply under
the condition that the user has lawful access.

Disabilities: Harmonise and make mandaiory the implementatic
legislation of an exception for disabilities and the cross-b rd
accessible formats made under such an exception. The scope oji
exception would dszer accordzng to the alternative chosen?{

wo alternatzves can be envisaged to streamline
in tﬁf dzgztal environment:

,,,m,&fg»:vgfhaszng out levies together as the development of digital
es will minimise the harm private copying inflicts on right holders.
‘ ccompa ing, transitional measures to mitigate possible negative impacts
7 will besintroduced.

: Users creation of UGC for non-commercial purposes could be addressed by
Stinct solutions:

o  Alternative a: Further harmonising and making mandatory the scope of
application and making mandatory the implementation in national legislation
of the exceptions for quotation, parody and incidental inclusion, including by
ensuring that national implementation enables an effective application of these
exceptions.

° Alternative b: Introducing a new UGC-specific exception to be implemented by
all Member States, enabling the use of pre-existing works for transformative
purposes to create derivative works. The exception would only apply for uses
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which have a non-commercial purpose, and should not become a substitute for
the normal exploitation of the work.

5.5.6. Enforcement

Some of the measures proposed in Option 2 as "soft law", e.g. the involvement of
intermediaries in the gathering of evidence in online cases or to end infringements of
copyright, clarification on the calculation of damages, in particular in cross-border cases, the
preservation of evidence in cross-border copyright infringements, or the delineation between
copyright enforcement and data protection and other fundamental vights, could be
transformed into legal requirements. This could be done through a revision,of IPRED in
conjunction with Article 8 of the InfoSoc Directive. A key elemem‘ of the reﬁ;r W
properly define the concept of “commercial scale or purpose”, in order to use it
fo reinforce the involvement of intermediaries while ensuring that the focus.a /
not put on individual users acting without any commercial purpose. T, hz; SI%, %ap”;en in
compliance with fundamental rights, including freedom of expresszon tq protection and
procedural safeguards, including requirements of clavity and foreseébili

such fundamental rzghz‘s 5

lﬁg law limiting

ot’have the respective
epf?er States to establish

dedicated copyright chambers in courts. g

S.6. Summary of impacts of Option 3a [to be{ﬁ alised:s nﬁzght of the responses to the
public consultation] }

5.6.1.  Territoriality and absolute te&gritori

A legally binding instrument that prevents ‘thgmw of absolute territorial restrictions in
copyright licence contracts could be”an porﬁant step, achievable in the medium-term,

towards the completion of the ngzfaf%?mgle Market, in particular in sectors where territorial
exclusivity agreements are co \e. in the audiovisual sector). While such an instrument
would constitute a limitation’ / adom to conduct a business and the property rights of
the licence provider, thzsg»wﬁ;g be ]ustzf ed provided the provision is carefully calibrated to
ensure its adequacy and propgrtionality, in view of the Treaty fundamental freedom to

provide and recezvefser“f}i es across borders.

£
‘ %glow cross-border competition between distributors, who would be able to
ugh passive sales. Allowing for increased cross-border access could
r compay nies with a cross-border network, over national network operators.
mpetztzon could lead distributors to review their offer and prices and, in the long

term, may“ vy significant impact on the structure of the market.

This option woul

The inability-of right holders to guarantee absolute territorial exclusivity to distributors may
reduce licence fees. This could be (partially) compensated by the fact that some distributors
will increase their customer base and therefore pay higher licence fees. Because of the
possibility of passive sales, right holders will no longer be able to price-discriminate
effectively between national markets. This option may also have a significant effect on the
financing and production of audiovisual content. It may also have an effect on cultural
diversity.

This option would increase cross-border access to digital content for consumers, in particular
in the audiovisual sector. The elimination of contractual obstacles, combined with increased
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cross-border competition, would lead to a larger choice of services. In addition, this option
would limit the possibilities for service providers to deny access to services to consumers
because of their place of residence. This additional element would create pressure on service
providers to make their services available across the internal market.

Consumers in higher-value territories — should prices be subject to equalisation - may benefit
Jfrom the more aligned prices coming from cross-border competition, whereas customers in
lower-value territories may have to pay higher prices than under the status quo.

These effects could be less pronounced in the case of services/content catering for local
audiences and/or operating in languages not often used outside a specific Member State, as

?w.

o

demand for actual cross-border access will likely be more limited. The effects w ll.be greater
in the case of service operating in widely spoken languages or providing Jess <& &
sensitive” content (e.g. music). :

5.6.2.  Rights in online transmissions

to-own services in the online environment could have the follovf;’? \
right holders could decrease significantly due to the emerge. e
digital copies. In the absence of well-working technical grotect fg measures, re-sellers could
abuse the principle of exhaustion via illegally keégpzng a’do v of the re-sold work. This would

have an unpredictable effect among the right hol;ﬁ ers affectivie the cycle to investment. In
t sale to a certain extent. This may

theory right holders could increase the price far th

not, however, be easily accepted by consu érs.> Distri butors may have fewer incentives to
innovate as regards certain aspects of thezr%;m sihowever, the opening of online second-
hand stores would become possible. ngz Umers, W }ﬁa’ most likely benefit from lower prices.
First, because they could legally acqu gec ond-hand copies and second, because the
existence of a second-market would Create pressure to reduce prices for the first sale as well.
They would also be able to legall d&fose of the digital content they have acquired on line

(e. g to give it to heirs or as a gift)-

The impacts of a mandi;ory copyright exception covering linking and browsing primarily
depend on how the;CJBU will, rule on the pending cases. If linking and browsing are not
subject to rzght halders %auz‘h”’”g/rzsatzon under the status quo, this option would not change
crease legal certaznty If on the other hand, ezrher browsing or lznkzng is

The bundling of rights could result in a shift of value among rights holders. Authors of
musical works that form part of the Anglo-American repertoire, for example, usually transfer
their right of reproduction to music publishers, and grant a mandate to a collective
management organisation for the exploitation of the communication to the public and making
available right. Such a splitting of rights would no longer be possible. Either the publisher or
the collecting society would have to be granted both rights by the authors. At this stage, it is
unclear whether a bundling of rights would rather favour, for example, collecting societies or
publishers, therefore it is difficult to assess its effects on the distribution of wealth in the value
chain. Its impact on competition should also be carefully assessed. In any event, further
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assessment of the compatibility of such measure with the EU and Member States and
international obligation will be refused.

Distributors would benefit from lower transaction costs if they would only have to approach a
single entity in order to acquire a licence for both rights. This may, on the other hand, no
longer be needed if the Directive on Collective Rights Management produces the desired
effects in terms of aggregation of rights. It is not possible at this stage to assess whether this
measure will produce benefits for the end user.

5.6.3.  Registration system

other public or przvaz‘e rights databases, how to make the system accessib e&féigasma? jﬁ’well
as large rights holders, and how to make such a system cost-effective for sz?er& ‘

this regard, the
imcentive, Further

e ;%ﬁcross the EU could appear
: dzvergences between Member States’

approaches. Any proposals will need to be caﬁ@fully calibrated to ensure that they lead to
overall welfare gains. {ﬁzg SR

of authors and performers in dj Jj‘e ent S‘e?jors as well as on the contractual practices,
negotiation mechanisms, presumptzans 0f" W nsfer of rights and the role of collective
bargaining. On this basis, the%:ﬁ)n acty of thzs option on authors and performers on the one
hand and broadcasters, f Im” and ‘veéoxd producers, book or newspaper publishers, games
publishers etc. on the otjk s hand will have to be assessed, in particular in terms of costs and
distribution of revenue in the value chain.

P
2
2

dgth e%;nechanzsms fo facilitate use

R

kzng mandatory certain of the exzstzng exceptions would improve the

(solutions would need to be found for the issue of fair compensation) if so as to ensure legal
certainty for the market and for the beneficiaries of the exceptions. Expanding the scope of
existing exceptions or establishing new ones when required should be done on the same basis.

Beneficiaries of the exceptions such as libraries, and archives would have legal certainty as
fo the application of the exception for specific acts of reproduction. They would further
benefit from lower transaction costs for the making available of their collections for purposes

166 The US register has minimum search costs of $330, putting a search beyond the means of most casual users of

copyright
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of research and private study as a result of legal certainty under an exception for works
which are not otherwise made available under licenced terms. Providing a legal underpinning
Jor voluntary licensing arrangements for the mass digitisation and making available of
library collections would ensure that such collections were accessible cross border, thus
bringing significant internal market benefits. Schools, universities, other education and
training institutions, and students would benefit from legal certainty for the use of content for
illustration purposes, and lower transaction costs. Libraries and organisations serving the
visually impaired would also benefit from the cross-border circulation of content in
accessible format and the consequential reduction of transaction costs. Distributors of
products and services subject to the levy systems would benefit from legal certdinty and lower
transaction costs. Research and innovation would benefit from legal cerz‘ain"zﬁz as’xegards an
exception for text and data mining. '

Costs for consumers would be reduced, and they would have wider acge
intermediaries such as libraries and archives. New types of UGC could’, cf,evelo .4 creaz‘ors
of remixed content would benefit from greater legal certainty as g
UGC. Double payments for the przvate copy levy would be elzmzn

when relevant) as long as specific conditions to; ;{egzsure : ﬁ_plzance with the three step test are
maintained or clarified. The same r%vpect gf th ‘ ee‘f“?ep test should be assured for new

exceptions. E

Greater accessibility to, and preser, a. of “hé¥itage materials, taken together with the
preservation of incentives to create, woul, ntribute positively to cultural diversity. The
harmonisation of exceptions for, perséms with a disability and for UGC would improve the
balance between the fundamen 7 t to property on the one hand and, on z‘he other,

5.6.6.

forcement of copyright more effective while also complyzng with
g cerz‘aznty More effective scrutmy of mfrzngers would reduce the

ﬁf«d also help to protect the fundamental rights of consumers as those could be
better takenipito account in the gathering of evidence, the enforcement of right holders’ right
to information and in the execution of provisional and precautionary measures. Furthermore,
a harmonised definition of ‘commercial scale’ would facilitate the cross-border enforcement
of copyright in such cases. Clarification on the calculation of damages would benefit those
right holders who litigate against infringements and indirectly also all other right holders by
increasing the deterrent effect of enforcement through higher payments of damages and
potentially a greater likelihood of prosecution.

More effective and balanced enforcement of copyright, in particular across borders is
important for the increased cross-border business in creative content. Only if right holders
can be sure of the proper enforcement of their copyright across the EU will they be ready to
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make their works available across the entire internal market. At the same time, in order to be
ready to engage in and benefit from cross-border shopping, private consumers need the
reinsurance that they do not risk being prosecuted heavily for minor copyright infringements
because of differences in national laws of which they were not aware.

Greater willingness to engage in the Digital Single Market from both sides, rights holders and
consumers, would also open opportunities for entrepreneurs basing their business on
copyrighted works to develop business cross-border. In this way cultural diversity could be
enhanced across the whole EU.

5.7 Summary of Impacts of Option 3b [to be finalised in light of the ré;s onses to the
public consultation]

iy he approaches outlined under Sub- optzon b Opor z‘errztorzalzty rzghts in thexonline

rules on authorship, ownership, transfer of rights and enferce nf, w
border access 1o protected content and contribute to & better gfuncz‘zorzmg of the internal
.0 “origin would - zf not limited

access to protecz‘ed content, but at zth amewz‘zme it would not question the territoriality

principle as such.

Both a “country of origin” and a &‘h?ar etine ¥ approach would reduce transaction costs for
ry g g pp

distributors operating on a m -terrzrorzal basis in those instances where rights in different
territories are in different han would only need to acquzre a licence in the country

of orzgzn/targeted counﬁ%a

‘%’y{ prznczple a service provider can use the licence in its country
%gzed from a person holdmg the rzghts in that country only) in order to

ght holders in other Member States. According to the "targeting” approach, this
would only’be the case with regard to passive sales (active sales into Member States for
which no licence was obtained would still infringe copyright).

As it would also be difficult to define reliable criteria for determining the place of
establishment, the introduction of a “country of origin” principle would pose the risk that
Service providers may establish themselves in countries that have a weaker legal framework
in terms of copyright protection. This could also prompt rights holders to withdraw their
online rights from a large number of collecting societies, therefore creating a risk of
repertoire disaggregation. This could affect cultural diversity. The “targeting” approach
would not pose such risks.
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of research and private study as a result of legal certainty under an exception for works
which are not otherwise made available under licenced terms. Providing a legal underpinning
Jor voluntary licensing arrangements for the mass digitisation and making available of
library collections would ensure that such collections were accessible cross border, thus
bringing significant internal market benefits. Schools, universities, other education and
training institutions, and students would benefit from legal certainty for the use of content for
illustration purposes, and lower transaction costs. Libraries and organisations serving the
visually impaired would also benefit from the cross-border circulation of content in
accessible format and the consequential reduction of transaction costs. Distributors of
proa’ucts and services subject to the levy systems would benef t from legal cert" ity and lower

UGC. Double payments for the przvate copy levy would be elzngz
persons benefitting from the ‘disabilities’ exception, would benefi fit ;,a,»greater access to
content for purposes of research, study, cultural materzals van%@ente \gg, ment including cross

forthe issue of fair compensation

when relevant) as long as specific conditions to; ;g,g;zsure? om i%plzance with the three step test are
ep test should be assured for new

maintained or clarified. The same respect 0 the
exceptions.

Greater accessibility to, and preseryatf; of. “hg¥itage materials, taken together with the
preservation of incentives to creare%woul “epntribute positively to cultural diversity. The
harmonisation of exceptions for p ers%ns with a disability and for UGC would improve the
balance between the fundamen I=right to property on the one hand and, on the other,

5.6.6. Enforcement jf/
In addition to the %’"

“bnszderably but at the same time help to avoid too heavy a burden on
consSumers who might infringe copyright without commercial purpose or scale. Such a

; %g’l,d also help to protect the fundamental rights of consumers as those could be
better taken ipito account in the gathering of evidence, the enforcement of right holders' right
to information and in the execution of provisional and precautionary measures. Furthermore,
a harmonised definition of 'commercial scale’ would facilitate the cross-border enforcement
of copyright in such cases. Clarification on the calculation of damages would benefit those
right holders who litigate against infringements and indirectly also all other right holders by
increasing the deterrent effect of enforcement through higher payments of damages and
potentially a greater likelihood of prosecution.

More effective and balanced enforcement of copyright, in particular across borders is
important for the increased cross-border business in creative content. Only if right holders
can be sure of the proper enforcement of their copyright across the EU will they be ready to
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make their works available across the entire internal market. At the same time, in order to be
ready to engage in and benefit from cross-border shopping, private consumers need the
reinsurance that they do not risk being prosecuted heavily for minor copyright infringements
because of differences in national laws of which they were not aware.

Greater willingness to engage in the Digital Single Market from both sides, rights holders and
consumers, would also open opportunities for entrepreneurs basing their business on
copyrighted works to develop business cross-border. In this way cultural diversity could be
enhanced across the whole EU.

5.7 Summary of Impacts of Option 3b [to be finalised in light of the res onses to the
public consultation] ;

The approaches outlined under Sub- optzon b (for terrztorzalzty rzghz‘s in théxonline

necessary in terms of curtazlzng excluszve rights.

3.7.1.  Territoriality and absolute territorial restrictions in licensin

rules on authorship, ownership, transfer of rights ana’ enfar‘ n
border access z‘o protected content and conz‘rzléyte o a bez‘z‘er”** uncz‘zonzng of the internal
'rzgzn would - zf not limited

complete change of paradigm and a seriougs Adimitati
introduction of a "targeting approagh wou‘la’)

principle as such. I ??’J
Both a “country of origin” and a "‘%arget ,y prroach would reduce zransactzon costs for

‘they would only need to acquzre a licence in the country
. However the "Country of origin" is likely to lead to problem
anagement as it is likely to trigger a withdrawal of rights

territories are in different hakh
of origin/targeted counhyﬁ”"

y ob a{ged from a person holding the rights in that country only) in order to
ar]get contezzf outside its country of origin as well When rzghts are z‘errn‘orzally

ider establzshed in one Member States may therefore undermzne the economic
r%éﬁfholders in other Member States. According to the "targeting” approach, this
would only’be the case with regard to passive sales (active sales into Member States for
which no licence was obtained would still infringe copyright).

As it would also be difficult to define reliable criteria for determining the place of
establishment, the introduction of a “country of origin” principle would pose the risk that
service providers may establish themselves in countries that have a weaker legal framework
in terms of copyright protection. This could also prompt rights holders to withdraw their
online rights from a large number of collecting societies, therefore creating a risk of
repertoire disaggregation. This could affect cultural diversity. The “targeting” approach
would not pose such risks.
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Finally, Option 3b would also represent a longer term exercise than Option 3a, as the
harmonisation of the rules on authorship, ownership, transfer of rights and enforcement
. would present political and technical challenges.

3.7.2.  Rights in the online environment

Should the market monitoring proposed under Option 2 lead to a conclusion that legislative
intervention is needed, the redefinition of rights would significantly affect distribution of
revenues between different right holders in those cases where different entities hold the right
of reproduction and the right of communication to the public (including the right of making
avazlable) for the same work One of these two entities would Szmply not have »*tQ be asked for

’dtverszty
e’f a licence

consumers, consumers would benefit from lower prices.

5.7.3.  Exceptions and other mechanisms fo facilitate us f’w

Option 3b would have more pronounced eﬁects*‘%n staky ] [ders | than Option 3a in a number

of ways. With respect to disabled persons, Opz‘zb  3b wawld provide the benefit of the
exception to a broader circle of persons with a disa lity (consumers), and not only to the
visually impaired. The exception and its croﬁ %rder eff ct would extend to persons with a
hearing impairment as well as to audrovzsualéw*e% 5

On the other hand, Option 3b propose'f ome%(fases a scope for exceptions that could go
beyond the minimum necessary to fﬁczlztat ess and to reduce transaction costs, going in
some cases as far as to enable non- cégnmerc | services to compete with licensed services on
the basis of an exception (rathér ek %xon the basis of authorisations, as it the case with
licensed, commercial services). For~example, the expansion of the exception to enable
libraries and archives te'm 10 e?» yailable protected content that is otherwise distributed online
by rights holders wayld ex ”", nd signifi cantly the opportunmes for cultural herztage
znstztutzons to makg th‘f ;

Subject-ma for the purpose of creation of derivative works. This is likely to damage
existing avid’emerging licencing solution. It also risks the emergence of alternative, non-
licensed business models, competing with licensed approaches, and thus risks long-term
incentives to create and produce. While in some cases drawing a distinction between
commercial and not commercial uses may pose interpretative problems, the introduction of an
exception encompassing both non-commercial and commercial TDM (even if applicable on
condition that permitted uses do not enter into competition with the original content or
services) does not seem justified by any market failure, considering the existence of a well-

167 .. . . .

This has to be assessed according to the commercial value of the content that would be made available by cultural
institutions. For example, for the vast majority of European cinematographic works, the revenue is obtained in the first two
years after release.
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Jfunctioning market of TDM licencing between publishers and commercial users, eg. in the
pharmaceutical sector. The entire phasing out of levy schemes as a result of the diminishing
harm caused to right holders in the on-line environment would be harmful in.the short- to
medium-term for rights holders and on cultural diversity. At the same time, this may allow for
the development of new business models, allowing right holders to identify new sources of
revenues.

Finally, Option 3b would have a similar effect on the internal market as Option 3a, as it
would be based on the principle of deeper harmonisation and mandatory implementation.

5.8. Option 4 — A unitary copyright title and European Copyright Code [to be finalised
in light of responses to the public consultation ]

be developed to replace national copyright titles. Under a unitary title, égye xelt ﬁve rzghts
would be defined as being protected in the whole territory of the EUs.In orﬁ%or a unitary
title to be effective, there would need to be exhaustive harmonisatio} andgﬁ ire appllcabzlzty,
of the entire copyright framework. To that end, a European Copymg; le;

So far, harmonisation has focused principally on rights an
respect there are divergences). This would mean that in o,r’cfér ) gns e the effectiveness of a
unitary title, all other elements in a “Copyright Gode” wéuld need to be harmomsed ﬁtlly this
includes: all exclusive rights that are not fully harm i, j
definition of protected subject matter; the thresh 1
moral rights, term of protection; exceptzo,ns%and
enforcement law and practice. AEurgpean éj’o yright ode would thus replace all natzonal
Zegzslatzon on copyrzght and all natzonal cb%yrzghj? titles. It is lzkely to imply the need to

5.9. Summary of impacts of 0'pt10n 4 [ gﬁe f inalised in light of responses to the publzc
consultation] ) %

By virtue of establishing a le title“and a European Copyright Code, copyright could no
longer be invoked to ]g}f.?l‘l; iée segmentation of the internal market for the provision of
content servzces C’o y?ﬁf ht protection would be valid on the same basis throughout the EU.
g ed to harmonise all aspects of copyright law in all Member
Shmem‘ of a code and tzz‘le would be a technically and polzz‘zcally

est )
- ESLAG

legzslj : é;pn 0," many r Jovant aspects of copyright law and practice. Thus it is expected that it
woula’ only’be over the long term (10-12 years), that the creation of a single European code
vould result in benefits for the internal market. At the same time, once the common
Sframework” a reed, it will be of immediate application as no separate implementation in
Member Stdtes will be refused,

For rights holders, distributors, consumers, and the interests of cultural diversity, the actual
impacts are likely to depend in part upon the intermediate steps that are taken towards
establishing a uniform regulation of copyright in the EU (harmonisation of different areas at
different times). The following sections assume that no intermediate steps are taken.

In order to ensure as a minimum that fight holders enjoyed the same level of protection
throughout the EU, there would need to be a harmonisation of the application of rights (e.g.
in the audiovisual sector, different contributors enjoy different sets of rights in different
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Member States) as well as of the notions of authorship and ownership, of contractual
transfers of rights, and of moral rights. This implies the need to arbitrate a compromise
between the droit d’auteur tradition and the Anglo-Saxon ‘copyright’ approaches. Firstly,
there would need to be common agreement on what is being protected. In parallel with this,
there would need to be the definition of protected subject matter, and the threshold of
originality would need to be harmonised. The level of fair compensation for the use of works
under an exception (when applicable) would be determined at EU level. The zmpact on right
holders would depend upon the agreed EU level of compensation.

The economic impacts for rights holders and distributors are likely to vary, depending on the
sector in which they are active. The removal of all territorial restrictions is likely to increase
the price of licence fees, as authorisations (and services) would cover the entire
likely to favour larger companzes with a cross-border nez‘work over natzon

reach) is bound to have a severely disruptive impact on content prbd

advertising markets, and media plurality. On the other hgh fhese}‘ff%pacts could be
mitigated by the development of licensing practices &basgd :
targeted/actually served. Secondly, in order to ensure a upitforn s
the exceptions and limitations to exclusive rzgh{@would»izeed fo ge harmomsed entirely, and
made mandatory. This would be beneficial for users, the g@yfﬁ enjoy EU-wide conditions
for the use of protected content, and untrammel‘é (¢ ross?order access to content made

k'

available under an exception, as well as to com‘em‘ made @

pric

In general transaction costs will be Fat
rules through the EU). This wz‘ll ben

" This is partzcularly zmportant to keep in mind in view of the wide scope and
of the issues covered in this Impact Assessment.

As regards the effectiveness of the options, Option 3 (legislative intervention) and Option 4
(European Copyright Code) would be able to provide legally certain solutions that are
necessary for enhancing the cross-border access to legal content and to improve the cross-

border provision of services. In the long run, Option 4 would be able to reach a higher level
of uniformity than Option 3, since it would provide a full harmonisation of the copyright
Jframework. In the case of Option 3, the scale of favourable impact on cross-border access
would depend on the exact content of the legislative intervention on the different subjects and
on the implementation by Member States in light of their different copyright laws and legal
traditions. On the contrary, both Options 1 and 2 would leave it to the market and to
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individual Member States to address the identified problems. Option 1 would be ineffective in
cases where there are legal obstacles to cross-border access and Option 2 would have
moderate impact. Non-binding guidance may prove useful tools on matters where Member
States have not used to its maximum extend the possibilities of the current directives, notably
as regards limitations, but this would depend on the take-up by the Member States. Obstacles
to cross border access would however remain to quite some extent.

As regards lowering transaction costs, once again, Options 3 and 4 would create a
harmonised legal framework. As a consequence of common rules in the Member States, the
level of legal certainly would increase also Jor users and intermediaries, in particular if the
cross-border application of provisions were clarified. Option 4 would imply a /_zgizer level of
harmonisation hence its effect would be the most positive in the long run. Optiops, 1 and 2
would leave transaction costs unchanged although Option 2 could help lowering
costs in those matters where stakeholders' cooperation is required. Bo;f i opii
entail the risk of increasingly divergent national laws over time that‘»@o fld
increase of transaction costs for the use of content online. This r}i
hence it has the least favourable impact. :

As regards lowering the number of copyright infringement ¢ fegzslatzve options
(Optzons 3 and 4) would provzde the most eﬂectzve solutzo ' Vurtﬁ “harmonisation could

would be ineﬁ’ective

3
As regards the efficiency of the options, the ﬁzosty&sz, wortdnt difference concerns Option 4. The
single copyright title would take a Szgngicah “amount of time to achieve, hence this option
would be very inefficient in the shorf fern In T ong term, it is likely to deliver the most
results, in particular in view of the féct that-WMeinber States’ procedures of implementation in
national legislation of future copyrzghz; dzrecz‘zve(s) are likely to be long and complex. Options
1 and 2 may both deliver somé pos gtzve: esult, also most likely in the longer term. The existing
and future market initiatives:take tsz%{O develop and in that respect it may take a long time
till they become effi czem"’r On'the contrary, if legislative intervention were chosen (Option 3),
a new legal frameworkiwould a? leady deliver results in the mid-term.

6.2, Other i gdcts [t

‘%mahsed in lzght of responses to the public consultation]

ol g@ 5’“ szerent rzghts such as the protection of personal data, the freedom of
expressionsor to conduct a business and the right for intellectual property to be protected, in
partzcula “i. cases of injunctions to block infringing websites or injunctions to disclose the
identity of infringers. Option 2 could clarify to a certain extent the existing legal framework
but would be of rather limited effect since any limitations to fundamental rights need to be
provided by law according to Article 52.1 of the Charter on fundamental rights. Option 3 and
4 would bring legal certainty and ensure that a proper balance is struck between the different
JSundamental rights, in particular the protection of personal data when injunctions are
ordered to identify persons infringing copyright when enforcing copyright.

The options considered in this I4 do not have any environmental impacts.
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7. MONITORING AND EVALUATION
The methods and timetable for monitoring and evaluation would depend on the choice of
legal instrument.

For several options presented in this Impact Assessment, further analysis will be carried out
in order to collect the necessary data and assess in more detail the possible impacts on the
relevant stakeholders.

Certain policy options presented in this Impact Assessment (Option 2) already include a
market monitoring exercise, which could contribute to the preparation of {urther policy
initiatives already in the short term. ;

If a legislative option is chosen (Options 3 or 4), appropriate indicators will bes e
monitor progress towards meeting the specific objectives defined in this Impact Assessment
and an evaluation will be carried out five years after the transposition ofithe, relevant

legislation.
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ANNEXES TO THE IMPACT ASSESSMENT [T0 BE SUBSTANTIATED FOLLOWING
PUBLIC CONSULTATION])

ANNEX A - RESULTS OF THE PUBLIC CONSULTATION LAUNCHED ON
5 DECEMBER
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8.2. ANNEX B - OUTCOME OF LICENCES FOR EUROPE

1. Cross-border portability of subscription services: joint statement by the audio-
visual industry.

Today, subscribers to audio-visual services online, e.g. consumers watching movies via an
Internet service provider or web-store, are often denied access to services legally bought in
their own EU country when they cross national borders.

This will change:

content for which they have subscribed to at home, when travelling in the Eﬁ" 2 '
holidays. This is already largely the case with music, e-books, magazmes andf

[Signatories: Association of Commercial Television (ACT), European gordl 10
producers (CEPI) Europa Dlstnbutlon EUROVOD Federatlon ‘of%Buropegn Film Directors
térnational Federation

levision Alliance (IFTA),
A), Sports Rights Owners

of Film Producers Associations (FIAPF), Independent Fxm &
International Video Federation (IVF), Motion Pictire Associ
Coalition (SROC), Society of Audiovisual Authors (SAA}

2. Improved availability of e-books ac;oss borggfi‘ #and across devices: a Roadmap
by the e-book sector. : g

This will change:

Publishers, booksell g, and“authors will continue promoting cross-border access,
interoperability and.discgverability of e-books through several initiatives, such as ePub, an

: vilkake it possible to read e-books across different devices. As
easingly be able to access your e-books online anywhere and from any
etailer works with interoperable formats.

Buropean Pubtishers (FEP), European Publishers Council (EPC)]
3. Easier licensing for music: commitments by the music sector.

Use (and re-use) of music on major platforms is largely covered by blanket licence
agreements between producers, publishers, authors’ collecting societies and those platforms.
Small businesses or individuals who want a licence for e.g. the use of background music on
their website may have difficulties to acquire the necessary licences.

This will change:’
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Record producers offer a new pan-European licence enabling background music on
websites. For authors and publishers, their collective rights management societies have
committed to spreading best practice on existing licensing schemes. This will make small-
scale licences available in all EU countries, e.g. for background music on websites and

small-scale web/podcasting.

[Initiatives by International Federation of the Phonographic Industry (IFPI) and the European
Grouping of Societies of Authors and Composers (GESAC)]

4. Easier access to print and images: a toolkit by the print industry.

Today, users do not always know what they can or cannot do with a text or picture; and if and
how they can get a licence.

This will change:

é;;gip’ef rights holders,

Lol

asypay per-use payment

Counc1l (EWC), Federation of European Ph@%graphe ‘FEP), International Federation of
Reproduction Rights Organisations . RRO/; Intem tional Federation of Journalists (IFJ),
International Association of Scientific, Techmcal @ﬁfedlcal Pubhshers (STM)]

to facilitate claims and acknowledgement of authorship and

ated: lghts This will make it easier to use (and re-use) content. Through more
nat1onal‘§iﬁ%éareglonal “hub” websites, like the new industry-led Copyright Hub in the UK,
industry wﬁggcce lerate the development of an efficient market helping users to get the
licences they need.

[The Web Content Declaration (WCD) has developed out of the Linked Content Coalition (LCC) - an
industry alliance aiming to facilitate licensing through the enhanced exchange of rights information
(information about the right owner and the licence conditions)]

6. More active reader involvement in the online press: a declaration on improving
the user experience.
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In the digital environment, an increasing number of newspapers and magazines are
encouraging dynamic interaction between users and press publishers.

This will change:

Press publishers will engage with readers to improve user experience, including via the
uptake of User Generated Content (UGC) in their online publications and services. This will
include improving information about what users can do with press publishers’ content and
what press publishers can do with users’ content, including on how to better identify and
protect content, as well as education, awareness-raising and sharing best practices across the
sector.

ifdge films, and to

Film heritage institutions struggle to fund the digitisation of Eu ’ 3
oraphig herltage that would

clear authorisations with rightholders. European cinem
otherwise be accessible to citizens is left on the shelf.

This will change: T

Film heritage institutions and film producers now a clear agreement on how to go
about digitising, restoring and making available Euro ean film heritage. This includes
approaches for sharing the costs of dlgltlsa” fi-and Tremuneration. It will enable film
heritage institutions to free up valuabf‘ Euiop apj films stored in their archives while
guaranteeing the rightholders an appmprl e:share’of the rewards.

[Signatories: Association des C1; g ues Europeennes (ACE), Federation of European Film
Directors (FERA), International Feds n@n of Film Producers Associations (FIAPF), Society of

Audiovisual Authors (SA?) s
’ otaoe%rchlves through digitisation: discussions between public

asters have archives comprising millions of hours of TV footage.
W th the myriad of rightholders today makes the use of such material

d time- -consuming.

8. Freeing up.t T

broadcasters and gh

Broadcasters and rightholders have for the first time agreed to find solutions for the
digitisation and making available of broadcasters” TV footage archives.

[Signatories: European Broadcasting Union (EBU), Society of Audiovisual Authors (SAA) not
excluding dialogue with other relevant parties.]

9. Improving identification and discoverability of audio-visual content onlme a
declaration by the audio-visual industry.
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Some European audio-visual producers have been slow to adopt interoperable identifiers for
their productions. This, and a lack of interoperability between the standards available in the
marketplace (ISAN and EIDR), has made rights management, including licensing and
remuneration, difficult. This puts a brake on the availability of content online.

This will change:

The declaration represents, for the first time, broad support for international, standard audio-
visual work identifiers from across a wide spectrum of actors in the European sector. Making
current standards interoperable and using them widely will help to take audia-visual works
out of the digital 'black hole’ and streamline thelr distribution and discoverabilif

[Signatories: Société civile pour I'Administration des Droits des Artistes et Musigiens
(Adami), British Film Institute (BFI), European Coordination of Independe; £ | pr;%
European Association of Regional Film Funds (CineRegio), Entertainment Identif tergRe' fry (EIDR),
Eurocinema, European Organisation of Movie and Television Produqs~ ’ Ctﬂ‘ie cfing Societies

Researchers are increasingly keen to engage .in te
'scanning’ of text or datasets in search of e.g- nﬁv ’51

This will change:

Scientific publishers have “licensing clause for subscription-based material as a
solution, further suppogecf b the necessary technological solutions to enable mining. This is
expected to allow reseatchers tO‘”z ine for non-commeroial scientific research | purposes and at

,of the partlclpatmg pubhshers and mine pubhcatlons subscribed by

<
a5

*IVCI‘S ty or research institution. A “click-through licence” for individual researchers

[Signatories: B%l 1/11/2013, the following publishers had signed up to this commitment: American
Chemical Somety, British Medical Journal Publishing Group Ltd, Brill Publishers, Elsevier BV, Georg
Thieme Verlag KG, Hogrefe Verlag GmbH & Co. KG, Institute of Physics / IOP Publishing Ltd, John
Wiley & Sons Ltd, New England Journal of Medicine (Massachusetts Medical Society), Oxford
University Press, Springer Science + Business Media Deutschland GmbH, Taylor and Francis Ltd,
Wolters Kluwer Health (Medical Research) Ltd]

78




Draft to be finalised in light of responses to the public consultation

8.3. ANNEX C (i) — THE LEGAL FRAMEWORK FOR THE DISSEMINATION
OF CONTENT ONLINE

Directive 2001/29/EC (the "InfoSoc Directive" or "the Directive") was designed to update
copyright to the Information Society and to implement the two 1996 WIPO Internet Treaties -
the WIPO Copyright Treaty (WCT)'®® and the WIPO Performances and Phonograms Treaty
(WPPT),'® and, as such, it harmonises several aspects of copyright that are essential to the
making available online of works and other subject matter. This Directive has to be read in
conjunction with all other EU Copyright Directives,'” including the Directive on Collective
Rights Management on which political agreement has been reached. Most notably, in terms of
the deﬁmtlon of rights and of limitations and exceptlons to rlghts it has to bpe read together

pthe Berne
,,ifnﬁer the WTO

%fubhshed works for persons
47 Moreover, the EU has

with a large number of third countries. The det

a%gs of
the EU and the respective third countrles g‘”

The InfoSoc Directive harmonises several n?ﬁ S of authors and neighbouring rightholders'™
which are essential for the digital trgnsy“’ ion “6f works and other protected subject matter
online: (a) authors, performers, pr@duce a pid broadcasters have an exclusive right to
authorise the reproduction of their wagks or-other protected subject matter; (b) authors have
the exclusive right to authorisé- mmunication to the public of their works, including the
making available of suchﬁ, tks in such a way that members of the public may access them
from a place and at a trme ind idually chosen by them; and (c) performers, producers and
) e right to authorise the making available of their works and

aﬁtegﬁm such a way that members of the public may access them

168
169
170
171
172

htp:/fwww wipo. intftreaties/en/in/wet/
hitp//www, wipo.int/iresties/en/ip/woppt/
htip://ec.europa.ev/internal_market/copvright/acquis/index_en.htm

hitpe//www.wipo. int/treaties/en/ip/beiiing/

hitp:/fwww. wipo.dntedocs/indocs/copvright/en/vip_de/vip de 8 rev.pdf

The UN Convention on the Rights of Persons with Disabilities that is now part of the UN legal order contains obligations for
the State Parties, concerning access to information and cultural material (articles 21 and 30).

173 Producers, performers and broadcasters are holders of so-called *“neighbouring rights” in performance and

productions. Authors’ content protected by copyright is referred to as a *“work” or “works”, while content protected

by neighbouring rights is referred to as “other subject matter”.
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The Directive also seeks to harmonise those “exceptions and limitations” (mostly, those that
existed in Member States’ legislation before the negotiation of the InfoSoc Directive), and in
so doing sets out a catalogue of exceptions and limitations to the exercise of the exclusive
rights. An “exception” or limitation to an exclusive right means, effectively, that a right
holder is no longer in a position to authorise or prohibit the use of the work or other subject
matter: the beneficiary of the exception is already authorised by law to use that material e.g.
by copying it or making it available. Exceptions and limitations may only be applied “in
certain special cases which do not conflict with a normal exploitaiton of the work or other
subject-matter and do not unreasonably prejudice the legitimate interests of the rightholder”
(three-step test).'”*

Exceptions and limitations have been provided for in order to facilitate the use
content in specific circumstances, for example where the transaction costs in Ve

acquiring authorisation outweigh the economic benefits of doing so (e.g#q ?;gon,éié’fivate
copying); or to facilitate the achievement of specific public policy obje@iv A] g; as press
reporting, criticism or review. The exceptions and limitations provide-a “legal afithorisation”
to beneficiaries such as individuals, researchers, teachers, pué?li% %tu? ns, and those
reporting on news and public events to use protected mate,ri%é;@witho needing to seek

authorisation from the rights holders. The list of exceptions is.re fgﬁgquyat Annex C.

In the same manner that the definition of the rights is tex;§’1torié (’g has an effect only within

the territory of the Member State), the definition“6f the limitation Jand exceptions to the rights
is territorial too (so an act that is covered by an exception in-a®Member State "A" may require

the authorisation of the rightholder in a MemberState B»%l;,75 176
R, :,;g,«»

In some instances, Member States arg obth}_by% 2] Directives to compensate rightholders
for the harm that a limitation or exception to their rights inflicts upon them. In other instances
‘decide; 8 provide for such compensation. So while

Member States are not obliged, but may“d
exceptions are a rather blunt and irreversib 6;91, the scope for compensation can mitigate the
or the use. of their material. Indeed, exceptions

potential economic harm to rights holders ¢
may improve or reduce welfaré;7depending on their necessity, scope and design. Exceptions
are likely to be justified why

fransaction costs prevent mutually beneficial trade, leading, in
the extreme case to “missin

arkets” — the failure of services to emerge at all.'”?

Exceptions to copynigl%gre noy the only tool to facilitate certain uses of works online and,
increasingly, différent stakéHolders have seen the need to work together with a view to
facilitatgsan example where technical and/or financial collaboration is decisive to
achieying the relevantsgoals in a sustainable manner. Indeed, rightsholders and users are

; ]ﬁ‘workmg**fogether on projects in various sectors and Member States.'” Initiatives

§

174

WTOFTRIPS Agreement, Art. 13, WCT Art. 10, WPPT Art. 16, and Berne Convention Art.9(2), the
Beijing and Marrakesh Treaties

17 Only the exception established in the recent Orphan Works Directive (a mandatory exception to
copyright and related rights in the case where the rightholders are not known or cannot be located) has
been given a cross-border effect, which means that, for instance, once a literary work — for instance a
novel — is considered an orphan work in a Member State, that same novel shall be considered an orphan
work in all Member States and can be used and accessed in all Member States.

176 See also Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,
Visually Impaired, or Otherwise Print Disabled, VIP/DC/8 REV.

7 2013 Study Assessing Copyright Exceptions (Charles River Associates), paragraph 43 [not yet
published]

178 Examples, include the Dutch project « Beelden van de Toekomst » and Europeana « Sounds »
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to back such efforts are being undertaken at EU level, notably to faciliate mass digitasation
efforts. These include the 2011 Memorandum of Understanding on Key Principles on the
Digitization and Making Available of Out-of-Commerce Works which aims to facilitate the
digitization and making available by European libraries and similar institutions of books and
learned journals in their collections which are out-of-commerce.'” ™ In the structured
stakeholder dialogue “Licences for Europe”, participants make 10 pledges to overcome
problems European citizens may face in acceding cultural content in four areas: cross-border
portability of content, user generated content, data- and text-mining and access to audiovisual
works and audiovisual visual heritage. As part of the 10 pledges, film heritage institutions and
film producers concluded an agreement on principles and procedures for the ( "g;uzatlon and
making available online of audiovisual content held by film heritage institutions 1In addition,
broadcasters and rightholders agreed to find solutions for the digitisation and %sglakmg
available of broadcasters’ TV footage archives'®". ;

The ARROW project is another example for a joint user — r10ht owner mr; j
of facilitating the licensing of copyright protected works.'®

The InfoSoc Directive also implements international obligation; sﬁconc ;7 g Technologlcal
Protection Measures (TPMs)'®® and Rights Management Inforfati é‘gﬂln order for online
business models to develop and to facilitate rights managémient 1n»QﬁTme networks, rights
holders need to be able to identify works and S%rher sul?ject m: er"’snd authorship, and to

prov1de mformatlon on the terms and conditions”of use the, w 7 TPMs have been deployed

allowmg streaming of content, or downloadmgé; nder\
«, rtlgfes 6 and 7 of the Infosoc Dlrectlve

provision for sanctions and remedi é%}gd requires Member States to ensure that right holders
are in a position to apply f f m)unction against intermediaries whose services are used by a
third party to mfrmg 2 Fight or related rights. Procedures and remedies against
infringements of copyrl ht are ;’lio foreseen in Directive 2004/48/EC'® on the enforcement
of Intellectual Progerty ES:: IPRED) This Dxrectlve is the spemﬁc EU measure that seeks

com lercially available in customary channels of commerce, regardless of the existence of tangible
copies of the work in libraries and among the public (including through second hand bookshops or
antiquarian bookshops).

180 http://ec.europa.ew/internal_market/copyright/out-of-commerce/index_en.htm

st http://ec.europa.ew/licences-for-europe-dialogue/en/content/final-plenary-meeting

182 http://www.arrow-net.eu/

183 pursuant to Articles 11 WCT and 18 WPPT

184 pursuant to Articles 12 WCT and 19 WPPT

185 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of

intellectual property rights;
hito/feur-lex.europa.ev/LexUriServ/LexUriServ. do?uri=CELEX:32004L0043R(OD: EN:HTML
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application of civil law procedures in case intellectual property rights provided for by EU law
and/or by the national law of the Member State concerned are infringed.

Article 3 of IPRED sets out its general objectives and specifies that the measures that are
transposed by the Member States must (i) be fair and equitable, (ii) not be unnecessarily
complicated or costly and (iii) not entail unreasonable time-limits or unwarranted delays.
Moreover, according to paragraph 2 of that article, they must also be (i) effective, (ii)
balanced and proportionate, (iii) dissuasive, (iv) applied in such a manner as to avoid the
creation of barriers to legitimate trade and (v) providing safeguards against their abuse. Other
provisions cover, in particular, evidence-gathering powers for judicial authorities (Articles 6
and 7), powers to force offenders and other parties commercially involved in/ ;nfrlngement
to provide information on the origin of the infringing goods and of their distribu 5 m, network
(Article 8), provisional and precautionary measures such as mterlocutory xnjunéﬁen or
seizures of goods suspected of infringing (Article 9), as well as deﬁnltlvevémju ions ﬁs icle

11) or provisions on the payment of damages (Article 13).

Directive 2000/31/EC"® on certain legal aspects of information socj;e ‘

electronic commerce, in the Internal Market (the "E-commerce, Dire: tiy ") also contains
rthle 5 prov1des that

provisions which are relevant to the enforcement of copyrrgh
Member States should ensure that service prov1ders y ~

business detalls

Articles 12 and 13 of the same Directive llml‘r@tl‘?% iabilityef i
mere transmission of information and the essity o
temporary storage of information. Article T47also/ limits the liability of internet service
prov1ders for the storage of 1nformat10 v13‘€‘ﬁa‘t they are not aware of illegal content

information which they transmit or store, and from imposing
o seek facts or circumstances which may indicate illegal
saber States may establish obligations for information society
unicate to the competent authorities, at their request, information
cation of recipients of their service with whom they have storage

service providers to monitorithe
a general obhgatlon actively

g %pf efforts by Member States to review copyright Iegislation in the light of the
itestand challenges of digital technology, including those in France, Germany,
Ireland, the” I{Ietherlands, Poland, Spain, and the UK, as well as by third countries such as the

US and Australia.

1B Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market; http:/eur
lex.europa.ew/LexUriServiLexUriServ.do?uri=CELEX:32000L003 - En: HTMIL,
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8.4. ANNEX C (ii) - LIMITATIONS AND EXCEPTIONS TO COPYRIGHT

Article 5 of Directive 2001/29/EC

Article 5

Exceptions and limitations

1. Temporary acts of reproduction referred to in Article 2, which are transient or
incidental [and] an integral and essential part of a technological process and whose
sole purpose is to enable:

(a) a transmission in a network between third parties by an intermediary, or
(b) a lawful use

with the exception of sheet music, prov1ded that tEfé fig tho lders receive falr

compensation; b, ;
(b) in respect of reproductions on any medium mad s By urdl person for private use
imercial, on condition that the

and for ends that are neither directly nor 1nd1re;§%ly cO1 ’
rlghtholders receive fair compensatlon whlctf’tak ,,cco 1t of the application or non-

educational establishments or museu@s or by archives, which are not for direct or
indirect economic or commergia %ﬁiage

rdmgs%works made by broadcasting organisations by
f for their own broadcasts; the preservation of these
hlves may, on the grounds of their exceptional documentary

(d) in respect of ephemerai

recordings in offici %
character, be permitted;”

fre ;&ductlons of broadcasts made by social institutions pursuing non-
‘ ,jsﬁch as hospitals or prisons, on condition that the' rightholders

3. Memb“ef States may prov1de for exceptions or limitations to the rights provided for
in Articles 2 Ad 3 in the following cases:

(a) use for the sole purpose of illustration for teaching or scientific research, as long as
the source, including the author's name, is indicated, unless this turns out to be
impossible and to the extent justified by the non-commercial purpose to be achieved;
(b) uses, for the benefit of people with a disability, which are directly related to the
disability and of a non-commercial nature, to the extent required by the specific
disability;

(c) reproduction by the press, communication to the public or making available of
published articles on current economic, political or religious topics or of broadcast
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works or other subject-matter of the same character, in cases where such use is not
expressly reserved, and as long as the source, including the author's name, is indicated,
or use of works or other subject-matter in connection with the reporting of current
events, to the extent justified by the informatory purpose and as long as the source,
including the author's name, is indicated, unless this turns out to be impossible;

(d) quotations for purposes such as criticism or review, provided that they relate to a
work or other subject-matter which has already been lawfully made available to the
public, that, unless this turns out to be impossible the source, including the author's
name, is indicated, and that their use is in accordance with fair practice, and to the

extent required by the specific purpose;
(e) use for the purposes of public security or to ensure the proper performanc :
reporting of administrative, parliamentary or judicial proceedings;

® use of political speeches as Well as extracts of public lectures or si

authority;

(h) use of works, such as works of architectuge or
permanently in public places;

(n) use by commumcatg@rﬁ”ﬁ
study, to 1nd1v1dual mémbers

cases of minor importance where exceptions or limitations
nal law, provided that they only concern analogue uses and do

%gyother exceptions and limitations contained in this Article.

4. Where thgjﬁ/lember States may provide for an exception or limitation to the right of
reproduction pursuant to paragraphs 2 and 3, they may provide similarly for an
exception or limitation to the right of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised act of reproduction.

5. The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall only be
applied in certain special cases which do not conflict with a normal exploitation of the
work or other subject-matter and do not unreasonably prejudice the legitimate interests
of the rightholder.

Protection of computer programmes: Articles 5 and 6 of Directive 2009/24/EC
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Article 5
Exceptions to the restricted acts

1. In the absence of specific contractual provisions, the acts referred to in points (a)
and (b) of Article 4(1) shall not require authorization by the right holder where they are
necessary for the use of the computer program by the lawful acquirer in accordance
with its intended purpose, including for error correction.

2. The making of a back-up copy by a person having a right to use the computer
program may not be prevented by contract in so far as it is necessary for that use.

Article 6
Decompilation

code and translation of its form within the meaning of points

are indispensable to obtain the information necegsary to g%ehleve hie mteroperablhty of
an independently created computer program wit; “progrags, provided that the
following conditions are met: :

er;?fed to do so;

oG A
s o
-

fer perability has not previously been
in, om?(%a and

3. In accordafice with the provisions of the Berne Convention for the protectlon of
Literary and Artistic Works, the provisions of this Article may not be interpreted in
such a way as to allow its application to be used in a manner which unreasonably
prejudices the right holder's legitimate interests or conflicts with a normal exploitation
of the computer program.

Protection of databases: Articles 6 and 9 of Directive 96/9/EC

Article 6

Exceptions to restricted acts
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1. The performance by the lawful user of a database or of a copy thereof of any of the
acts listed in Article 5 which is necessary for the purposes of access to the contents of
the databases and normal use of the contents by the lawful user shall not require the
authorization of the author of the database. Where the lawful user is authorized to use
only part of the database, this provision shall apply only to that part.

2. Member States shall have the option of providing for hmltatlons on the rights set out -
in Article 5 in the following cases:

(a) in the case of reproduction for private purposes of a non-electronic database;

(b) where there is use for the sole purpose of illustration for teaching or stientific
research, as long as the source is indicated and to the extent justified by*the
commercial purpose to be achieved,
(c) where there is use for the purposes of public security of for the pugpos’je
administrative or judicial procedure; 8 i%
(d) where other exceptions to copyright which are traditionall
national law are involved, without prejudice to points (a), (b) and (¢

3. In accordance with the Berne Convention for the protection of
Works, this Article may not be interpreted in such a way as g%%l@lo ;
be used in a manner which unreasonably prejudices tﬁ& rlg% hdlder s legitimate
interests or conflicts with normal exploitation ofithe data!f@ e,

Article 9
Exceptions to the sui generis right , f*‘%

Member States may stipulate that laviful userg:of e P’}abase which is made available to
the public in whatever manner may, w1~ out the ay orization of its maker, extract or
re-utilize a substantial part of its contgnts.

te pulp%aes of the contents of a non-electronic

(a) in the case of extraction for, priv:
database; -

(b) in the case of extractjg .. £0

j'for re-utilization for the purposes of public security or
) udmal procedure.

1. Member States may derogate from the exclusive right provided for in Article 1 in
respect of public lending, provided that at least authors obtain remuneration for such
lending. Member States shall be free to determine this remuneration taking account of
their cultural promotion objectives. :

2. Where Member States do not apply the exclusive lending right provided for in
Article 1 as regards phonograms, films and computer programs, they shall introduce, at
least for authors, a remuneration.

Acrticle 10
Limitations to rights
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1. Member States may provide for limitations to the rights referred to in this Chapter in
respect of:

(a) private use;

(b) use of short excerpts in connection with the reporting of current events;

(c) ephemeral fixation by a broadcasting organization by means of its own facilities
and for its own broadcasts;

(d) use solely for the purposes of teaching or scientific research.

2. Irrespective of paragraph 1, any Member State may provide for the same l,gmds of
llmltatlons with regard to the protection of performers, producers of pho,nog ms,

speCIal cases which do not conflict with a normal exp101tat10n of theﬁgggbjee“t matter and
do not unreasonably prejudice the legitimate interests of t?;m% ol deﬁf
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8.5. ANNEX D - TERRITORIALITY OF COPYRIGHT

Protection under copyright comes into existence automatically with the creation of a work and
does not, contrary to industrial property rights like e.g. trade marks or patents, depend on
registration with a public body.

Copyright is also territorial (referring to national territories) in the sense that the rights
granted under copyright (e.g. the right of reproduction, i.e. the right to prevent the
unauthorised copying of protected content; or the right of making available, i.e. the right to
prevent unathorised dissemination of protected content online) are provided for in national
law, and not in the form of unitary rights at EU level. For example, the authot. of a book has
not a single EU-wide right of reproduction but 28 different national rights ‘of t&production.
The geographical scope of these 28 rights is limited to the territory of the Member;State that
grants the right in question. - 3

The Internet offers more than ever before the possibility to distribute/cgglnfuﬁggafe ‘ontent
across borders. As a result, a single online cross-border transmission may, f; i under the
territorial scope of the exclusive national right granted by the Mémben, Sta

State”in which the
communication is initiated (e.g. the French right of making avaiﬁﬁig to the public) and, at the
same time, under the territorial scope of the exclusive national right , ted by the Member
State in which the transmitted content is received by thg@’?% -user ¢'g. the Belgian right of
making available). A service provider responsible fo Ssuch a transmission must therefore
acquire a licence not only in the Member State imwhichzit, i ifiates the transmission but
possibly also in all Member States to which thesCofitent is transmitted (possibly 27 more
Member States). é,&»‘z’%

Despite the territoriality of copyrigﬁé’%%rightﬁ%}g§§§ are free to issue a multi-territorial or pan-
European licence in a single contract. This is partigilarly the case where rightholders (e.g. a
book publisher or a record produger) have tﬁ‘%geé/rights for all territories in their hands.
Nevertheless, even when rightholdets posess”all rights to issue a multi-territorial or pan-
European licence, they may prgg , to ssue éxclusive licences with a limited territorial scope
(e.g. matching the territory of a Meém et State or based on linguistic criteria).

On the basis of the gdfréﬁ = legal framework for cross border infringements including
transmissions over th ,iinterne&é the most recent case law of the Court of Justice of the
European Union (CJEUYL. s g%ests that a relevant criterion to localise where an infringing
act of mgkin% con able to the public occurs is the “targeting” of persons in another
Membet”State. Accerding to this approach, the copyright-relevant act (which must be
license d) occiirs at lg}tf?s
is applied to licencing, a service provider would not need to acquire a licence
for all Meniber States in which the service is receivable but only for those that are actively

targeted. '**A Service provider “targets” a group of customers residing in a specific country

Py

187 See in particular Case C-173/11 (Football Dataco vs Sportradar) and Case C-5/11 (Donner) for copyright and
related rights, and Case C-324/09 (L°Oréal vs eBay) for trademarks. See also Ginsburg, Where Does the Act of ‘Making
Available’ Occur? (hitp://www.mediainstitute.org/IP1/2012/102912.php). With regard to questions related to jurisdiction, the
Court, has differentiated according to which provision of the Brussles I Regulation was applicable, see joined Cases C-585/08
and C-144/09 (Pammer and Hotel Alpenhof), Case C-170/12 (Pinckney vs KDG Mediatech), and pending Case C-441/13
(Pez Hejduk).
18 If, to the contrary, each act of accessing a service were already sufficient for a copyright relevant to occur in the
Member State of access (regardless of whether that Member State was targeted by the service provider), passive
sales would be possible to customers residing in Member States for which a licence has not been acquired.
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when it directs its activity to that group, e.g. via advertisements, promotions, a language or a
currency specifically targeted at that group.

A targeting approach as a legislative option, would require an online service provider to
acquire the rights for e.g. a specific song for all Member States actively targeted.. Actively
marketing that song throughout the whole EU without acquiring an authorisation for all
Member States would infringe copyright in all those Member States in which the rights have
not been cleared. For example, if an online platform acquires a licence to sell a digital copy of
a specific song for Member State A, it would only be allowed to actively, market it to
customers located in Member State A. .

The licensing of rights functions very differently in the different sectors. In music,, for
example, phonogram producers usually hold their own rights (in the phon? T %}% as ﬁell as
the rights of performers (in the performances fixated on the phonogra‘m )‘”’dfx Ehave been
contractually transferred to them for the whole of the EU. Difficulties with, ﬁgltl-temtorlal
licensing have mamly arxsen where the onhne rlghts of authors (cemp Jsersv ?Inmsts) are in

repert01re where they have the rlghts for all temtor;e“éfa This ;? the reason why the
Commission proposed in 2012 a Directive on C%;ectwe Rights Management Organisations to
facxlxtate the dehvery of multl-temtorxal licences in musicabwores for the benefit of all online

From the perspective of a customer that is degwcf access tg'a service abroad, this disadvantage
is mitigated strongly when s/he is?able tospurchase the work in question from other
dlstrlbutors that are active in his or her gwn Membs #'State of residence. This is often the case

n*premium audio-visual content (i.e. other content
than e.g. films, series and shows oré*hve sp yﬂ%) where distribution is not organised on the
basis of territorial exclusmty
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Table Al - Territorial coverage of large online music service providers:"
Deeze |iTunes [Emusic |7Digita| Rara.com |Spotify [Napster {Youtube glePlgxXbox Nokia LastFM  Hamba/lajAmazon NMy Space {Wimp Total

HR 27 1
RO 3
CY 4
MT 4
si 4
BG 4
SK 5
HU 5
cz 6
EL 6
EE 6|
v 6
LT 6
L 8
DK 8
Fl 10,
BE 11
PL 11
SE 11
PT 12|
FR 13
NL 13
ES 13
IE 13
T 14|
DE 14|
UK 15
AT . ) 15
Total 28] 27 25 25 20 19 14 14 13

s
ormatzdzgabé’ut legitimate online music

music Sector, including GERA (Global
M producers), GIART and FIM

Source (November 2013): pro-music.org. Pro-music provzdes ir
services. The information is compiled by organisations: Gbtive in 1
Entertainment Retail Assoczatzon—Europe) IFPI and IA{f LA

the basis of territorial exclusivity,
especially as far as premium audio-visual cor tgjs’a goncerned (e.g. new films, shows, series
or live sports).”® In such a situation, the:economic exploitation rights for a specific Member
State are licensed exclusively to a smgfe : ona At istributor, and the rightholder (usually the
film producer) guarantees not to authorls y other distributor to market the concerned
content in that Member State..

monopoly« \%}th ’e@ard té the distribution of the concerned audio-visual content) leads to a
SItuatlgﬁ“% Ste dlffe:rent persons hold the various national rights in the EU. Acquiring a Pan-
Eu;o n lm{}ase thr@%’; h a single entity that holds all the rights is therefore not possible

ith regard to a film, for example, a French film distributor may hold the French
oduction and the French right of making the film available online, whereas a

189 The tdble expresses the availability of webstores in Member States. In particular as far as local, non-English/US
repertoire is concerned, there can be differences between the various local webstores of an online music service
provider with regard to the availability of individual songs or albums.

190 With regard to broadcasting, the type of audio-visual content that is not licensed on a territorial basis - and that is
therefore most widely available cross-border - tends to be nationally produced programming that has limited mass-

market appeal beyond national borders. Rights for US films and television works and international sporting events,

on the other hand, tend to be licensed exclusively to different national or regional broadcasters.

191 To a lesser extent, differences in who holds the national rights required for the economic exploitation of
creative content also derive from differences in the national rules on authorship and transfer of rights
which are hardly harmonised at EU level. For example, the rules on which persons contributing to the
creation of a film are to be regarded as authors may vary at national level (e.g. whether the cameraman
or the cutter are film authors).
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Belgian film distributor may hold the equivalent rights for the territory of Belgium. An online
service provider that intends to market a film via the internet to e.g. French and Belgian
customers will therefore have to acquire a separate licence from the French and the Belgian
distributor. Acquiring a licence only for the Belgian territory and actively marketing the film
nevertheless also to customers residing in France would not only infringe copyright in France
(the rights holder being the French distributor) but also the Belgian distributor’s contract with
the film producer (which protects the French film distributor’s territorial exclusivityvia
obliging the Belgian distributor not to provide cross-border acccess to its services). In order to
avoid legal sanctions, the Belgian online service provider will therefore geoblock its service
and restrict its accessibility to customers residing in Belgium (respectively to ciistomers using
a Belgian IP address).

First, the mdustry structure m the aucho v1sual sector is tradltlonlaﬂi,/ ati ﬁoth with regard
ters, etc) of audio-visual

mtemet—based companies also play an 1mportant,g@

nced via pre-selling national

Second, audio-visual productions are expensive and:
ibutors on the basis of territorial

rights (before production) to different natlonaf
exclusmty ,

distributor in each Member State allo
and maximises producers’ revenuess

exclusivity support the system of release windows. Via shielding national
distributors fteni external competition, absolute territorial exclusivity clauses also ensure that,
for example,the release chronology that was agreed for a specific film in one Member State is
completely segregated from a potentially different release chronology in another Member
State. Accordingly, a distributor that is, for example, still showing a film in the cinemas in
one Member State will not face any competition from another Member State in the form of an

online VOD offer.

192 Brett Danaher & Samita Dhanasobhon & Michael D. Smith & Rahul Telang, 2010. "Converting Pirates
Without Cannibalizing Purchasers: The Impact of Digital Distribution on Physical Sales and Internet
Piracy," Marketing Science, INFORMS, vol. 29(6), pages 1138-1151, 11-12.
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Customers that are — because of their place of residence - denied access to the buying (or
watching) of e.g. a particular film cross-border from a particular online service provider, often
cannot access that film from another, local online distributor. For example, the local
distributor that enjoys territorial exclusivity in the Member State in which the concerned
customer resides, may choose to follow a different media chronology and may, for example,
offer that film online only several weeks later. It may also choose not to exploit that film in
that Member State through an online platform at all. It is also possible that the producer
cannot find any local distributor interested in purchasing the online rights for that Member
State (while distributors in other Member States are at the same time still prohibited to
provide their services in that Member State). Whatever the reason, custome ggldmg in the
“wrong” Member State can be completely prevented from purchasing a particulagfilm online,
although that film would be readily available in other Member States.

Table A2 - Territorial coverage of large Over the Top (OTT)' aii

roviders’?

I|Tunes Store [UPC Dailymotion  ISky Xbox Movies/lGoogle Play MdNetfliyMUB! |Canal + Maxdome Total

HR o)
BG 1
cY 1
EE 1
Lv 1
LU 1
MT 1
PT 1
RO 1
sI 1
AT 2
EL 2|
DK 2
HU 2
(X3 2
NL 2
SK 2
SE 3
PL 3
BE 3
CZ 3
ES 4
Fi 4
IE 4
1T 4
FR 7
DE 9
UK 9
Total 26

Source: MA EDa?

may allocat specific national store to customers reSIdmg in a spemﬁc Member State.

Service providers may choose to do so because of the resulting possibility to price-disriminate

193 Over the Top (OTT) refers to audiovisual services provided over the internet rather than via a service
provider's own dedicated managed network. It is usually delivered directly from provider to viewer
using an open internet/broadband connection; accordingly, there is only little infrastructure investment
required on the part of the provider (in particular ‘as compared to IPTV services that are based on
closed, proprietary networks).

194 The table expresses the availability of webstores in Member States. In particular as far as local, non-
English/US productions are concerned, there can be differences between the various local webstores of
an online service provider with regard to the availability of individual audio-visual works.
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between national markets, or because they want to offer customers an experience tailored to
local languages and preferences.

Absolute territorial exclusivity arrangements segment the Internal Market along national
borders.

The CJEU has developed a distinction between agreements based on territorial exclusivity
and those based on absolute territorial exclusivity.'”” In the context of broadcasting of football
matches'®, under competition law, rightholders (as interpreted by the Premier League
judgment to mean those that hold rights in football matches) and service providers may,
under certain circumstances, agree on allocating exclusive territories to single distributors
with regard to actives sales, but they are - unless other circumstances justify’ nding that
such an agreement is not liable to impair competition - not allowed to exclude th stibility
of passive sales (following the express request of a consumer residng ua?;.&d
covered by the agreement) . ;

It is 1mportant to note, however, that the mere prohibition of temtrlal é{st jctions (with
regard to passive sales) in agreements between rightholders and servic roV ers does not

195 i ight, see i i i ueiGises (ﬁ‘ gd Cases C-403/08 and C-
429/08) The Football Association Premier League (FAPL) licensegthe rights; to broadcast the matches of the
sfits, the FAPL licences only one
broadcaster per territory. In the Premler League Cases, the absolute e ,: Fexclusivity of these licences was
ensured via contractual terms that obliged the broadcasters | };ypt “theif satellite broadcasts and to limit the
circulation of the decoders to the territory for which th obtaineda licence. The cases were prompted by the
attempts of the FAPL to stop the marketing and the wée o codm' devices that were imported by a publican
from Greece into the UK. The Greek satelfffe broadca ﬁA had bought the rights for Greece from the
FAPL at a cheaper price than the British broadcaster B§k B pal% for the UK. Accordingly, the decoding devices
imported from Greece were much cheaper thanithe Ies avmﬁb le in the UK from BskyB (in addition, the Greek
decoder imported by the publican was no&dxcencexf for,commercial use). The two main parts of the CJEU’s
ruling in the Premier League Cases congern ﬂie freedom to provide services and competition law. The part of the
judgment on the freedom to provic ervices rendered the provisions of national civil and criminal law
sanctioning the unauthorised 1mportat1‘>%(é f‘?ise of the decoder card unenforceable. The part of the judgement
on competition law ehmmate%:gixg Greek broadcaster’s contractual obligation not to sell decoder cards to
customers established in anogfier Member State (the UK).
With regard to thﬂ\ broadcasﬁng of copyright, football matches which are — save for incorporated
& tected by any EU rule of copyright , but which may be protected by
p ular the Premier League Cases (Joined Cases C-403/08 and C-429/08). The
igtion Premier League (FAPL) licenses the rights to broadcast the matches of the English
il league. In order to maximise the value of these rights, the FAPL licences only one
ter per fe%rltory In the Premier League Cases, the absolute territorial exclusivity of these
ges was ensured via contractual terms that obliged the broadcasters to encrypt their satellite
oddcasts and to limit the circulation of the decoders to the territory for which they obtained a licence.
The caggs were prompted by the attempts of the FAPL to stop the marketing and the use of decoding
devxcﬁs that were imported by a publican from Greece into the UK. The Greek satellite broadcaster
NOVA had bought the rights for Greece from the FAPL at a cheaper price than the British broadcaster
BSkyB paid for the UK. Accordingly, the decoding devices imported from Greece were much cheaper
than the ones available in the UK from BskyB (in addition, the Greek decoder imported by the publican
was not licenced for commercial use). The two main parts of the CJEU’s ruling in the Premier League
Cases concern the freedom to provide services and competition law. The part of the judgment on the
freedom to provide services rendered the provisions of national civil and criminal law sanctioning the
unauthorised importation and use of the decoder card unenforceable. The part of the judgement on
competition law eliminated the Greek broadcaster’s contractual obligation not to sell decoder cards to
customers established in another Member State (the UK). The part of the judgment on copyright
precluded the broadcast in the UK (as a matter of EU law) where it contains works of authors and those
that benefit from Article 3 of the Infosoc Directive.
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automatically guarantee that end-users will be able to access a particular service cross-border.
The decision of whether to serve customers residing in a specific Member State still lies with
the service provider. Even in the absence of contractual clauses prohibiting the service
provider to provide a service cross-border (at least with regard to passive sales), it may choose
to restrict the accessibility of its service to a limited number of Member States for other

reasons.

Smaller distributors, for example, sometimes lack the financial resources or the technical
infrastructure required for a pan-European service. Therefore, they may choose a more
focused business model, based on making their service only available in a llmged number of

Member States.

Member State (which might be the only Member States in which tf
products in question), the service provider has nothing to gainif
clicks via providing access to users residing in other Member~! te
providing access to users in such other Member States m&;ﬁﬁn; inve
rightholders legitimally expect to be paid for those users.d %

With regard to paid-for services, where users mak pay.

digital copy of a song, the concept of passive salesﬂf‘s""g are likely to feasible approach. In such
g a passive sale a certain fee that

a situation, distributors can charge each cus §})ﬂ'f&}l’ initia
directily contributes to their revenues, regardles vhere the customer is r631dmg, and
rightholders can directly claim a certain '
cross-border passive sales. »

The territoriality of copyrloht 1s irthérent mf, e current copyright system and can, as such,
only be eliminated via mtrpducmg a European Copyright Code providing for unitary
exclusive rights (as opposed to n ‘l copyright codes providing for national exclusive
rights). Naturally, this cg{nﬁé ‘be done at national level.

The negative effects oﬁﬁcontrac# al agreements based on absolute territorial exclusivity (that
prohibit all cross~b%rdef®s%r / including passwe sales) can currently only be addressed
through the&enf i @ent of competition law.'”” Competition law decisions provide industry-
¢ for companies as to their agreements' compliance with EU competition rules.
7 competition law is enforced ex post on a case by case basis, and assessments
lly fact- spec1ﬁc Moreover, the freedom to provide and receive services in the
et falls under rules of the EU Treaty separate from its competmon law provisions.
Another dlfﬁﬁﬁ}ty lies in the current legal uncertainty as to the precise scope of permissible

provisions fn licence agreements based on territorial exclusivity. Finally, views among
stakeholders also differ as to how to define passive sales in the context of online services

related to copyright.'*®

| Economic framework for analysis: Copyright territoriality and territorial restrictions in

197 In this regard, and following the Premier League/Karen Murphy judgment, on 13 January 2014, the
Commission initiated formal proceedings territorial licensing restrictions for pay-TV content.

198 Some stakeholders argue that e.g. services provided on an English language online platform do not
allow for a proper delineation between active and passive sales.
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licensing agreements

The key economic mechanisms, through which territorial restrictions in licensing agreements
may affect social welfare, can be broadly categorized into three groups: (1) the use of vertical
restraints for interactions between parties within the vertical supply chain and between supply
chains (2) price discrimination and (3) transaction costs. The effects of these mechanisms are,
naturally, strongest when absolute territorial restrictions are applied. The magnitude of these
effects would diminish according to the degree to which territorial restrictions are reduced.

1. (1) Vertical interactions and interactions between supply chains

2. Exclusive territorial agreements can generally contribute to a segmentation of'n
impeding an important objective of the Internal Market. It should be noted, however,
effects of exclusive territorial agreements should be considered to be per se negatiyeel
economic literature has shown that such agreements may solve extemaligifgs
marginalization, investment incentive provision problems, free-riding). <

3. It should be noted that the models in which vertical restraints le:
sensitive to small changes in assumptions and often exhibit ambig f
economic theory provides some arguments on how vertical restraints (.
restrictions) may enhance social welfare. ) # -

4, As summarized in the diagram in section B.T%efﬁciei
. A E:
include:

5, - Solving a free-rider problem. Advet‘tisi;r%and placement, in particular for movies, is often
specific to a linguistic and cultural coni;%t in wkﬁ%hm@”egnteﬁ is sold and to media that will expose
the content. Local distributors, exhibitors and platforms are more likely to invest in such activities if
they can capture the value that these activities: reatézggfglusive territories may contribute to avoiding
that rival distributors, who have not m@dé the investment in the placement, benefit from the investment

(free-riding). %

8. - Solving vertical externalitie c%%)rs along the value chain are often confronted with agency
problems which result from. vertical externalities. For example, producers or distributors have to rely
on cinemas to screen thejf movies;in prime-times and incur investments in high quality equipment
(e.g. seating, large scgeer% high quality sound and cleanliness). The cinemas might not be willing to
make these investments it the.s ovie is simultaneously offered by an online provider in the same
i iéular probf%’in might be diminished if the release windows are aligned across all the

199 Ideally, the conclusion on the relative magnitude of the above effects and the overall impacts of policy
changes would be made on the basis of comprehensive empirical analysis. However, the body of
relevant empirical literature on the subject is still relatively small and in part is plagued by
methodological problems and lack of data. It would indeed appear that, overall, the available evidence
is not yet stable. Moreover, comprehensive empirical analysis would in principle have to encompass a
large number of differentiated products, dissemination channels, different national markets and account
for the fast, but uncertain, pace of adoption of online content dissemination. In order for the results of
such an analysis to be directly useful for policy recommendations, it would not only have to account for
the main mechanisms through which social welfare might be affected, but at the same time consider the
ways in which industry structure could respond to policy changes.
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production in exchange for territorial exclusivity, can therefore be important for creative industries
because of the inherent revenue uncertainty. This mechanism allows for sharing the risk between the
producer and commercial users.

8, - Allowing for uniformity and quality standardization. Vertical restraints may help create a
brand image by imposing uniformity and quality standardization on the distributors. In this way, the
attractiveness of the product to final consumers and sales can be increased. For example, by imposing
territorial restrictions on distributors, the audio-visual producer can assure that a film will be
mediatised in a standardised way across a territory which shares common cultural and linguistic
elements to avoid confusion and loss of value. '

& Economic theory, on the other hand, identifies circumstances, in which vertical festraints may

be harmful to welfare, and in particular consumer welfare, for example:

- Dealer or supplier collusion. The concern here relates to the fact that vertical rg A?gts oft n; %&uce
downstream competition. While this is not necessarily harmful to welfareiby ; “gii‘}i?in certain

Y AtS
. . . . . ) . S e
circumstances it might be - for example, resale price maintenance may remove TICt S%on';petl’aon

between retailers 3

i

lates j@ a strategic use of

- Softening competition. Also called “strategic delegation”, this efféct’
itiort§g,as to relax competition

vertical restraints in order to change the nature of downstream com
in the upstream markets. P

- Raising rival’s costs — foreclosure. Entry of compgitq};s at %e level of the supply chain might be
made more difficult by the use of certain vertical restraints. Al Féé?natively, the concern is that the
ability of existing rivals to exert competitive cons:;&ig% co

- Commitment problem. This problem ¢ah be a ’%fte y "%%%he"incenﬁve for opportunistic behaviour of

the supplier who wants to offer a rival retailer a fgw%er pn%e (or better terms more generally) after the
first retailer has invested in inventory holdingss, The “Hival retailer will undercut, making it practically
impossible for the first retailer to sell it§'invent

3 2
10, In creative industries, gh@%sggg}gg%or potential harmful effects of vertical restraints to arise
needs to be assessed on a case-by-case basi§ as economic theory does not provide robust arguments for
them to be systemic. This 1&5%%?&56 the assumptions, under which they are predicted to arise, are not
always satisfied in these fgdustrié . It also needs to be kept in mind that the harmful mechanisms, as

also be present. !ngi;%éd, a¥ertical restraints may in some cases be inefficient from the static

(today’s ¢ erypeint of View, they may also be important in preserving incentives for creation, to

the effeét th %

12. Pricé disCrimination is a situation in which similar products are priced differently insofar as
the price differentials are not justified by the differentials in costs of production or distribution. In
order for price discrimination to be effective, three conditions must be satisfied. First, the firm must be
able to distinguish between different consumers or groups of consumers who share some demand
characteristics. Second, arbitrage, that is resale of goods in the secondary market which is not under
the control of the firm, must be absent (or preventable). Third, the firm must possess some degree of
market power. By ensuring that the above conditions are satisfied, tetritorial licensing facilitates price

discrimination.

13. Clearly, price discrimination increases profits of a firm. But it is also well established in the
economic theory that it may have positive effects on the surplus of the consumers, and thus total
welfare. Indeed, economic theory predicts that in the static sense, price discrimination unambiguously
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reduces welfare only when it does not result in an increase in total output, whereas in other
circumstances the effect on welfare is ambiguous.

14, Consider, for example, two territories in which consumers differ in their average valuation of
the product. With price discrimination, the high valuation territory will be charged a higher price,
whereas the low valuation territory will be charged a lower price. Thus, there will be cross-
subsidisation of low-valuation consumers through high-valuation consumers and, correspondingly, an
-undersupply to high-valuation consumers and oversupply to low-valuation consumers. Such a cross-
subsidisation results in a loss of social welfare, To compensate for this loss, price discrimination has to
increase overall output. In other words, price discrimination is statically beneficial when it allows for
serving an additional market that would not be served under a uniform pricing scheme (because
consumers’ willingness to pay in this particular market'is lower than the uniform price).=%

15, Additionally, price discrimination can entail important dynamic effects, that shou
considered as well. By way of example, ensuring certain level of profits, pric fé’mmmay' n can
enhance the incentives to invest into production and quality of content. ]
benefits from price dlscrlmmatlon m terms of investment into new pr ducts tg,_

18. These dynamic effects would appear to be partlcularly rafglevant
Therefore, while overall welfare effects that come about through th C”%annel of price dlscrlmmatlon
are ambiguous, changes abolishing the ability of dhe rlghﬂ:f Iders té% price discriminate, must be

carefully assessed.

17, (3) Transaction costs

18. Transaction costs are “frictions? WhiCh%E
transaction costs, to the extent they are ,aﬂvgldablg ;": always detrimental to welfare Moreover,
because transaction costs associated wu:h onh hcei sing reduce potent1a1 revenues, they may also
decrease entry (or incentives for expaqsmn) tHe provision of music and audiovisual services,
prevent formation of new markets and thus also affect welfare negatively in a dynamic sense.

19. On the premise that it reduces action costs, and all else given, a limitation on the practice
of territorial licensing, is ljkely*to promote cross-border trade of content. Besides the obvious benefits
of trade to consumers in.the form?6f greater availability of products, the benefits may also accrue to
exporting producers& iy theform of hlgher profits, as the potentlal market size expands w1th trade.

A . I transaction costs can be reduced by changing the legal framework without
affectirig th¢ incentives of the producers, such changes should be considered. However, in such an
assessmeritthere.is a straightforward, but important consideration that has to be kept in mind: some
transaction c@sts are an unavoidable consequence of licensing content, and therefore intrinsically
linked to copj‘f;lght as such and the role it plays in providing incentives for production of content.

Moreover, importantly to the assessment, it should be noted that while removing some
sources of transaction costs, an intervention which limits the practice of territorial licensing
may introduce other sources of transaction costs. For example, by removing territorial
principle of licensing, the scope actual and potential audience would be more difficult to
determine, which would increase transaction costs due to business uncertainty (resulting in a
need for more complex and comprehensive contracts). Because there are different sources of
transaction costs, the likely impacts need to be assessed in a comprehensive framework and
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all such sources need to be identified and considered with respect to their relevance.
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8.6. ANNEX E — USER-GENERATED CONTENT

User Generated Content (UGC) is understood in this Impact Assessment as referring to cases
where a pre-existing work is taken by a user as a starting point for his/her own expression,
modified or transformed in one way or another, and then made available online. A typical
example is where an individual takes a music track, adds his/her video, and uploads the result
onto a platform. It may also include the merging of two pre-existing works (“mash-ups™). The
threshold may be lower than “a certain amount of creative effort”.*® It excludes the case of

“mere upload”, where a user merely distributes on the internet (by uploading and sharing it)
pre existing works without having intervened in any way on the work. It also excludes

. « D o
“creation from scratch”, i.e. the case where a user creates a new work “from scratch”, without

relying on a pre- ex1stmg work.

including the right to make available

(1) The reproduction right: There will be at least a “reprodug gon in:
Generated Content since the user will start from a pre efls
new/modified version of that work. -

{

In addition, UGC involves the adaptatlon right ev%ry tlm%me pre§x1stmg work i Isa copyright
iewotk or modify it2°! Article 12
of the Berne Conventlon prov1des for an excluswé right for authors to authorize adaptations
of their works: “Authors of literary or art}sf’%’ worké%all enjoy the exclusive right of
authorizing adaptations, arrangemefifs an % i jteratlons of their works.” The Berne
Convention does not explicitly authori' f nb States to provide for exceptions to the
adaptation right but it is generally reCoghized ‘tHat they may prov1de for an exception for
parodies and caricatures, which are thenm" @’f be considered as “excused adaptations”. 202
Contrary to the reproduction Anforht ar d the “communication to the public/making available
right, there is no express rule’with'Féspect to adaptations in the Infosoc Directive (unlike the
Software Directive and in:thg Database Directive). However, the broad manner in which the
reproduction right in A;ftic]e that Directive is formulated and the CJEU’s jurisprudence
IEPLE ,f’nght notably in Infopaq®® and Eva-Maria Painer’ seem to
¥e“fise to a further reproduction within the meaning of Article 2.
Allposter5205 will shed further light on the scope of Article 2.

PropoSed definition by the OECD

201 In the same sense, M. Ficsor, “Comments on the UGC provisions in the Canadian Bill C-32: potential dangers for
unintended consequences in the light of the international norms on copyright and related rights™ (23 October 2010),
available at http//www.copyrightseesaw.net/archive/2sw_10_item=31, p. 3.

202 S. Ricketson & J. Ginsburg, International copyright and Neighboring Rights, Oxford University Press, 2005, p.
483-484, as quoted by M. Ficsor, “Comments on the UGC provisions in the Canadian Bill C-32: potential dangers
for unintended consequences in the light of the international norms on copyright and related rights” (23 October
2010), available at http://www.copyrighiseesaw.net/archive/Zsw 10 item=31, p. 5.

203 Judgment of the Court of 16 July 2009, Case C 5/08, Infopaq - Infopaq International A/S v Danske
Dagblades Forening

204 Case C-145/10 — Eva-Maria Painer v Standard VerlagsGmbH

205 Case C-419/13 — Allposters v Stichting Pictoright
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(2) The right to make available: Uploading UGC on a Web platform or site, whether for
commercial purposes or not, amounts to communication to the public and/or making

available?®

Consequently, when UGC involves copying and adapting parts of pre-existing works and is
communicated to the public, a licence from the right holder covering the user’s activities will
be necessary, unless exceptions to the reproductlon, communication to the public (making
available) and adaptation right apply.”®’ In several cases open licences alreaciy provide this
authorxsatlon to anyone willing to produce UGC.

ey

5( 1) of the Info Soc Dlrectlve three exceptlons in the DerCtIVC are re evﬁgﬂ%ﬁ%g% leasti T part,

o %% “%%’ tations for purposes
such as criticism or review, provided that they relate to a work oriothier subject-matter which
has already been lawfully made available to 7 e ubliéy, that, %nless this turns out to be
impossible, the source, including the author's napie O ficated, and that thezr use is in
accordance with fair practice, and to the extengzequzr he specific purpose”.

All Member States either already hadror have;g inf »@éfﬁced such exception when implementing
‘the InfoSoc Directive. 2% Variations persi’st: %"?ﬁ/’;

° “Quotation” is often consﬁ;red as:] éaning that only parts (or “small parts” of a
work may be reproduced b‘fé this ts not always the case and some countries (the
Netherlands) are more*li %ra an others (France, Luxembourg), while in Ireland, it
is debatable whethegthe size of the quotation matters or not;

° It is somet1me§ recalle fithat the intellectual legacy of the pre- CXIStln% work must be
2 ndgg\e ’ectd ina recogmzable way (Estonia, Belgium®®), but not all

ber,States (Belgium, Italy) prohibit quotations for commercial purposes;
in s@%ue Member States, the quotation may not prejudice the commercial exploitation
he work or otherwise cause a prejudice to the author, in some other Member

,such condition is not mentioned or not existing.

(b) Parody.-Caricature or pastiche: Article 5.3(k) of the Info Soc Directive allows Member
States to provide for an exception for “for the purpose of caricature, parody or pastiche”.

206 in the sense of Article 3 of the InfoSoc Directive “the exclusive right to authorise or prohibit any communication to
the public of their works, by wire or wireless means, including the making available to the public of their works in
such a way that members of the public may access them from a place and at a time individually chosen by them”

207 See in this sense, IDATE, TNO & IVIR, User-Created-Content: Supporting a participative Information Society,
- SMART, 2007/2008, p.188.

208 See the De Wolf Study for the European Commission

209 M.C. Janssens, in La loi belge sur le droit d’auteur, Commentaire par article, Hommage & Jan Corbet, Larcier, ed.

F. Brison & H. Vanhees, 3rd ed., p. 139.
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There is currently a case pending before the CJEU which should shed light on the scope of

this exception.'?
° Ten Member States have introduced an explicit exception:
° Belgium, Germany, Estonia, Spain, France, Lithuania, Latvia, Luxembourg,
malt, and the Netherlands;
° In a further seven member States, it is considered that even though there is no
explicit exception, such use may be otherwise authorised by virtue of the copyright
framework:

° Austria, Denmark, Finland, Hungary, Italy, Portugal, Sweden;

X below).
(©) In01denta1 mclusmn Artlc e 5. 3(1) of the Info Soc Dlrectl

ich as the examples

often referred to of private video of weddings or other p}?tVa events where some
music may be heard in the background. There is. as yet no:CJEU Jg;:igment on the scope of this
exceptlon so its scope is unclear. Form a polic: f yiew, it can be argued that
“incidental” does not equal “in the backgroum ther refers to “accidental” o

“unintentional” takings and thus to situationgsit the purpose of the user was not to

Germany, Ireland, Malta, the Netherlands, Portugal, Sweden and the

seems to more or less apply in Hunorary,

) lf?

e Sometimes, the purpose of the inclusion must be for reporting on current events
(Denmark, Spain).

The overall picture of the legal framework for UGC at EU level is one lacking in

harmonisation.

20 Case C-201/13 — Deckmyn & Vrijheidsfonds v. family Vandersteen and others
2 De Wolf Study for the European Commission
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The possible “chilling effect” of the current situation is hard to assess because one would
need, by definition, to gather information about projects which were not carried out on
account of fears by users or caricaturists of the risks involved. In the meantime, the growing
production of UGC suggests that users seem at the moment not to be deterred by an uncertain

legal framework.

As of 2013, 100 hours of video content are uploaded to YouTube every minute, and more
than 1 million creators from over 30 countries, globally, earn money from their YouTube
videos. More than 4,000 “partners” use Content ID to monetise the use (and re-use) of their
material on YouTube, including major US network broadcasters, film studigs, and record
labels. For the time being rights holders have refrained from preventing the*emergence of
UGC, and have been rather inclined to embrace the commercial opportunm
predommantly the big platforms that have concluded hcensmg agreement;ffg )

22 For example, in Europe, the licensing of ad-supported services (such as YouTube) accounts for 8% of the digital
revenues of the members of IFPI or 2.3% of total revenues of IFPI members (IFPI « Recorded Industry in

Numbers 2012 », p.29)
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Table A3 - Implementation of Art 5.3.k InfoSoc Directive - Exception for Parody,
caricature, pastiche

No explicit exception. Some commentators consider that “the freedom to make caricatures is
AT S - . .
safeguarded under general principles of copyright law and will seldom amount to a reproduction or

adaptation™"

BE Yes, existed since 1886.

Case law has interpreted narrowly and requires the following cumulative conditions: the parody must
itself be original, have a purpose of criticism, be somewhat humorous and may not cause confusion with
the pre-existing work. It is sometimes further required that the parody not have a commercial purpose
and not have as its main or sole purpose to cause prejudice to the pre-existing wo he parody may
not overrule the moral right of integrity (the honour or reputation of the author may | L damaged)
and article 10 of the EDHR may not be invoked to allow infringements to the moral rlgh f integrity.

The weighing of these different principles is described as a difficult exercice®'”.

BG Not introduced

CZ Not introduced

cy Not introduced

g indepéndent works of art

No explicit exception. However, caricatures will often be deemed ney ¢
t grotectlon of the pre-

DK under Section 4 (2) of the Copyright Act and thus fall outside of the cof)yr

existing work®"’. . N
—*ﬁ'
DE Yes. The caricature exception existed prior to thg;Copyrlg%lt Dlrectxye216 It is sometimes considered
that this is not even a hmltatlon to copyright bu ] M,wat caricatures do not constitute

reproductions or adaptations *'

EE Yes, introduced. A parody may be made of, awiiwfully pliblished work, to the extent justified by
such purpose, which must be sc1entkf c, educ .oninformational*'®

EL Not introduced

ES Pre-existing exception retained. ¢
Y

FI The caricature exceptlon was not ﬁxtroduce" exphcntly when 1mplementmg the Copyright Dlrectlve

that ideas may not be protected, . th this 11m1t that the parody may not be an adaptatlon of the pre-
existing work (in whu;lu:a’? it requlres a licence)*'®. Some commentators add that parody is recognised

harmonization of certain aspects of copyright and related rights in the information society, Part
reports, GwWestkamp, Final report, February 2007, p. 113.

sens, in L%? loi belge sur le droit d’auteur, Commentaire par article, Hommage a Jan Corbet, Larcier, ed.
on & H. Vanhees, 3rd ed., p. 168.

te for Information Law (IVIR), Study on the implementation and effect in Member States’ laws of Directive

2%,4@@' on the harmonization of certain aspects of copyright and related rights in the information society, Part

11, Couﬁy reports, G. Westkamp, Final report, February 2007, p. 163.

216 Copynght in the information society — A Guide to National Implementation of the European Directive, edited by B.
Lindner & T. Shapiro, Edward Elgar Publishing Ltd, 2011 (Chapter on Germany by M. Schaefer), 223.
21 Institute for Information Law (IVIR), Study on the implementation and effect in Member States’ laws of Directive

2001/29/EC on the harmonization of certain aspects of copyright and related rights in the information society, Part
I1, Country reports, G. Westkamp, Final report, February 2007, p. 230.

2 Copyright in the information society — A Guide to National Implementation of the European Directive, edited by B.
Lindner & T. Shapiro, Edward Elgar Publishing Ltd, 2011 (Chapter on Estonia by V. Naslund), p. 180.

219 Copyright in the information society — A Guide to National Implementation of the European Directive, edited by B.
Lindner & T. Shapiro, Edward Elgar Publishing Ltd, 2011 (Chapter on Finland by K. Harenko), p. 191.

220 Institute for Information Law (IVIR), Study on the implementation and effect in Member States’ laws of Directive

2001/29/EC on the harmonization of certain aspects of copyright and related rights in the information society, Part
M1, Country reports, G. Westkamp, Final report, February 2007, p. 197.
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as a general principle of Finnish copyright law””

FR Yes. The caricature exception already existed before the Copyright Directive and the text was not
changed upon implementation of said Directive; caricatures must however comply “with the laws of the
genre” (which gave rise to numerous court decisions) *'.

HR

HU No explicit provision exists under the Copyright Act. However, legal literature and practice accept the
exception provided that the use must correspond to the conditions of the quotation exception or (yet this
view is not shared by all, all the more so if one considers that exceptions must be interpreted
narrowly)™ consist in a humoristic-critical imitation of a given author’s style®®.

IE Not introduced

T Not introduced. However, there is consistent case-law stating that caricature and parody 2 ';allowed on
the basis of Article 21 of the Constitution that enshrines the fundamental ri ht of fi;%é"edom of
expression’>* :

LT Yes, introduced.

LV Yes, introduced, similar to Art 5.3.k.

LU Yes. The Copyright Act allows caricatures aimed at mocking the pat
in accordance with fair practice and that they only use elements strlctl
not disparage the work.

MT Yes, the pre-existing exception was kept. 45

NL Yes, introduced. The caricature must be made i
according to the rules of social intercourse. -

PL Not introduced.

PT Not introduced. Some commentators conside
merely inspired by an existing worl

RO Not introduced

SE No parody exception in theﬁé Zl;ui
case-law, lead to the concliision‘th ’f y

SK Not introduced

SI Not introduced

Copy “hivin the information society — A Guide to National Implementation of the European Directive, edited by B.
Lmdnar& T. Shapiro, Edward Elgar Publishing Ltd, 2011 (Chapter on France by P. Kamina), p. 214.

Instltute for Information Law (IVIR), Study on the implementation and effect in Member States’ laws of Directive
2001/29/EC on the harmonization of certain aspects of copyright and related rights in the information society, Part
1I, Country reports, G. Westkamp, Final report, February 2007, p. 262, where no reference is made to such
possibility.

Copyright in the information society — A Guide to National Implementation of the European Directive, edited by B.
Lindner & T. Shapiro, Edward Elgar Publishing Ltd, 2011 (Chapter on Hungary by M. Ficsor), p. 265.

Copyright in the information society — A Guide to National Implementation of the European Directive, edited by B.
Lindner & T. Shapiro, Edward Elgar Publishing Ltd, 2011 (Chapter on Italy by S. Ercolani), p. 316.

Institute for Information Law (IVIR), Study on the implementation and effect in Member States’ laws of Directive
2001/29/EC on the harmonization of certain aspects of copyright and related rights in the information society, Part
1L, Country reports, G. Westkamp, Final report, February 2007, p. 396 (referring to article 2 (1) n of the Copyright
Act.
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8.7. ANNEX F - PRIVATE COPYING AND REPROGRAPHY

Member States are allowed to implement in their national legislation exceptions or
limitations to the reproduction right for copies made for private use and with the use of
photographic technique or a similar process (i.e. photocopying).?® For those Member
States that have introduced these exceptions, most impose levies on goods typically
used for such purposes (blank media, recording equipment, photocopying machines,
mobile listening devices such as mp3/mp4 players, computers, etc.) in order to
compensate rightholders for the harm they suffer when copies are made without their
authorisation. National levy systems are linked to the different traditions and values

the owzlz%rall amount of over €600 mln was collected in private copying
2010. -

Graph Al - revenue from levies across the EU in 2010
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#private copying and reprography levies has been discussed on numerous

ce 1998. The Commission led stakeholders dialogues and consultations in
2006 and 2008. More recently, Mr Antbénio Vitorino, former
Commissioner for Justice and Home Affairs, led a stakeholder focused process of
mediation throughout 2012*°. This mediation concluded on 31 January 2013 with the

26 Articles 5(2)(a) and 5(2)(b) of Directive 2001/29

uapamg

230

htip:i/ec.europa.ev/internal_market/copvright/docs/levy_reform/130131 levies-vitorino-recomniendations_en.pdf
Spain abolished its system of levies-on 31 December 2011. The government decided to compensate for
the harm caused by private copying after 1 January 2012 via a payment from the general state budget.
International Survey on Private Copying Law and Practice - de Thuiskopie/WIPO 2012; this amounts

includes Spain, but does not include Estonia. -
http://ec.europa.eu/commission 2010-2014/barnier/docs/speeches/20120402/statement_en.pdf
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presentation by Mr Anténio Vitorino of his recommendations.”®' Subsequently, a
debate between Member States took place at the Competitiveness Council of 28 May
2013 to take the stock of the situation and assess the possible ways forward.

q) Private copving and digital transmissions

Member States approaches diverge as regards the categories of acts of reproduction
considered as private copying causing harm to rightholders and therefore taken into
account in the calculation of fair compensation. In the context of digital transmissions
in the on-line environment, these differences are evident in particular as regards the
taking into account of permanent copies made by end-users in the conte bof on-

such copxes should not be treated as triggering levies.

In the recent discussions on the reform of copyright in the United Kll%ﬂl fhe mtroductlon of a

narrow private copying exception is being proposed by the govemrﬁ%t It W@uld allow individuals to

format-shift content they own, and which they acquired lawﬁﬂly e.g it would be possible to store

lawfully an acquired music file on various devices used by the? nsuﬁfm his own personal use. The

govemment con51ders that the proposed exceptlon wou* “fersappropriate compensation to be
) arm to 1r1gh‘rholders.232

By contrast, the leglslatlve framewgrks o; -Member States remain either silent or

ambiguous, pavmg the way for the claiming Eptivate copying and reprography levies for this

Blhitn://ec.europa.eu/internal market/copyright/docs/levy reform/130131 levies-vitorino-

recommendations en.pdf
B hitp://www.ipo.gov.ul/techreview-private-copyine.pdf
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Table A4 — Status of copies made in the context of on-demand delivery of content governed

contract under national law [(x) — national legislation allows not to take into account copies alrea
by tract und 1 [ law [(x) [ legisl i t to tak t cop Iready
paid in the price of the first download in the calculation of levies for subsequent copies made by end-users. ]’

AT ma
BE X
BG wa
HR wa
CZ wla
DK wa
EE wla
FIN x
FR X
DE X
GR wa
HU X
IT X

LV
LT
NL
PL
PT

The statis” quo leads to legal uncertainty as the approaches Member States take differ
substantiallysand stakeholders face varying regulatory requirements, depending on the way
the private j@pying and reprography exception are implemented. Payments made by end-

3 (x) signifies that the legislation of a given Member State makes it possible not to take into account
copies already paid in the price of the first download in the calculation of levies for subsequent copies
made by end-users. Such interpretation is based on the assumption that in Member States which
correctly implemented Article 6(4)(4) of the Directive 2001/29 it should not be possible to claim private
copying levies for copies made in the context of an on-line service whereby copyright protected content
is offered on-demand on contractually agreed terms. Consequently, it is understood that in those
Member States it is not possible to take into account such subsequent end-users copies in the calculation
of the amounts of levies i.e. to claim levies on top of contractually agreed licence-fee. In all other
Member States (n/a) this issue has not been explicitly addressed in the legislation, paving the way for
claiming private copying levies also for those type of end-users copies. .
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users are often disconnected from the actual consumption of copyright protected content even
though in the digital environnement, the existing technology allows to quantify the copies
made. Moreover, because the legislations of some Member States make it possible to ask
levies for end-users copies made in the context of on-line services, the resulting amounts
imposed on devices can be potentially higher than in those countries where such copies are
not included in the calculation of levies.

Given the increasing penetration of internet access and the growth in the number of on-line
services in which copyright protected content is offered to consumers on demand, 234 and
prowded that consumers will continue to prefer to own content, the overall number of cases in

where the application of levies would be trlggered

b) Disparate national levy schemes and the free moyemn Wé"’m of 860ds and services

waﬁ

I
Member States approaches also differ substantially as regards the*;ghome of products to which
levies apply as well as the level of tariffs apphcable those L0, dcts.

As regards the type of products which should bex% bje tto Ievws the CJEU clarified that "the
fact that that equipment or devices are able 6 make copjés is sufficient in itself to justify the
application of the private copying le\é%” 25 Ay esiﬁt in principle all media, equipment, and
devices capable of making copies of 90 Xrlghg 1 tected content can be subject to a levy.
Given lack of criteria at EU level, MEmbé” States’ continue to take very different approaches.
While some of them opt for a rathér imited” catalogue of products subject to levies (e.g.
applying levies only to recor ble «émedxaj 236 others extend the levy schemes to new
categories of products.”’ R

‘%

B4 In 2012 Digital sales grew by 8.0% globally; the number of subscribers globally grew in 2012 by 44%
to 20 million and in Europe subscription streams already account for 23% of digital revenues.
55 Case C-467/08 (Padawan vs SGAE).

e For instance Denmark .and Portugal decided not to impose levies on any other categories of devices
(their national schemes are limited to recordable media such as CD, DVD, memory cards etc.)
1 With no levies on devices until 2012, the Netherlands decided to extend, as of 2013, private copying

levies to devices such as audio/video players, smartphones, telephones with mp-3 players, tablets, HDD
recorders and set-top boxes. .
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Table AS - overview of products subject to private copying levies in MS with levy systems in

place (2012)**
Blue
Blank Y MP3 Mobile

Country CD/DVDs discs players phones PCs

Austria V v V X X

Belgium \ X \ \ X

Bulgaria \ V V X X

Croatia \ X y v | V

Czech

Republic v X o

Denmark \ y X

Estonia®> v X X

Finland v v v

France \ X V

Germany v \ v

Greece Y X \

Hungary V \ 14

[taly \ V V

Latvia Y X ,\/

Lithuania Y \

Netherlands®*' | v ;( X X

Poland \/_‘ \ n/a X

X X X

v V X
v n/a V
Y X X
< X X

In a similar vein, while the CJEU did rule that "fair compensation must necessarily be
calculated on the basis of the criterion of the harm caused to rightholders by the introduction

3

238
239
240
241

International Survey on Private Copying Law and Practice - de Thuiskopie/WIPO 2012
International Survey on Private Copying Law and Practice, de Thuiskope (21 revision 2010)

Subject of negotiations since 2011
As of 2013 private copying levies were extended to devices such as Audio/video players, smartphones,

telephones with mp-3 players, tablets, HDD recorders and set-top boxes.
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of the private copying exception"*** it also recognized that Member States enjoy broad
discretion when determining the form, detailed arrangements and pOSSIble level of such
compensatlon 3. As a result, Member States continue to use various criteria in estimating the
degree of harm and the resulting amounts of fair compensation. This raises the costs of
operation of pan-European entities manufacturing and distributing products subject to levies
on multiple territories. Indeed, such entities, although marketing on EU-wide basis, need to
comply with varying approaches taken by Member States both as regards the choice of
products which are levied and the amounts of applicable tariffs.

Graph A2 — example of varying tariffs applicable to blank DVDs

blank DVD
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Graph A3 — example of varying tagtffs ¢
States”” 2
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Given that the principle of territoriality applies to the collection of levies, the disparities in
national levy schemes become problematic whenever a product subject to levy is traded

o
h g
8]

In Case C-467/08 (Padawan vs SGAE), Case C-462/09 (Stichting de Thuiskopie vs Opus), Cases C-
457/11 — C-460/11 ( VG Wort vs Kyocera Mita et al), Case C-521/11, Austro Mechana vs Amazon;

3 in Case C-521/11 (Austro Mechana vs Amazon)
244 International Survey on Private Copying Law and Practice - de Thuiskopie/WIPO 2012
5 Tariffs applicable to mobile phones with 16 GB internal memory International Survey on Private

Copying Law and Practice - de Thuiskopie/WIPO 2012.
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across the EU. Indeed, the CJEU confirmed that the 'harm' suffered by the rightholders arises
on the territory where the final user resides and therefore needs to be compensated on the
territory of that state?*®. Levies are therefore imposed whenever a product enters a national
territory (i.e. upon its production or importation) and Member States do not take into account
the payments of levies already made by virtue of the legislation of other countries. This means
that one product can be subjected to a levy in several Member States simply because it was
traded across the borders.**’

To mitigate these undue payments, many (but not all: see table below) Member States provide
for ex ante exemption or ex post reimbursement of cross-border transactions. The former
allows those liable for payment (i.e. manufacturers or distributors in the majoritys of cases) to
obtain upfront exemption of the transactions involving those products subject to
will never be 'consumed' in the country in which they were produced or distributed 4
the liability for payment arose.

Given that the Netherlands constitute an important 'hub’ through which a s1g
electronic equlpment and recordable medla enter the EU and from Wth %f&fu ,

- System appears to be efﬁ01ent
pean b sis.

that those products are stored in warehouses prior to their ex Eg
and yields positive effects for large entities operating:gn pan-Eur

By contrast, in cases when ex post reimbursement:sch i in place, those who actually
paid a levy for products subsequently exporte techto a Nhg)r; Member State can, upon certain
conditions, obtain a refund of the am%unt lmglall paid i ‘the country from which the product
in question was exported.

In a similar vein, pursuant to the casc;—l U, private copying levies must not be
imposed on goods that are acqulred*’b;y person§:Gther than natural persons for purposes clearly
unrelated to private copying, .(i.e. by professmnal users' such as public administration,
businesses, SMEs etc.). Indet ,“’%oijgé%MS already provide for ex ante exemption of such
transactions. '\

Under the legislation iz place m:? France, entities which acquire products subject to levies for
professwnal purposes;‘iar Ilowe Jo conclude agreements with the ermty in charge of the percep‘uon

o
s

246 In Casg:€7462/09 (Stichting de Thuiskopie vs Opus)

1 In Case C ~ 521/11 (Amazon vs. Austromechana), the CJEU viewed that although the fact that a levy
has already been paid in another Member State does not prevent other Member State for imposing a
levy on its territory upon placing the levied product on the market, the person who has previously paid
that levy in a Member State which does not have territorial competence for the collection of levy may

request its repayment in accordance with its national law.
248 .

http://www.cedar.nl/uploads/1 5/files/English%20information%20Private%20C omma"/olf)m"/n
20the%20Netherlands.pdf

249 In Case C-467/08 (Padawan vs SGAE)
»0 The list of exempted entities goes beyond 'professional' users such as pubhc bodies and business and

includes organisations representing visually and hearing impaired people. More at:
http://www.copiefrance.fr/cms/site/ct-frrhomecf-fr/professionnels/liste-societes-exonerees-pro
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However, given the practical difficulties which often exist as regards the distinction between
professional and non-professional users, most Member States preferred to apply levies
indiscriminately to all sales and to reduce the number of undue payments via ex post
reimbursement schemes. Some of them apply so-called 'mutualisation’ schemes i.e. they
continue to apply levies indiscriminately to all sales but provide for a reduction in the overall
amount of tariff applicable, so as to take into account those transactions which involve
'professional’ users not liable for payment.”'

Unfortunately, the aforementioned means to mitigate the undue payments resulting from both
cross-border transactions and transactions involving 'professional users', that,is the ex-ante
exemption or for ex-post reimbursement schemes, are not in place in all/MS, (see Table
below). Moreover, those schemes that exist are not always equally and sufficientt
often making it burdensome and complicated for individuals to claim back_the u

levies.** g

For instance, in the majority of cases, only large manufacturers and import
agreements with collecting societies are ex ante exempted from leviesiu
EU borders. Individuals or SMEs acquiring products which includeflevies fiom intermediaries
(e.g. wholesalers) or retailers and selling them subsequently t0 “ani ther Member State (for
example in the context of parallel-trade) will need to seek:e&post f?gﬁﬁ’ﬁursement. The latter
becomes impossible in practice since the entities collectig?g lev;%oﬁ’én require proof that the

levy was actually paid and only those who actuéfﬁy mad S the payment first (i.e. manufacturer

or distributer upon the introduction of the productitd, the m"ﬁfét), would be able to furnish

such proof. L, )
A similar problem could arise in cases w {%ess’?onal users' (i.e. persons other than
natural persons acquiring products beagzg;g levies fgr purposes clearly unrelated for private
copying) acquire levied products fromsintg eé?xé%fgs (e.g. wholesalers) or retailers. As they
would not — in the majority of cases’ be able’terconclude agreements allowing them to be ex-
ante exempted, they would need to %eques@’éx—post reimbursement. Given that the levy is
normally paid upon the introduction.of the product to the market and — in the majority of
cases - only the person primatily liable*(i.e. manufacturer or distributer) would have a proof of
the payment, the reimbgfgé trof the 'professional' end-user, can turn impossible in practice.
The likelihood of unwar

nted ‘p:);}ayments is therefore high.

1 Such system exists in Czech Republic, Greece and Poland. Until 2011 France applied a similar system
which was now replaced with an ex ante/ex post schemes for professional users.
2 In numerous MS, even if the exemption exists, it requires contractual arrangements between the

manufacturer/distributor and the collecting society/entity in charge of the perception of levies (e.g.
France, Germany). The ex post reimbursement, even if possible under national legislation, is usually
complex and constrained by a number of factors e.g. by the language version of the website of the
collecting society in question or the requirements of proof that the levy was paid.
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Table A6 — overview of ex ante exemption and ex post reimbursement models for cross-
border and professional sales (2012) [(+) existing scheme, (-) scheme does not exist, (+/-) limited
scheme]

Ex ante for Ex post for Ex ante for Ex post for
professional professional cross-border cross border
Austria - - +/-
Belgium - +/- -
Bulgaria - +/- -
Croatia - - +/-
Czech Republic + /_ + /_ + /_
Denmark + + -
Estonia - - -
Finland + + -
France -+ +/- +/-
Germany +/- +/- +/-
Greece /- +/-
Hungary +/- +
Italy -
Latvia -
Lithuania -
Netherlands +
Poland + /-
Portugal -
Romania -
Slovakia -
Slovenia -
Sweden + .

Given the lack of common crif atiEU level, it is to be expected that Member States will
continue taking varying approaches. At the same time, without a coordinated attitude it is not
very likely that natione;flevy hemes will become more inter-operable and that all MS will
provide for equally,efficient e)%ante exemption or ex post reimbursement schemes. Indeed,

sthe effective recovery of levies only in their respective national

territoriessz

In theshort-term, giv ‘”gtjhe relatively high share of products potentially attracting levies in the
entire intrasEU tradé, > the instances of undue payments are also expected to remain at

levies in thex ffire intra-EU trade at a relatively high level, the indiscriminate application of
levies to alFtransactions (where no or insufficiently efficient ex anfe exemption or ex post
reimbursement schemes are in place), the resulting number of undue payments will — at the
very best — also remain at relatively high level.>*

23 Calculations on the basis of EUROSTAT data show that between 2010-2012, share of intra-EU trade in
product categories CN8 8471, 8519-8528 [...] in total intra-EU imports and exports was on average at
3.4%. data on the number of products subject to levies in cross-border trade comparing 2008, 2009 to
2011

254 Calculations on the basis of WIOD database (http://www.wiod.org/new_site/database/wiots.htm) for
2011 show that only around 17% of products potentially attracting levies (an assumption was made that
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they are produced in the sector “Electrical and optical equipment”) marketed in the EU were ultimately
consumed by private individuals. This remains in stark contrast with the amounts of reimbursements of
levies unduly paid by non-private users. For example in 2012 in France, for the overall amount of
approx. €200mln perceived, €67.000 were reimbursed to persons other natural persons who acquired
products in questions for purposes clearly unrelated to private copying. At the same time it should be
noted, however, that over 1500 entities entered into contractual arrangements with the competent
collecting society, by virtue of which all transactions involving professional users were ex-ante exempt.
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8.8. ANNEX G (i) - PUBLICLY ACCESSIBLE LIBRARIES, MUSEUMS AND
ARCHIVES: SPECIFIC ACTS OF REPRODUCTION

Libraries and other institutions, such as museums or archives, whose purpose is to maintain a
collection of cultural artefacts and heritage, and to provide access thereto for research,
education or private study, benefit from several exceptions in the acquis communautaire.

Those exceptions aim to facilitate:
(N Acts of preservation of the collections (art. 5(2) ¢) of the InfoSoc Directive);

2) Consultation of some works on the premises of the establishment (art. 5 (3) n)) for
the purpose of research and private study; and g

3) Authonzmg public lending by libraries (art. 6 of the Rental and Lendm irective
£ 2

To a different extent and in different ways, such exceptions accommodatggch

T %groteg??bn of rights and
interests of copyrlght and related rights holders. Librarie; Id fﬂeefto benefit from the
activities allowed under these exceptions by those dlrectlv 0 a similar or even broader
extent in the digital environment, whereas copyright ownés%fear tHat the digital extent of such
uses would disrupt the balance established by tlg exceptio w)ﬁ? when they were adopted,
excessively prejudice their rights and hamper the deve 'kggment of new services and business
models in the online world.

w‘y’m

The activities of libraries and archives can be’s summa%sed as follows: *°
el
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The framewg rks for the reproduction and making available of different parts of libraries’
collections ¢an be summarised as follows:

253 De Wolf study for the European Commission
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Print sector
PUBLIC QUT-OF- IN- IN-
DOMAIN COMMERCE COMMERCE COMMERCE
not made made available
available under under licence
Orphan works licence terms terms
Directive :
applies to
digitisation and
making

available

Identification

Digitisation. Digital versions
of public possible under gnd remote
domalré) “V{;)rks: - Voluntary an exception, consultation/e-
. FORW agreements at LN ertz[o;e‘ , Lending
<-i o MS level for . consu ta’éol” possible, terms

\ caanase ) digitisation and | 1ot possidie apply e.g.
ﬁ : security of
network

) EEE— making
Once available, based
identified, no on the Out-of-
Commerce MoU

rights obstacles .
to digitisation \_____J

and making

available

Reproduction for preservation exception applies, unless terms and conditions apply
e.g. e-book licences

i

The InfoSoc Directive foreseessén exczgptlon under which MS may provide for exceptions or
limitations to the reproductlon @K’t é%n respect of specific acts of reproduction made by
publicly accessible llbramhes%; ucatlonal establishments or museums, or by archives, which
are not for direct or mdﬁ"/ect economic or commercial advantage.”

Wﬁé\“%

The exception prov;ﬁed e article 5(2) c) of the InfoSoc Directive is rather open-ended,
and likely to coveria num f acts of reproduction undertaken by libraries, to the extent they
are spe}mf'“ ecise %de cribed by law), and carried out with no direct or indirect commercial
oml@.advantage Acts of preservation and archiving are allowed but not defined —
e§§)ratlon or replacement of damaged or fragile items of a collection, as well as
0 i;)mnat shifting to migrate the format of a work that has become obsolete or for
which the m ﬁgns to access to its content are not easy to find.

National transposition of the exceptlon has sometimes been more restrictive than the directive
itself:

e In some Member States the purpose of preservation has been interpreted strictly
which prohibits libraries and other eligible institutions from performing some acts of
preservation, notably format shifting (Germany, Italy, Ireland, Romania, Malta).

e Not all categories of works are covered by the national laws, e.g. in the UK and
Lithuania the exception does not apply to sound recordings or films, while in Italy it
does not apply to text-based works.
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° The number of copies authorised for preservation of works constitutes another issue
e.g. the UK, Croatia only allow the making of a single copy, while digital
preservation will involve multiple and serial copying and reformatting”.

Problems regarding relying on the current copyright exceptions to carry out format shifting
and create multiple copies for preservation purposes were reported in the context of the 2011
FP7 "Keep" (Keeping Emulation Environments Portable) project.

Table A7 - Examples of implementation in Member States of Article 5(2)(c) of the InfoSoc
Directive — Exception for certain acts of reproduction made by libraries

&

MS | Objective Beneficiaries | Works Concerned Authorized acts ther details

BE | preservation Libraries  of | All type of works ) of
(safeguarding the | educational i N Opies limited
cultural and scientific | establishments, 2 what s
heritage) publicly 4 necessary for

accessible preservation
libraries  and purposes
archives .

BG | Reproduction provided | Public Pubhsl:d works 4 %proﬁuction Reproduction
that it will not serve | libraries, & | in necessary
commercial purposes schools or quantities

other
educational
establishments,
museums and
archives with
educationaly or

CZ | Own archival ands “Tib All types of works Reproduction for
conservation purposes’ Ve, archiving,

LB musq;ﬁn, conservation and
gallety, school, restoration
university and purposes. These
other non- reproductions can
profit be used for
school-related consultation  on
and the spot of the

. premises of the
educational establishments
establishment

DK | Preservation Libraries and | All type of works, | Limited to | Delivery of
Possibility to make publicl‘y excludes computer | restoration or cop‘ies:

. . accessible programmes but not | replacement of a | subject to an
copies of missing parts hi it N d d or lost tended
of 2 work. archives, state | computer games. damage st | extende
run museums items collective
license system
The libraries can copy
articles only from | Making of digital
newspapers, magazines | copies is allowed
and composite works, | for library users
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brief excerpts of books
and other published
literary works, as well
as illustrations and
music reproduced in
connection with the
text.

Extended  authorized
use for out-of —print
works.

subject to an

extended

collective license
and the right of
to

the owner
demand
remuneration

DE | The directive hasn't Museums, All type of works, Archiving of a ery of
been transposed with | libraries and work on a paper , an
regards to preservation | archives it ble
purposes. There is an Extended  authorized ufieration
existing exception use for out-of —print ‘an author is
authorizing  copying works. required
for "inclusion in a
personal archive" and
"for other personal
use" which is
considered to cover
acts of reproduction
made by libraries. w

| Digital copies
can be sent to
e users requesting a
Ed copy of a work
ES | Conservation Libraries, Reproduction for
museumsﬁég;i ections of libraries | investigation and
record and | of 3 educational | preservation
s, | establishments in | purposes (no
public ownership or | gainful interest)
forming part of
institution of cultural or
scientific character,
libraries and archives
FR Publicly All type of works Reproduction  of | Several copies
v %7 | accessible a work to enable | may be
# legislation alfows librari . .
oduction  and 1bra.r1es and on-site authorized
archives Extended  authorized | consultation when useful
cerof works, . .
570 it aims at use for out-of —print or _needed to
; works. achieve
preserving the .
conditions of on-site preservation
consultation for purposes
purposes of research or
private study.
HU | Archiving Educational All type of works, | Sending a copy of
establishments, | portion of work is|a work in the
publicly restricted: minor parts | collection of
Beyond  preservation | accessible or a published work or | library upon
purposes: copying for | libraries and | newspapers or | individual request
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the purpose of | museums, periodicals articles
scientific research and | publicly
public library supply, | accessible Reproduction of a
as well as for the | archives work to enable
internal purposes of on-site
the entity (but only for consultation
extracts of work)
IT | Preservation Libraries  of | All type of works A single copy
C educational allowed, one
The legislation covers blishment dustion
less restrictive acts of esta. ISTMENts, C reprodu
. . publicly The legislation targets is allowed
copying, going beyond : . .
: . accessible reprography of literary
strict preservation librari . . ,
ibraries  (in | and printed works in
purposes. It formulates . . R
the exception 'for the ownership of | public berar}es and
R the State) and | other establishments,
services of the .
D museums, and reproduction of
institution'. . .
publicly sound and  video
accessible recording in one single
archives copy
LV | Reproduction of works | Libraries, All types of works and Restricted to
for the needs of | archives and | subject-matter one copy of a
libraries and archives: | museums work in their
preservation, collections
restoration,
replacement
LU | preservation (to | Educational Reproduction of a
safeguard the | establishmerils, work to enable
‘heritage") publicly on-site
accessible & consultation
libraries .s4nd
NL | Restoration and Literary, scientific or { Limited to | Any number
retention of a work artistic works restoration or | of copies
replacement of a | limited to
, damaged or lost | what is
publicly items reasonably
wgfgible necessary for
archives preservation
' Format-shifting purposes
allowed (the
legislation allows
'keeping the work
in a condition in
which it can be
consulted if there
is no technology
available to
render it
accessible')
PL | Maintaining and | Educational All type of works Limited to
protecting collections establishments, : restoration or
museums, replacement of a
libraries  and damaged or lost
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archives items
RO | Specific acts of | Publicly
reproduction accessible
libraries,
educational
establishments
museums, or
archives
SI | Reproduction for | Publicly All types of works of | reproductions for
internal use provided | accessible their own collection (1) internal uses
that it has  no | archives, and (2) frof
commercial purpose museums and existing )
educational (“own” copies
institutions  as held in stch
well as establishmgf{ Vi
libraries  and w
educational or
scientific
establishments
save for specific
provisions,
permitted
UK | preservation and | Museums Limited to | Delivery  of
replacement (with plans, restoration or | €OpIes )
(stricter _ provisions: include l It ii’ng sound | replacement of a fgmpunt 1
. oo > | galleries), % recordings, films and | damaged or lost | limited to one
acts carried by libraries Tibrais | broadcasts items copy of the
limited for the purpose Lar o same  article
archiv o .
of replacement) o Sending a copy of | or no copies
4 a work in the | of more than
collection of | one  article
library upon | contained in
individual request | the same issue
(for research and | of a
private study) periodical)
legislation
requires
payment of a
sum at least
equivalent to
the cost

attributable to
the production
of the copy
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8.9. ANNEX G (ii) - PUBLICLY ACCESSIBLE LIBRARIES, MUSEUMS AND
ARCHIVES: MASS DIGITISATION

The term “mass digitisation” is normally used to refer to efforts by institutions such as
libraries and archives to digitise (e.g. scan) the entire content or part of their collections, going
beyond the objective simply of preserving these collections and, normally, with the objective
of making them available to the public e.g. efforts by libraries to digitise novels form the early
part of the 20th century or whole collections of pictures of historical value. The exception
under Art 5(2) c) of the Info Soc Directive does not cover projects of mass-scale digitization:
it does not go beyond the notion of “specific acts of reproduction”. Recital 40 of the Directive
rather encourages recourse to specific contracts or licences for activities that-go.beyond the
“specific acts of reproduction” enabled by the article 5(2) c).

One Study has estimated that i in total some €100bn will be necessary ove% i
EU’S complete herltage onlme § One survey has found that of the coﬁlec

of a target of 62% of their collections. The EU Staff Worki ie

(SEC(2011) 1274 final)®’ accompanying the Commission “Recom "endatlon on the
digitisation and online accesmblhty of cultural material ; igitallpt
7579 final) 28 summarises progress in dlgxtlsatlo%by type

Table A8 - Progress in digitisation by type of cultu

Institution No need to ggitise g d;ﬁ?gzi?fn
Archives ] 1% 63%
Broadcasters 6% 66%
Museums 25% 72%
Libraries 1% 30%
Other 15% 85%
TOTAL 11% 58%

259
236 < . des Sages » Report « The New Renaissance »

europa.ew/information_society/activities/digital_libraries/doc/refgroup/final_report_cds.pdf
http://ec.europa.ew/information_society/activities/digital_libraries/doc/recommendation/staffworkingpaper1274fina

http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=0J:L:2011:283:0039:0045:EN:PDF

9 -These costs include the following (many of which not related to copyright) :

Creation/conversion costs: Overhead (staffing, space, depreciation on equipment, quality control), Fixed capital
expenditure (equipment, training, software licensing); Variable production costs (per-item output costs - variable
depending on type and quality - rights clearance).

Long-term Management costs: Overhead (staffing, space, depreciation on equipment); Capital expenditure
(equipment, storage infrastructure, training, software); Variable retro-conversion costs (format-shifting,
management);
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In light of the high costs of digitisation, public private partnerships (PPPs) are increasingly
used to help share the mgmf’ icant costs of digitisation progects (sponsoring/donation, indirect
commercial exploitation,”* direct commercial exploitation,”®' collaborative digitisation.?®

The transaction costs associated with rights clearance specifically include (i) identification
and search costs — identifying rights holders and locating them, and (ii) bargaining costs —
obtaining permission to use the work, negotiation of a mutually beneficial trade, drafting the
contracts as well as monitoring and enforcement costs (workflow of metadata, updating and
keeping databases, keeping the contact with rights holders).

3,

An example of the magnitude of the transaction costs involved in right cledrance by Film
Heritage Institutions is provided by the Belgian Royal Cinémathéque that estimates that these

ate,

costs lie between 15% and 30% of the cost of the process of dlgltlsatlon263 Anot
is provided by the EYE Film Institute in terms of working hours®®*. Duri
employees dedicated their work on a full-time basis to clear the rlghts of ar
that were made available through the former VoD service Ximon.nl. @ , 7

yéinvironment
1 m’cage online. The
) factice m terms of

The role of Libraries, archives and similar institutions has changed,g
The same has happened to public expectatlons in relation to accéss to
Dutch Project "Images for the. future"*® is often quoted
digitisation of film and audiovisual heritage. However ity
access to the digitised content. Images for the Futyre has?l
film and video from the Dutch Sound and Vision i
via education platforms and only 0,9% are availablé
EYE Film Institute, only 35% can be used outsi‘de EY
the VoD service Ximon.nl*®. 2

A number of instruments have been, i

Ivoped ~?both EU and national level to lower
facﬂltate the dlgltlsatxon and display of library

5 1] e%ooge and cultural institutions, as part of the Google Book project — Library
> nﬂy Google Art) use dlgmsatlon asa component of their wider business model, where the dlgltal

vestment by the private partner in digitisation is ‘paid back’ by the direct exploitation of the digitised
content: access 0 content, including public domain works, is sold to the end user. Examples: ProQuest PPPs for early
European bookst Panish Royal Library, Biblioteca Nazionale Centrale di Firenze, Dutch Royal Library; Cengage Gale —
British Library;fBIoomsbury The National Archives.

262 E.g. crowd-sourcing where the private partner is not a business organisation, but a multitude of people providing

either manpower or ‘micro-funding’ to digitise collections.

263 Digitisation cost varies accordingly to the quality of the original material and the final definition. The European
Film Gateway project estimated a cost of 1050€ per hour. The EYE Film Institute estimates this cost to lie between
€1600 and 2200€ per hour.

http://ec.curopa.cu/avpolicy/docs/reg/cinemarsept 1 Veve.pdf

. htpivww.evefilm.nlen/collection/images-for-the-future

266 The VoD service Ximon.n! is closing down on 29 January 2014. Among the reasons quoted by Ximon itself is the
expiry of public funding, but also the fact that the Dutch market is not big enough to generate a sufficient demand
for this niche service, while the cost of clearing rights for the VoD distribution of films in other Member States'
markets was too high (due to complexity, in particular for catalogue works).
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libraries. Orphan works are works like books, newspaper and magazine articles and films that
are still protected by copyright but whose authors or other rights holders are not known or
cannot be located or contacted to obtain copyright permissions. The directive provides for
common rules, in particular an EU-wide orphan works exception or limitation predicated
upon the “diligent search™ requirement, to make digitization and online display of orphan

works legally possible.®’.

The Commission’s Impact Assessment for the Orphan Works Directive showed that in the
print sector, the most common and conservative estimate that European studies have put
forward is that 5- 10% of works included in library collections of print medlaaare orphan In

responded to the survey were orphan works.

In connection with orphan works, the ARROW, (Accessible Regis j
and Orphan Works towards Europeana), is a project of a cons""‘
libraries, European and natronal publlshers and collee

is an automated tool to facilitate rlghts mformatl (3
involving text and image based works.2%® Once th han Works directive is implemented,
the ARROW search tool is expected to faolh%‘ate hbréif's when carrying out the diligent
search for absent rightholders as required by the: dlL? tlve ARROW is currently operatlonal in
9 Member States and at an advanced
Member States. At this stage it IS ogrl

AHL L&
thé int market) is currently under development and expected to be up and running by the
October mplementation deadline of the Directive.

One study269 has examined the diligent search and rights clearance processes required to
enable the British Library to digitise a selection of holdings as part of a mass digitisation
project. The sample consisted of 140 works, 10 from each decade between 1870 and 2010.
The study found that of the total number of potentially in-copyright works, 43% were orphan
works, equating to 31% of the total sample. It further found that whilst it could take 1,000

267
268

http://ec.europa.ew/internal_market/copyright/orphan_works/index_en.htm

ARROW is currently fully operational in 9 Member States and at an advanced state of implementation in 7 more
Member States: htip:/www.arrow-net.ewnews/arrow-plus-final-conference html

htip://www.arrow-net.eu/sites/de fault/fles/Seeking %2 0Ne w20 andscapes.pdf
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years for one person to-clear the rights of just 500,000 books manually — equating to 4 hours
per book - the use of the ARROW system would reduce this dramatically to less than 5
minutes per title to upload the catalogue records and check the results.

The second instrument to have been developed at EU level is the Memorandum of
Understanding on Key Principles on the Digitization and- Making Available of Out-of-
Commerce Works (20/09/2011). This aims to facilitate the digitization and making available
by European libraries and similar institutions of books and learned journals in their collections
which are out-of-commerce. Under the MoU, a work is out of commerce when the whole

work, in all its versions and manifestations is no longer commercially avallable in customary
channels of commerce, regardless of the existence of tangible copies of the worksin libraries
and among the public (including through second hand bookshops or anthuarlan ébkshops).

libraries based on collective agreements negotlated in the country of ﬁrsf pu 1oati
work,”™ which should set out the permitted uses of works. When a right hoj’g has not
transferred its economic rights to a collecting society, the soc1ety whi%%mana ﬁthe rights of
the same category of works in the State of first publication, i St o manage these
rights, provided that it has made efforts to alert the rights ho er, The"MoU serves as a
blueprint for collective licensing agreements negotlated amgan st rlg%holders libraries and
collecting societies at national level. e

&

The MoU recognises that some Member States
largest possible effect of the licences granted by the

in legislation a presumption of representation.cf™a col
“extended effect” to the licences granfgd)

France and Germany have already adoptl;} legifs;a‘flon to back the effects of the MoU. The
French act (LOI n° 2012-287 du }ar mars: 2012”7 relative & l'exploitation numérique des
livres indisponibles du xxe swclg«) estabhshesm principle of mandatory collective management
for the digital exploitation of ouf"%fr-ch mmerce books (an “unavailable” book is one published
in France before 1 January 001 which®is no longer the subject of a commercial release by a
rently the subject of a publication in printed or digital form),
bhsheﬁé in question opposes such management. The German act
u;%lntzung verwaister und vergriffener Werke und einer weiteren
hisgesetzes) contains a legal presumption of representation by a
collec}m i ; }?atlon to works whose rightholder are not members of the collecting
society, A registry of ﬁut -of-commerce works will be set up and authors not opting out of this
il be presumed to be represented by the collective management orgamsatlon

: respective field (text or image). Libraries holding such works in their
collection jj be authorized to reproduce and make those works available for non-
commercial” purposes. Other Member States already had frameworks in place e.g. Danish
copyright law, which enables the making available of documents held in a library’s collection
under the frame of an extended collective licence.

270 .
See infra.
7 French Law n° 2012-287 of 1¥ March 2012 on the Exploitation of Digital Books Unavailable in the Twentieth

Century, J.O., n° 0053, 2 March 2012, p. 3986.
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The signatories of the MoU recognise that EU-level legislation may need to be enacted to
ensure that publicly accessible cultural institutions and collective management organisations
which enter into a licence are legally protected in a cross-border context.

Taken together, the aim of these instruments is to respond to the fact that the transaction costs
relating to the costs represented by rights clearance are likely to be affected by the following

factors;

- Age of the work or other subject matter - the older a work is the more difficult it may
become to locate the right holder.

- The availability of collective licensing - the process is much cheaper and qu "
instances where collective licensing agreements are in place providing a clear ar@xknown
framework for the negotiation of rates and permissions.

In most sectors there is a long-standing tradition of collective rights
behalf of authors (e.g.in the field of music and print). This has theS
clearance of rights in light of the massive number of right holde
whether as a result of the digitisation of a wide number of piecg
library) or as a result of there being a large number of releva’%ght hefders in a given piece

of content. 4

Against the background of established collectiy n 'gem%nt organisations, National
Projects inspired by the MoU have started to emerge 'I%%Europe In 2012, the Dutch Royal
Library cleared with national CMOs the rlghf’ todi gltIZv’ and make content from magazines
from 1850 to 1940 available to thefpublic? gh§ 22 dedicated website.”” A pilot project
launched by the Norwegian CMO Kopinbr an the National Library of Norway ("Bookshelf™)
has as its aim the making available” online to‘g"}'users of a Norwegian [P address of all

Norwegian literature of the 20™ centLi%y

"’ance can be more complex for two reasons: firstly
TV producers is the norm; and secondly an individual
1any different contributors. Although exploitation rights are
the hands of film producers, the making available right may not
ggéérs in the case of pre-digital films. This means that in principle
all md1v1dual gontracts must be re- assessed and individual contributors re-contacted for

In the audiovisual sector rlgh?

orks have been reached. In the Netherlands the “Images for the Future”
project of digitization and making available. Of the archives of the Netherlands Institute for
Sound and Vision (Sound and Vision) in Hilversum, of EYE film Institute in Amsterdam, and
of the National Archive in The Hague. the FES (Fund for the reinforcement of Economic
Structure) is providing a budget of 154 million Euros over 7 years (2007-2014) to restore,
preserve and digitize a total of 91.183 hours of video, 22.086 hours of film, 98.734 hours of
audio, and 2.5 million photos from these archive, as well as to distribute them through various
services. Audiovisual works have been cleared on the basis of voluntary extended collective
licensing arrangements with representatives of all relevant stakeholders, leading to a revenue

272 http://tijdschriften.kb.nl/. See the press release (in Dutch) at www.pictoright.nl/nieuws/images/KB-en-
rechtenorganisaties-werken-samen-bij-toegang-cultureel-erfgoed.pdf.

125



Draft to be finalised in light of responses to the public consultation

share for the commercialization of the collections (e.g. where viewers pay per download).
Agreements are based on the principle of "revenue sharing" rather than up-front payment to
right-holders.

In the context of Licences for Europe, an agreement on principles and procedures was reached
between representatives of film heritage institution, film producers, and audiovisual authors
(directors, screenwriters) " for facilitating the digitisation of, access to and increased interest
of European citizens in European cinematographic heritage works. This sets out the principles
upon which voluntary agreements at national level between institutions and rights holders for
negotiated cinematographic works (on a film-by-film basis) within the collections of film
hentage ms‘ututmns could be reached and sets out a ‘roadmap’ for negotlatlorrsﬁ etween the

sharmg .
remunerated if and when profits are made. This agreement will be appli% ]
basis. The extent to which it could contribute to the facilitation of masg}

currently unclear.

National libraries also contain extensive collections of non-cinem
Works as well as audlo archives. Pubhc serv1ce broadcastersr,(RSB ve %38 million hours of
) T earing process would
: ectlveécontracts interpreting and
1vi ’ga basis for new uses of their
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million in staff alone and take three;gears.
70,000 per year. 2

n Association des Cinématheques Européennes, Federation of European Film Directors, International Federation of
Film Producers Associations, and Society of Audiovisual Authors
274 hitp/iwww3.ebu.ch/files/live/sites/ebw/files/Knowledee/Publication®20Librarv/EBU-Viewpoint-

Copyright EN.pdf
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8.10. ANNEX G(iii) - PUBLICLY ACCESSIBLE LIBRARIES, MUSEUMS AND
ARCHIVES: CONSULTATION OF COLLECTIONS FOR PURPOSES OF
RESEARCH AND PRIVATE STUDY

Article 5(3)(n) of the InfoSoc Directive establishes an exception to allow for the consultation,
for the purpose of research or private study, of all types of works (e.g. books) and other
subject matter (e.g. a broadcast) held in the collection of libraries, museums, etc., via
dedicated terminals on the premises of these establishments . The exception applies to works
and other subject matter to which no purchase or licensing rules apply "at the time of
incorporation of the copies of the works (or other subject matter) in the collection of the
establishment. There is currently a case pending before the CJEU which sho ild c larify the

scope of Article 5(3) (n)275

Academic and research libraries

both scholarly?™ and trade publications have become readily avaxlw
2008, 96% of STM and 87% of arts, humanities and social scxer};ees j
lectromcally,277 and by 2011, 60% of academlc spendmg on conti

small Joumals some journals in the humanities).”’

Commonly, the mstltutlonal hcences offered by publls

iote access to the ‘born- digital’
publications under hcence to members of that msgltutlo 280, According to the “Generation Y”

1994 (JISC & British lerary, 2012 k-Jou
across all subject d1501p1mes A swmﬁ,c;?ﬁt mmomt»tf (22%) of respondents to a 2005 survey

Journal articles are more lmp
humanities, where books as

graphs 8m the sciences, while it is expected that textbooks may take
i 281

e resea’r h hbrarles therefore hold collections of material in a range of formats,
e d undéﬁ* a ran ,' %5 conditions — some allowing for remote access, others not, some in

licable at the time of putchase) allow for it, or if the work in question falls
under the scope of a relevant voluntary agreement concluded as a result of the MoU on Out-

7 Case C-117/13 — Eugen Ulmer KG v Technische Universitit Darmstadt

276 Commonly referred to as Scientific, Technical and Medical (STM) publications

271 hitp://www.stim-assoc.org/2009 10 13 MWC STM Report.pdf

278 Outsell’s Information Management Benchmark Survey, 2012

219 http://owww.stim-assoc.org/2012 12 11_STM Report 2012.pdf

280 Either access within the university network or remote access via secure authentication protocols, depending on the
IT infrastructure of the university.

1 hitp://www.stm-assoc.org/2012_12_11_STM_Report 2012.pdf
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of-Commerce books®®2. It has been estimated that the peak age of needed articles in the STM
sector varies substantially by discipline, with one study putting the peak age in humanities at
about 20 years ago, in chemistry, engineering and medicine 10 years ago, and computer
science, life sciences and information science 5 years ago.”®

The 3™ implementation report on the Film Heritage Recommendation highlights that 12
Member States mention in their reports that exception 5(3)(n) has been implemented in their
national legislation in relation to cinematographic works.

Table A9 - Implementation in Member States of Article 5(3)(n) of Directive — Exception for
on-site consultation in libraries :

MS Objective Beneficiaries Authorised acts
AT | Not implemented®®*
. > v
BE | Research and private study | Libraries, educational Authorized%;zgctsé?com%%mication and
establishments  (teaching  and | making availab Fa
scientific establishments), museums - E
and archives.
Beneficiaries must not search
direct or indirect commercialsor
economic advantage.
BG | Research  for  scientific | Public libraries, schools or“gther | Adithorized acts: communication and
purposes educational establishments;zj*making available
museums  and .2 %%w‘jth
educational §pr“‘&« conservation
purposes '
CZ | Not implemented
CY | Not implemented
DK | Personal viewing or study educational | Authorized acts: communication and
museums  and | making available

or in part by public authorities

7 . . .
':L?’lerarxes, museums and archives

Authorized acts: communication and
making available

Payment of equitable remuneration is
required, the number of copies made
simultaneously  available cannot
exceed the number of copies of the
works owned by the institution

=
EE | Not implemented
EL | Notimplemented
ES | Research Educational establishments Authorized acts: communication and

making available

282
283
284

htip://ec.europa.cw/internal_market/copvright/out-of-commerce/index_en.htn
hitp:/Awww.stni-assoc.org/2012 12 11 STM_ Report 2012.pdf

Source, Guido Westkamp, Queen Mary Intellectual Property Research Institute, “The Implementation
of Directive 2001/29/EC in the Member States” (February 2007), p.46
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Payment of equitable remuneration is
required

FI Research and private study | Archives, libraries or museums | Authorized acts: communication and
open to the public making available
Requirement that further copying or
communication is made
impossible.
FR | Research and private study Libraries, museums and archives Authorized acts: communication and
making availables,
HR | Not implemented
HU | Research and private study | Libraries, educational | Displaying _.aid, com:;;yﬁication
establishments, —museums  and | should not be intg d %oz/%aming or
archives increasing ingonfe everyin an indirect
IE | Not implemented
=
IT | Research and private study | Libraries, educational nication or making available
establishments, museums  gnds ‘dilal members of the
archives. j/
LT | Research and private study | Libraries, ) Authorized acts: communication and
establishments2 making available
archives.
LV | Not implemented 2 7
LU | Research and private study Librarfgs, 7 educational | Public communication
sestablishments ©° , museums and
MT | Research or private studgfis accessible libraries, | Authorized acts: communication and

4

educational

making available

Libraries, museums and archives

Authorized acts: communication and
making available

Libraries, archives and schools

Beneficiaries are financed in whole
or in part by public authorities

Authorized acts: communication and
making available

Research and private study

libraries, museums, archives or
educational establishments

Authorized acts: communication and
making available

RO | Not implemented

SE | Not implemeﬁted

SK | Not implemented as such
SI Not implemented

UK | Not available
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Table A10 - Academic libraries (including national and university) in the EU, 2011

Gt g Gt “w 2 » [ Yot Gt Yt —
= i) 8 , g ‘s 2 5 8 =
- 2 3 2 = = ¥ =
g = ~ o i3
AT 77 33,933,800 3,931,600 11,019,600 1,750
DE 105 484,872 19,745,070 4,834,971 5,465,786 1,347 45,012 1,818,780
DK 91 20,000,000 3,200,000 4,000,000 2,919 9,300,000
FI 811 2,840,000 | 239,000,000 92,000,000 11,503
—
HR 826 751,079 55,078,762 5,247,901 8,658,260 2,725 . 51,395,840
HU 28 202,187
IT 31 207,260 13,580,645 6,290,615 5,923,462 3,708,618
LT 49 234,516 23,163,016 8,049,108 7,732,533
LU* 85 2,460,000
MT 14 294,135 | 293,739,000 1,666,439 | 367,693
NL 1,121 3,521,649 87,229,053 31,5543&06
iy
RO 40 185,057 60,3% 507 3,653,096
By,
SI* 52 1,995,012 1,326,611 £ 88,570,743 6,494 | 13,054,565 | 308,948,214
SK 199 52,425";'8&4 1347458 17,150,068 2,423 61,700 20,867,597
s &

UK 976 1.;1‘,5?513”9{,;_94% 104,087,799 | 127,628,000 | 10,559
= 4,505 | 10,715,767 9 8,181,332 289,069,596 | 274,053,848 52,343 | 28,057,817 | 407,424,678
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8.11. ANNEX G (iv) - PUBLICLY ACCESSIBLE LIBRARIES, MUSEUMS AND
ARCHIVES: E-LENDING

The current legal framework for the lending of library collections dates from 1992%% and
2001 and is calibrated to the lending of physical copies of such works. In the EU, public
libraries primarily lend trade books and audio or audio-visual materials.?*® University and
research libraries and archives predominantly lend STM publications. Both public and
university/research libraries increasingly expect to be able to provide their patrons with the
opportunity to borrow library materials electronically.*®’

In contrast to scholarly publications (see Annex G (iii) on remote consultatio

making available of works online, at nationals ;vel
- libraries by publishers (particularly in the STM sect }Q
of individual ebooks or grouping in packages, and-otifti
with an annual platform fee to cover hostmg;»e}h the stpplier’s website. Accordingly, some
agreements authorize temporary dowz}load t@h% crlber s device (PC, tablets, etc.) while
others authorize temporary access (streaming)” to the latform hosted by the library’s supplier
(publisher or aggregator). %fg

Publishers/library business models are als experlmentmg with contractual provisions to
introduce “frictions” (i.e. congﬁ s %‘f use) in e-lending, to mimic some of the constraints
associated with the lending “of physical copies of books in order that elending does not
undermine the normal chatinigls of busmess including the emerging market for ebooks, by
making it “as easy to botrow an e-book for nothing as it is to buy one”. 2 Such frictions
include the numbergo lowabﬁe simultaneous consultations, the number of consultations
before a new purchs soered,” requiring download on the premises during business

¥ market in the EU is a nascent market. It is most developed in the UK (25%, probably because of

langu reasons and proximity to US market which is already very developed, more developed offer and limited
presence of bookshops).In other large Member States the sale of e-books roughly represent only 2 to 3% of the
market of the book publishers in trade publishing (Germany, France, Italy).

289 Whereas eBook sales represent 15% in UK, 2% in Germany, 3% in France or 0,5% in Spain (Enders Analysis).

Some European  estimations are  slightly  more  optimistic, e.g. 5%  for  Germany

[http://www.lemonde.fr/economie/article/2013/10/09/livre-numerique-la-fracture-europeenne_3492453_3234.html]

Amazon Kindle Owners’ Lending Library

E.g. ‘OverDrive’

See FEP briefing paper in annex 2

293 See the recent agreement concluded between Albin Michel and libraries in France providing that an e-book
purchased by a library can be lent 100 times (can be simultaneously) a year. The e-books available for lending are selected by
the publishers and should exclude bestsellers. In the UK, as of July 2012, 70% of UK public libraries were engaging in e-
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hours, or holdback periods after publication. In Sweden the Stockholm City library, a mid-
sized, independent publishing house and a technology company specializing in e-book
publishing and distribution have joined forces to trial a dual licensing model for e-books a

pilot project.

Some national pilot projects have been reviewed or have been abandoned by the parties. The Danish
pilot project Ereolen.dk ("2011)2 * for example involved the two largest Danish publishers and a
number of local libraries and concerned the lending of Danish trade e-books. The publishers have
withdrawn from the pilot project because, at a given moment, the number of loans of e-books reached
about six times the number of sales of the same product. Publishers argue that this model was

“cannibalising” their sales of e-books in Denmark.” F

In the UK in July 2013, only two of the “Big Six” publishers offered their ebooks to librari
Netherlands, on the other hand, all big publishing houses have reached md1v1dual licence
the Bibliotheek.nl (BNL). o

Research libraries benefit from wider access to journals as a result of sul gri tion bundles,

but complain that the lack of control inherent in having access to s¢ ic s (rat fBF than buying
physical books) is not consistent with their mission to collect and?archive material. They have
also voiced concerns about restrictions in the avallabxhty of besf seﬁ‘eg%s& and about the price of

e-books compared to the price of purchasing hard coples v

What emerges from the wide range of dlfferent@odels

lendmg then the greater the supply.
>¢hannels the more restrictions there

Directive. [Total levels of remuneratlan are lrs"?ed in annex, ranging from x — y]. One Member
State has announced plans to exﬁe g%ge publlc lending right (PLR) to ebooks and audio books
borrowed onsite at public libraries T %{Ey downloading books onto e-readers.”® Authors have
indicated that publ 1sherj§a& itracts do not provide for the remuneration of authors for the
lending out of e- bookﬁ under icence. It is noted that libraries also lend content other than

4 ”gfcs could be read on several devices incl. IPAD. It is planned that in the future there should be apps available;

D o}&gtion is used; the libraries paid for every book that is lent out (approx. 16-18 DKR). The price started at
IR pr. click and fell to 16.50 DKR pr. click when the libraries had lent out more than 145.000 e-books.

Bookggtﬁat were older than one year range between 15 DKR and 13 DKR

-the libraries can limit the loans of each loaner .

-he book can be borrowed for a month and can be renewed for one more month within 90 days.

-there will be a “buy” button on the webpage. However, this has been tested by some booksellers so the plan is on hold
295

296

See figure in annex 2
CILIP briefing paper, version 3, July 2013

297 EBLIDA has quoted as an example that in August 2013 only six of the Bookseller official top 50 ranking for
eBooks were available for libraries to purchase and has referred to a recent research (February 2013) by Shelf Free, which
found that 85% of e-books aren’t available to public libraries in the UK. They have also complained about the price, quoting
as an example Khaled Hosseini's “And The Mountains Echoed” — available for individual readers from some vendors at 99p,
but costing libraries £42.50 to buy.

298 UK Government response to the Sieghart Review.
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printed matter e.g. according to available statistics the share of non-book lending in Germany
is 17.91 % of total loans (audio and audiovisual works and other subject matter).
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Table A1l - Public libraries inthe EU, 2011

Source: EBLIDA, Knowledge Information Cenire (KIE)

*Year of data collection 2010

**Year of data collection 20

%
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AT 1473 996540 10624472 21010783 9753414 914
CZ 5407 1430991 57214068 663500906 46543222 4878 84000 18177696
DE 9550 7900000 | 124000000 380000000 | 125000000 11620 18300000
DK 544 22000000 44600000 36300000 4319 12 23900000
ES* 5075 13570814 8867886 60657759 | 111469607 12821 695147 14519091
HR 319 530261 375116 11939357 8150810 1650 43453 6541229
HU 3530 1548528 44065386 26228147 17308437 4141 18603831
IE 348 881320 12002316 35091006 17123490 1546 2840800
LT 65 690564 18619307 20214908 11121177 3803 60603 3506959
LU** 21 290000 30
LV 819 446050 9276163 14195776 9876559 2152 2151933
NL 1177 4009000 30667000 100025000 59683825 8340 33009641
PL 8290 8915894 | 132534240 124058298 79597263 23457
PT 194 1163480 644990 906566 6207919 2422 1502467
SE 1212 2753208 39572088 69532068 67398013 5553 4347 19000000
SK 1916 485822 16745247 17475143 5945505 1462 44 2198285
UK 4698 11412000 | 102305000 309472000 | 306591000 21779 7963 97721130
TOTAL 44638 56734472 62980327? 130190771 7 1 918070241 110887 19195569 | 243673064




Table A12 - Public lending right — remuneration in EU Member States
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=
Rl oy 02
-] @ o -
2 w w 2 £ §
g © e S| 5| B g & 3
@ 5 s 2 s E 2 2| % =
2, ] =] = @ - = ] =
- £ = N I =1
e a ® = = 2 3| B o
@ Nt b4 = 2y
=S 2 2 =
Z 3 @
2
AT annual lump sum 581,000
BE Per loan = €0.0219 (reference year 2014)
CZ per book loan = €0.02 566,322
DE lump sum 16,000,000
DK political agreement on a lump sum 21,874,512 2011
EE Loans based 120,420 2011
EL 200,000
ES 115,778 2010
FI lump sum (per book loan = €0.4) 3,825,006? N/A | 2013
Govt. lump sum contribution of €1.50 per|
registered member of a public library ar}é}
€1.00 per registered member of %3
FR university library, around €10,000,000(1) 2012
HR /
d
HU 330:000 2012
IE Loans-based €0,05 per loan 320,000 2010
IT Fixed by decree 1,401,370150%(3) 2011
LT 166720 N/A | 2007
LU 2011
LV 77,470 2011
INL 17,400,000
SE 12,790,000 2011
SK 2012
UK 2,833,365(4) 2012

7
Source: http.//www.plrinternational.com/established/established. htm

(1)Part of this remuneration is generated by a royalty collected from bookstores, totaling 6% of the retail price for
works purchased by lending libraries (France is under a fixed book price system). In exchange, libraries cannot
demand a discount of more than 9% from bookstores (before 2003, the discount was set freely and could be as high

as 20%,).

(2)distribution for 2008

(3)in the print sector

(4)calculation on basis of figures supplied by PLR International
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Table A13 - Implementation of the (derogation to the exclusive) public lending right in

Member States
MS Beneficiaries Type of works Remuneration / Other details
AT | publicly accessible institutions All types of works? Yes
BE | Institutions that are approved or | Literary works, databases, | Yes (remuneration granted also to
officially established by the public | photographic works, scores | publishers)
authorities for the educational and | of musical works, sound and o
; L Healthcare 1nst1tut10ns institutions
cultural purpose audio-visual works .
created for blind, visually-
impaired, de and hearing
impaired, teach d research
estabhshments benefit® from an
exempnon g 1
BG | Copyright Act 2000 granted authors
the exclusive lending right. However
unclear whether law provides for
derogation to the exclusive lending
rights
CZ | Libraries, archives, museums,
galleries, schools, universities and
other non-profit schools-related and,
educational establishments = C textbook
d/gla science,
an cartographic
> gther literature)
CY | Public libraries, non-com rcial §Origin§is or reproductions of | Government plans to set up PLR
collection and  documentatio ublished works system in 2014 using authors’
centres, scientific institution: ) organisations to distribute

Library, archive, museum payments.
school, university a
proﬁt school—,reiai%d
libraries, the elementary | Printed books, audio-visual | Yes
libraries and the Danish | material, music, art, posters,
Natlonal Library for the Blind photos .
DE | Publicly accessible institutions Original or copies of the | Yes
work (Article 27 (2) and 17
2)
EE | Public libraries Literary works, audiovisual | Yes
and musical works
EL | No PLR system in operation yet. Original or copies of artistic,

Authors and  publishers

have |

musical
audio-visual

scientific,
compositions,

exclusive lending right in Greek
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copyright law but government to date | works
has not engaged in licensing
discussions with authors’
organisations
ES | Libraries, archives, museums in | Books, records, DVDs Libraries of teaching institutions
public ownership or belonging to benefit from an exemption from the
institutions of general cultural, payment of the remuneration
scientific or educational interest
without gainful intent
Fi Public libraries Literary works, audiovisual | Yes
and musical works
FR | Public libraries Public lending restricted to a Yes (remuneratxon g éhed also to
work subject to a publishing "
contract for its publications
and distribution in a book
format
HR | Public Libraries Original or copies of all
categories of works
excluding  buildings and’
works of applied art, svorks:
that are n;utually le
institutions>
HU | Public libraries Exception onf
literary rks
music she%%’ ,
IE | Public libraries oks Yes
IT Libraries and record libraries,| gﬁ%rint works | "Release window" for sound or
belonging to the State or to publié%. exception of | audio-visual works
authorities and  making «loanS’. ~Scores and sheets),
exclusively for purposes of cultyral fiphonograms and video
promotion and personal study i embodying

Fo . .
cinematographic or audio-
visual works

Literary works, audiovisual | Yes

and musical works

Literary works, audiovisual | Yes

works and musical works

Literary works, audiovisual | veg

works and musical works o .
Institutions and  establishments

carrying out specialized lending,
thematic lending or a lending to a

targeted public, teaching and
research  establishments benefit
from an exemption from the
payment of the remuneration
MT | Establishments which are accessible
bli .
to the public Government plans to provide
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Maltese Civil Copyright Act 2000

funding to National Library to set

implements the Lending Right up PLR system in 2014.
Directive but excludes public
‘| libraries. No PLR system at present.
NL | Libraries or other establishments | Literary works, audiovisual | yeg
accessible to the public, such as and musical works I . .
Libraries acting for wvisually-
educational and scientific impaired people and the National
institutions, Library of the Netherlands,
teaching and research
establishments |, benefit from an
exemption frohgj ¢ payment of the
remuneration
PL | Libraries, archives and schools Literary works, audiovisual
and musical works ‘
PT | Public lending  establishments | Literary works, audiovisual Yes how%‘?e exc?f%on of public
(public  libraries, school and | and musical works ﬁg
university libraries, museums, public
archives, public foundations and
non-profit private institutions)
RO | Agencies of an institution allowing Exclud‘ing orlgmal %f not if the work is lent
access of the public I ztﬁrough the libraries of educational
dstablishments as well as through
1" libraries with free access
referenc Works
= for i onsultation | Release window for sound and
%”ﬁ between | audio-visual recordings
nsti tlons"zw&f no PLR
Syst 10 operatmg in
Romam&
4 3§
SE | Libraries or other establ}s. i therary works and musical | Yes
accessible to the public, suc orks
educational and scientifigiifisti
5 Literary works, audiovisual | Yes
works and musical works
Literary works, audiovisual | Yes
works and musical works
Exception specifically | Yes

reserved to books.

Government planning to
extend exception to audio
books and some categories
of e-books on 1 July 2014.
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8.12. ANNEX H: EXCEPTION FOR THE PURPOSE OF ILLUSTRATION FOR
TEACHING

The InfoSoc Directive foresees an exception to the use of copyrighted works for the purpose
of illustration for teaching (non-commercial purpose). This includes for example extracts of
novels, songs or films used as illustration of the topic of a course in the classroom or on a
dedicated website to complement the teaching.

This exception is drafted in a broad way, allowing Member States to provide an exception to
the reproduction right and the communication to the public right (incl udmg the right of
making available to the public) as well as the distribution right for the purposes.of illustration
for teaching on the condition that the source is indicated and to the extent justified y the non-
commercial purpose to be achieved. The notion of "illustration for teaching” is not
can be understood as allowing a teacher to use a work to give example, to explai M upport
~ his/her course. The COl’ldltIOI’l of illustration may be mterpreted dlfferently dap 1di; g‘*‘ on the

for its application in the context of e- Ieammg

Member States 1mplementat10n of thls broad exceptip’n varii s céﬁ;iiderably they have

educational uses (anthologies, coples for exam%pub i
illustration is sometimes missing in natlona !
States tend to limit the use of the exception

raéts of works Certam types of works are
usm;%s*cores in FR) or allowed under spemﬁc

of the EFG project’”® a ,ﬂs%ed this exception in 11 Member States. It also came to the
conclusion that there we iscrepancies about its implementation among Member States.

The national laws: gp

Dlrectwe exp11c1 y includes‘distance learning in the scope of the exception. The application

—leammg appears to be problematic in certain countries which limit the

Recital 36 of the Directive leaves the fair compensation for right holders at the discretion of
Member States. In some Member States the exception is accompanied by a fair compensation
system (e.g. BE, FR, DE, NL, PL) which can be put into practice through collective
agreements (e.g. FR*®). In other Member States (e.g. EL, HU, LT, RO), the use of works
under the teaching exception does not give rise to the payment of compensation.

2 . T - . -~ . .

299 http://www.efeproject.cu/downloads/D 5 3 Final Guidelines Copyrieght Clearance online.pdl

300 In France, two agreements, one for written publications and visual arts and the other for musical and audiovisual
works, define the conditions of application of the exception.
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Different types of licensing systems are in place in certain Member States (e.g. DK, FI, SE*!,
UK) to cover the use of copyrighted works in the educational context. The licenses granted
would allow teaching institutions intensive use than it would normally be possible to do under
and exception. In several Member States, small-scale licensing solutions for so-called print
content (text, image and visual arts) are being developed in the educational environment for
uses by students and for the development of course material. Teachers and educational
establishments can acquire micro-licences for the use of protected works. For instance, the
collecting society CEDRO has launched a new online platform "Conlicencia™® offering “pay
per use” licences and institution wide annual licenses for the use of copyrlghted material
(books, magazines, newspapers and music sheets). In Germany, similar mi ives ("MVB-
RightsLink and RightSphere™®) provide copyright clearance in the form of a ‘onie
for different possible commercial and non-commercial uses of educational conten
potential user can receive the price of, and purchase, a licence online.

QW

The diversity of the situation in Member States is illustrated in Table A14: lgjel

MS Examgle s of limitations / exceptlons in MS
. legislation
e

AT yes
BE Communication of works for teaching purpose allowed

through closed networks. ‘
BG
CZ
cy -
DK | Specific rules for anthologies (reproductiony ,W,éqs%xtended collective license)

works; textbooks excluded).

DE | Making works available to the publi yes
’ teaching allowed "exclusivel gsgec:lﬁca Iy
limited circle of those taking.part to the instraction”.
EE no
EL no

ES not specified

7
srules for ant ologxes (reproduction of extracts

fi(s allowed 5 years after the publication of

F1» yes (extended collective licence)

a&;ﬁtbo}pks excluded).

FR Reproduction of works allowed through digital | Y5
workspace to pupils, students, teachers, researchers
directly concerned.

HR yes

HU no

301
302
303

Extended collective licensing in DK, FI, and SE.
See http://conlicencia.con/ .
See http/iwww.mvb-rightslink.com/
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1E The exception does not apply if there is a licensing | yes (if licensing scheme in place)
scheme.

IT Publication on the internet allowed for images and | Partially: remuneration foreseen only for reproduction of
music of low resolution or degraded. works in anthologies.

LT no

LV | no

LU not specified

MT not specified

NL yes

PL yes

PT

RO

SE Specific rules for anthologies (reproduction of extracts
of works allowed 5 years after the publication of
works; textbooks excluded).

SK

S

UK | The exception does not apply if there is a licensing Vs aif hc
scheme.

A few Member States are conducting a domesﬂc copy ight review in order to update their
current exceptions still in comphance%wlth Directive-200729/EC>™,

The d1versxty of the conditions fore en mﬂnatt?nal legislations for implementing the
#These differences do not seem to raise
#is delivered in the premises of the education

Developments teaching and learmng through new technologies, including cross-border

Cross-border education takes place in higher education through students' mobility (students
enrolled in a full study programme abroad or in study or training period abroad®”) but also
through training programmes offered by institutions of different Member States, via multi-

304 E.g. the copyright review led by the UK Government also focuses on the exception for education.

httpffiwww.ipo.gov.uk/techreview-education. pdf

The 2013 "Education and Training Monitor" shows that degree mobility is the most dominant form of learning
mobility (covering 7% of all students enrolled in higher education in the EU), with EU credit mobility programmes
also contributing significantly (1,1% of students).

305
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institutional courses, branch campuses or franchising agreements’®. In some cases, these
cross-border programmes also imply the mobility of teachers delivering a training course in
several Member States.

Evolutions in Information and Communication Technologies (ICT) are leading to new modes.
of teaching and learning. E-learning is increasingly used as a support tool to the traditional
face-to-face courses (e.g. additional webpages hosting supplementary materials, assignments,
copies of presentations by the teachers), in which case it is referred to as “blended learning”.
In principle, if the access is restricted to the students enrolled in a specific course, the use of
such webpages will have a limited cross-border dimension. However, e-learning can also be

rac feés combmmg face to-
gEuropa"308 platform aimed
at sharing educatlonal resources available onlme in ffereng, languages The European
MOOCs Scoreboard 399 {llustrates the fast—orowmg}” MGOCs in the EU (81 courses in

March 2013 and 394 in December 2013) Over;the next. 10 years, the e-Learning market is
] /% of the whole education market®'°,

;v

This fast growth of open education pract;ces reﬁ‘i%s ngw questions, such as to the use of OERs
in the context of teaching. OERs arg nort %lly d}“ﬁlbuted under open licences, but authors
may add specific limitations on the’*author d-uses under such licences (e.g. not authorising
derivative works or commercial b exp gltatlorf" by third partles) Open licences encourage the
commumty of practice and shaﬂﬁgg fiteaching resources in the education sector.'! In this

drency on the rights associated with each resource and
12

identified 233 cross-border higher education programmes (covering only branch campuses or
Siny agreements) operating in the EU: http:/fec.curopa.cu/education/bigher-
cdm_auon /doc/studies/borders_en.pdf

307 Communication on "Opening up Education: Innovative teaching and learning for all through new Technologies
and Open Educational Resources”, see: http://ec.europa.cu/education/news/doc/openingcom _en.pdf

308 http:/fopeneducationeuropa.ew/

hitp://openeducationeuropa.ev/en/european _scoreboard _moocs

308

3o Industry research ~ IBIS Capital and Edxus Group, http://edxuseroup.com/digitalisation-of-education-will-result-in-
fificen-fold-erowth-for-c-learning-market-over-the-next-decade/
1 . N . . o .
3 Open licences are in particular relevant for European education systems as the European Commission has

introduced an open access requirement in its Erasmus+ programme. This implies that in any project funded through
that programme beneficiaries will have to release its educational materials under open licences.

3 The actual ownership of the copyrights of derivative works produced using initial works that were released under
open licences (with or without limitations) is not always clear.
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Furthermore, it is worth noting that educational publishers®'® are also adapting their offers to
the increasing use of digital technologies in education. All major educational publishing
houses in the EU (including small and medium sized publishers) nowadays provide content in
digital formats and the capital and management skills to develop special software or
applications for teachers and educational establishments.***

In the specific area of film literacy, the Commission is currently carrying out a study on the
showing of films in European schools’". This study will provide information on the current
practices by film schools in order to achieve their institutional objective of teaching about

film and with films. o

3 Educational publishing is a very important component of the publishing sector, the largest cultural industry in
Europe with a retail market value of about 40 billion €, representing between 15 and 20% of the market at EU level,
and up to one third of the total in some Member States.

214 Half of the revenues of Pearson, the largest educational publisher in the world, are now digital.

3 See presentation on https://ec.europa.eu/digital-agenda/en/news/cinema-expert-group-subgroup-film-

heritage-meeting-2728-november-2013-read-presentations
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8.13. ANNEXI-TEXT AND DATA MINING

Text and data mining consists of various tools, techniques or technologies for the automated
processing of large volumes of texts and data that is often unstructured or not uniformly
structured”'®. Mining is undertaken for purposes of e.g., identification and selection of
relevant information, retrieval, extraction, interpretation, analysis etc. of such information,
and the identification of relationships within/between/across documents and dataset. This
allows the miner to obtain new knowledge and insights, patterns and trends. These techniques
are increasingly been used across a wide range of sectors and are particularly, although not
exclusively, relevant in the field of scientific research.

. Different

The large scale use of text and data mining is a relatively new developm

techniques and software are most probably going to evolve as well. Fron
view, the novelty and evolving character of text and data mining techniquef r

copyright and database rights, technical standards etc.). As far
databases) is concerned, there is still considerable uncertain

the EU copynght legal framework.

Besides the legal aspects, practical and techniéal '%
access to the proprietary infrastructures hostmo th
their stability and security.

Different scenarios may arise. A wrde pr arfion<of content (copyright protected or not)

¥ essible on the internet’'’ (e.g., blogs, web
dgazines, databases, open access scientific
fi fﬁs content is commonly taking place without

than copyrlght

A different issue agrs’es helseéz'ontent is not freely available online but hosted in proprietary
databases/in{rastruc tures ( usinesses or public authormes databases subscription based

accy S etc%,.

and p f%tasés ina contract Today, scientific articles and research data are considered to be
source of mining for scientific research purposes. Research institutions or

4

umversmes ically have access to scientific publications through subscription licences

concluded “with the publishers. However, such licences usually only authorise the

316 For a description of what text and data mining is, please see chapter 3.2.1.

3 It has been argued in legal literature that content made available on the internet, has been made
available with the right holders ’implied consent. This interpretation has been upheld by the German
Federal Court of Justice, in the case Abbildung von Kunstwerken als Thumbnails in Suchmaschine
[Display of Works of Art as Thumbnails in Search Engme] GRUR, 628 (2010), See “Google and the

thumbnail dilemma - “Fair use” in German copyright”™:
http://moritzlaw.osu.edu/students/eroups/is/files/2013/08/8-Potziberger.pdf
s The growth of open access publications is challenging the traditional subscription model by making

scientific publications freely available on-line
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reading/consultation of these publications but either do not regulate/authorise or explicitly
exclude text and data mining.

When it comes to copyright protected content, the possible need to obtain a specific
authorisation to carry out mining (on top of the authorisation to access the content for
reading/consultation purposes) depends on a) whether such mining involves a copyright
relevant act (in particular an act of reproduction or extraction of data from a database) and b)
whether this act may be covered or not by an exception or limitation in the territory where it is -

carried out.
It is our understanding that current text and data mining techniques usually

making of a copy of the relevant texts and data or of parts of them (e.g. on b
memories or in computers’ RAM memories or to the hard disk of a computer).3 !

involve the

Directive 96/9/EC. The copying of such texts/data/databases for the puq;
also constitute an act of extraction which is protected by the exclusiyei§ui
maker of a database under Article 8 of Directive 96/9/EC. *%°

commercial scientific research. If an exceptlen appi”fsf’ miners do not need to obtain
rightholders ’authorisation to engage in thg However the research exceptions are
optional and not all Member States have implen ente them into national law.

%w
Examples of Member States that have not i1 eg’nented the exception in Article 5.3 a) of Directive
2001/29/EC are Denmark, Finland arid’ Italy ther Member States have implemented that exception
in a more restrictive way, than pr vided Fm in thé Directive. Article L. 122-5 of the French Copyright

Act, limits the use of works for # %é% of research” to “reproduction and presentation of extracts
of works”.

5 321 A

The German copyright a%t limitstk e research exception to certain copyright relevant acts, such as the
making available of Azm ed partsgof a work to e.g., specifically limited circle of persons for their
persona} scientifie: researc regards reproduction, the German act provides that it shall be
i ingle copies of a work or to have these made [...] for one's own scientific use if
ch reproduction is necessary for the purpose and it does not serve a

A Spanish Copyright Act also contains an exception for research Wthh is undertaken
for non—commerc1al purposes. It is mandatory to indicate the source of the work.*?

3e An analysis is thereafter made of relevant texts and data through the use of programmed algorithms,
software or other automated processes, in order to obtain new knowledge and insights, patterns and
trends. The result from the analytical part of the mining would generally be combined, related or
integrated with other existing or new information and knowledge

320 See the recent judgment of the CJEU in Case C-202/12 (Innoweb vs Wegener)

hitp//www.culture. gouv. fiveulture/infos-pratiques/droits/exceptions. htm.

http:/fwww gesetze-im-internet.de/englisch_urhe/englisch urhg html.

= hitps:/iwww.boe.es/buscar/pdi/1996/BOE-A-1996-8930-consolidado.pdf
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Moreover, to date no Member States has adopted specific copyright legislation covering text
and data mining on the basis of the research exceptions. We are also not aware of any judicial
decisions in the Member States touching upon text and data mining, to what extent such
activities may be copyright-relevant and whether they could be captured under the research
(or other) exceptions laid down by the EU acquis.

In June 2013, the UK put forward a draft proposal to include a specific exception for text and data
mining in its national copyright legislation’**. The proposal refers to the existing exception in Article
5.3 a) of Directive 2001/29/EC for non-commercial scientific research. In addition to the UK, other
Member States (for example France and Ireland) are also discussing the p0551b1hty to introduce an
exception for text and data mining in their national legislation.

Article 5.1 b) of Directive 2001/29/EC could apply to at least certain mmmg
exception covers temporary acts of reproductlon that enable lawful usewf 4
subject-matter, provided that the copies made are transient or mcrdentalg

unclear whether text and data mining would generally fulfil the condmons S

temporary and transient.

Market situation

D

; used in life sciences with the potential to

nd data are produced and put online every day through economic,
The volumes of such “big data” 1 are predicted to increase at a rate

response from the British Library to the Independent Review of Intellectual Property and Growth p. 31,
Case D: http://pressandpolicy.bl.uk/imagelibrary/downloadMedia.ashx?MediaDetailsID=886 and

http://www.biomedcentral.com/1471-2105/10/326

326 “Journal Article Mining: A research study into Practices, Policies, Plans and Promises”, by Eefke Smit
and Maurits van der Graaf, 2011, p. 6.

32 “The Value and Benefits of Text Mining”, JISC, 2012.

328 “The Value and Benefits of Text Mining”, JISC, 2012, p. 3.

329 It was reported in 2011 that if US health care could use big data creatively and effectively to drive
efficiency and quality, the potential value from that data could be more than $300 billion in value every
year. In Europe, it is argued that government expenditure alone could be reduced by EUR 100 billion a
year in operational efficiency improvements alone by using big data. “Big data: The next frontier for

146



Draft to be finalised in light of responses to the public consultation

The global research community generates over 1.8-1.9 million new scholarly articles per year.330 The
number of articles published each year and the number of journals have both grown steadily for over
two centuries, by about 3% and 3.5% per year respectively. The reason is the equally persistent growth
in the number of researchers, which has also grown at about 3% per year and now stands at between 6

and 9 million, depending on definition.”'

In the field of scientific research, text and data mining facilitates the research process and
makes it more efficient, in particular by dramatically speeding up text and data analysis. This
increases research efficiency and, as a consequence, the potential to achieve new discoveries.
Text and data mining is also an important tool for ensuring, through peer review, the quality
and accuracy of research.*

Legal uncertainty as regards copyright and text and data mining have come to the, fore in
particular as regards mining of subscription based content such as scientific nals
published under the “traditional” model under which researchers transfer th opyrifght to
STM publishers. Here, the practical question arises as to whether mining shoild bé%ubject to
a specific contractual agreement between publishers and research jistitution &}ﬁ addition to
the authorisation to access granted through a subscription licence; Currently, it appears that
most subscription licences do not include a specific authorisation toitext and data mine. Some

may explicitly forbid it*>.

uch as university libraries) consider
g}x{ including databases, the
autorisation to read this content should include the“antorisation to mine it. In addition, they
report high transaction costs mostly due to thechesm ; ?gr institutions having subscribed to
scientific journals to contact a largg numb; blishers to negotiate and obtain the
authorlsatlon to mine their collectlons;j Jd to negotiate with each and every

’ summg Researchers have reported cases where

publisher’® also makes the process tlm
they have had to keep ongoing research hold for weeks or months while waiting for the

In this context, researchers and research mst1t§t10ns
that if they have lawfully acquired access to di

ggi

productivity McKinsey global Institute 201 1 p.2:

330 n‘ai/erwew of scientific and scholarly Joumal pubhshmg 2012, p 5.
/ ;« -assoc.oreP012 12 11 STM_ Report_2012.pdf
B % 0fthese are however repeat authors. See, “The STM report - An overview of scientific and

prial publishing”, 2012, p 5. http/Awww.stim-
ate/2012 127 11 STM Report 2012.pdf

garchers have explained that the peer-review of mining based research involves a repetition of the

%\mmmg process as the one undertaken for the research that is being reviewed. In this context, the

feeds access to the material on the basis of which the mining was undertaken.

33 See Atticle “Open Content Mining” by Peter Murray Rust, Diane Cabell and Jennifer C Molloy and
slide nr 9 of the following presentation held by a researcher in the Working group on Text and Data
Mining in Licences for Europe: http://www.slideshare.net/rossmounce/content-mining

334 The main costs are related to the negotiation of a large amount of licence agreements and also to the
setting up of text mining: “The Value and Benefits of Text Mining”, JISC 2012, p. 3.
33 An example concerning the PubMed database that contains biomedical literature: in that database there

are 587 publishers with more than 1000 papers published each since 2000, see “The STM report - An
overview of scientific and scholarly journal publishing”, 2012, p. 54. Another example provided by a
researcher at the University of Bath is that the 500 most relevant journals for his research are published
by 120 different publishers and that the 3 biggest of those publishers combined can provide him with
less than 50% of the material to which he needed access:
hitp://www slideshare.net/rossmounce/content-mining
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signing of a licence agreement®*®. Moreover, it has been held that access is often provided
only to abstracts of articles™’ and not to the full texts, thus limiting the effectiveness of
mining.

Researchers and libraries argue that they are in a position of weakness in negotiations with
publishers and that it is difficult to convince the latter to include text and data mining in
existing licence agreements®*®. Moreover, in some cases, the benefits of text and data mining
can be significantly reduced if not all the relevant literature is captured, i.e., if one of all
relevant publishers whose consent is sought for the project refuse access to his content.
Finally, research institutions have pointed out that text and data mining should. not be limited
to non-commercial research®> s

Rightholders, in particular representatives of STM (scientific, technical &
publishers have held that licensing of text and data mining for scientific p
place, although they rarely receive requests for an authorisation to use d{f
purpose of text and data mining.**® The reasons for this could be the
transaction costs described above™®!, but also the legal uncertam@i"
which could be stlmulatmg the emergence of a grey market’ 3¢

336 See slide nr 10 of the following p%sentat held by a researcher in the Working group on Text and

Data Mining in Licences for Eyrope?g http: /vt slideshare.net/rossmounce/ content-mining

See “Beyond genes, protek d abstracts Identifying scientific claims from full-text biomedical

articles”, Blake C, http://v : ,’%z%lm nih.gov/pubmed/199005742dopt=Abstract, where the author

concludes that the absgact&@f articles do in general contain only 8% of the scientific claims and that it
therefore is necessgry to'h }\g access to the full text articles. See also the presentation by Jean-Fred

Fontame “Tex’c and’%pata Mining for biomedical Research”, http://www.slideshare.net/libereurope/the-

BIL : -fontaine-mde-berlin

“by-publishers, 60% of the seven interviewed publishers replied that they grant

uggd mining requests in most or all cases. 32% of the seven interviewed publishers

y.allow text and data mining for all and any purposes without authorisation needed,

g the 28% that have an open access policy for that. 35% of the seven interviewed publishers

i¢d that they do generally, upon a request for authorisation, allow mining in all or the majority of

: and another 53% said that they allow it in some cases. Again, 53% held that they will decline

ing’ eﬁucsts if the results can replace or compete with their own products and services. See “Journal

Amcle’ Mining: A research study into Practices, Policies, Plans and Promises”, by Eefke Smit and

Maurits van der Graaf, 2011, p. 5.

Wellcome Trust, Submission to the UK IPO consultation on copyright, 2012, p. 8

http://'www.wellcome.ac.uk/stellent/groups/corporatesite/@policy_communications/documents/web_do

cument/wtvm054838.pdf; Open Knowledge Foundation, submission to the UK IPO consultation on
copyright, 2012  http:/science.okfn.org/2012/03/21/response-to-ipo-consultation-on-text-mining-
copyright-exception/

340 “Journal Article Mining: A research study into Practices, Policies, Plans and Promises”, by Eefke Smit
and Maurits van der Graaf, 2011, pp 5 and 31 where only 21% of the seven interviewed publishers
responded that they receive more than 10 requests for mining per year, and these are larger publishers.

4 CRA report “Assessing the economic impacts of adapting certain limitations and exceptions to
copyright and related rights in the EU — analysis of specific policy options”, p. 41.

337

338

339
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even independently from profit considerations. Publishers are also concerned that mining may
result in the making, and subsequent dissemination, of derivative and/or substitutive products
such as summaries or news-clipping based on their publications and are keen to regulate this

contractually.

In order to improve the current market situation, representatives of publishers have developed
a series of initiatives aimed at facilitating licensing agreements for the purpose of text and
data mining. In particular, in November 2013, as an outcome of the “Licences for Europe”
stakeholders’ dialogue, a group of STM publishers presented a declaration of commitment
covermg both contractual and technical initiatives to streamline licences for non-commercial
mining of subscription based scientific publications®*.

As reported in this declaration, the signatories have established (and committe
sample hcence clause to be included i in existing subscription agreements e

llowmg
15 echnologlcal

solutions which could complement the model clause and practic :lly fac

scientific publications for mining purposes are also being developedyOne c?f the main projects

e

“Prospect” will allow

in this respect is the “Prospect” mining hub developed by € o8sRef*:

researchers to access content subscribed by their ms'xtutlo ¢ rectly in the publisher’s
infrastructure and facilitate its mining for examp*l? tl}éou 458 ontenv” formattmg

publishers and rlghts clearance agents and coUze’tmg eo”»ilj res to implement hcensmg systems
to facilitate easy, “one-to-many” r1ght§ c earﬁnce«éstre as PLS Clear in the UK**

E

2 hpdfwww stm-assoc.ore/2013 11 11 Text and Data Mining Declaration.pdf.  See  also  the
Commission document “Licences for Europe: ten pledges to bring more content online”
http://ec.europa.eu/internal_market/copyright/docs/licences-for-europe/131113_ten-pledges_en.pdf
hitp:/fwww.crossref.org/

http://iwww plsclear.com/

343
344
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8.14. ANNEX J- EXCEPTION FOR PERSONS WITH A DISABILITY

Article 5(3)(b) of the InfoSoc Directive enables Member States to provide for an exception to
. the rights of reproduction, distribution and communication to the public/making available for
“uses provided for the benefit of people with a disability, which are directly related to the
disability and of a non-commercial nature, to the extent required by the specific disability”.

This exception is implemented in the laws of all Member States but its implementation varies
considerably. There are significant differences as regards the scope of the exception both as to
the beneficiaries and the works covered. Some countries (e.g. LT, MT or SE) limit the
accessible formats that can be made under the exception; others (e.g. AT;, DK or NL)
prescribe remuneration for the rights holders®® or only allow for the applicati
exception where a work is not commercially available (e.g. UK, DE).

For example, in France the exception is applicable to persons with motorial;”
psychological, cognitive or physical disabilities above a certain limit set by admfmsjgra /e rovisions.
In the UK the provisions is applicable to only visually impaired and peopl who aft L;g%ﬁle, through
physical disability, to hold or manipulate a book or to focus or move thei ct
normally be acceptable for reading — recordmgs of performances aré*??

%on of lawfully published
ientific e%é’arch purposes. And in
Sweden only libraries or orgamsa’uons with spec1al ermlss[%; from

produce talking books freely, to communicate copies through netwo‘k directly to disabled people,
: jple who are deaf or hearing-

legislation 1m4plementmg the exceptge ,ﬁm s*o, countrles is complex to apply even
domestically,”” the differences usuaﬂy raisezmajor concerns in the cross-border context. The
lack of the cross-border effect of the"exceptlegf; makes it impossible to access special format
copies made under an exceptipn’ hher Member State.

In order to address this pmblem on a global scale, the Marrakesh Treaty was adopted in the
World Intellectual Property Org”amsatlon (WIPO) in June 2013.>*® This Treaty facilitates the
access to published. @« s for ypersons who are blind, visually impaired, or otherwise print
disabled. The Tr, ty creatégz’iandatory exception to copyright that allows orgamsat1ons for
oduge, distribute and make available accessible format copies to visually
iout the authorisation of the right holder, not only domestically but also
5.3 Onsthe one hand, the scope of the Treaty is more limited than the scope of
the “dlsab' ities” exception in the InfoSoc Directive, on the other hand, unlike the Directive, it
ensures theicrgss-border effect of the national exception. The Treaty enters into force once 20
Contracting Parties have ratified it.

345 This possibility is explicitly recognised by recital 36 of Directive 2001/29/EC.
346 See more examples in the problem definition and in Table A13.
a See for example ; Exception “handicap” au droit d’auteur et développement de ’offre de publications accessibles &

Iére numerique. Catherine Meyer-Lereculeur, Mai 2013.

hitp:/fwww. wipo.int/meetings/en/doc_details.isp?doc id=245323

349 It is to note that the Marrakesh Treaty does not only aim at facilitating the making and digital transmission of
accessible format copies but also the distribution of physical copies, including across borders.

348
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Finally, Article 7 of the Audiovisual Media Services Directive® obliges Member States to
encourage media service providers gradually to make their services to people with a visual or
hearing disability (e.g. by sign language, subtitling, audio-description or easily understandable
menu navigation). In most Member States the public service broadcaster has the legal
obligation to provide subtitles with their television programmes.®' The actual implementation
of this provision however seems rather varied in the EU.**

Market developments

In practice, people with visual impairment and other print disabilities (e.g. dyslexia) are the
most concerned by the exception in Directive 2001/29/EC. Therefore this Secti i

of audio-visual content for visually impaired and otherwise print-disabled pers
European Blind Union estimates that there are 30 million blind and partiallyzsighted-

in geographical Europe and an average of one in 30 Europeans expe:eng%ég?iogtffbss.
Accessible formats include Braille, large print, e-books, audiobooks with-s gcia Tavigation,

etc.

Books and other print material in accessible formats are eithe; 16y the publishers
themselves or they are made, under licences or an exception pecialised entities (libraries,
blind organisations, etc.). For example, the EPUB form)’a‘fﬁi @ntl}}}?fEPUBB) is commonly
used for e-book publishing. EPUB3 includes a wealth 4 eaturesé%hat can be used to enhance
accessibility for visually impaired persons.®** The UL “
of production or later, for example by the speciaiis

As an illustration, in 2012 in the UK 84 % of thg‘fop 1000 tit}é§ were published in accessible format.
This is a sharp increase compared to the‘figures ikth vious years (73 % in 2011, 45 % in 2010 and
0 % in 2009)*>. Still, when examining the eréllgggar %t, only 7 % of books are also available in
accessible format.>® In France it is esti ated: '

. e |
accessible format.>>’ 4

essible format (Braille, for instance), such formats are
tions. There are agreements between the publishing

For example, In Ital};%gh is an agreement between the Italian Publishers Association (AIE) and the
Italian Union of't ﬁ? i dEvi
impaired students'w:

330 10/13/EU of the European Parliament and the Council of 10 March 2010 on the coordination of certain

provisic § laid down by law, regulation or administrative action in Member States concerning the provision of
audiovisual media services. ’

331 See details per Member State in Table A16.

352 State of subtitling access in EU (EFHOH) - 2011 report

htip://media. wix.com/ugd//e2e099_098aabadb03ec8{7fed8b0add0b8c¢332.pdf

hito/fwww.euroblind. orgfresources/information/nr/2135

354 EPUB is one of the most widely supported open, free e-book format. It was developed by the International Digital
Publishing Forum. It is a reflowable, platform-independent electronic book. In EPUB3 the features of the DAISY
format were incorporated into the EPUB format (2011). hitp://www.daisy org

353

355 http:/fwww.rnib.org.uk/aboutus/Research/reports/reading/Pages/accessible titles 2012.aspx
356 hitp://www.rnib.org.uk/professionals/publishing/Pages/publishing industry.aspx

357 Source: study “exception « handicap »” (2013)

358 LIA project: hittp://www.progettolia.it/en
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In the Netherlands, a collective agreement between the Dutch Publishers Association and Dedicon

which ensures accessibility of works for people with a disability via a library or ‘Loket aangepast-

lezen’.>>’

No matter whether the accessible formats are produced under a licence or under an exception,
the actual production costs of an accessible format are significant (and they are dependent on

the actual format).

The cost of producing a Braille page is between EUR 1.40 and EUR 8.29, depending on the level of
complexity and the genre. For instance, making a 1000-page long novel accessible in Braille would
require 17 Braille volumes that cost around EUR 8,400. The production costs of the Brg\lle version of
a 400-page science text book is close to EUR 8,000 and the 150-long language text-Book’gosts close to
EUR 2,400. The production costs of a fully accessible DAISY format (audio-book wit
1:0018)360 are around EUR 3.400 for a 1000-page long novel and EUR 390 for a 150-p
text-book. The cost of an audio-description track of a 90-120-minute 10ng fﬂmf

2,500.%61

esy in particular to

g

e same language. Today

per year.

For example, in the Netherlands, 200-300 titles are 1mp‘1:ted F 5,100 titles are exported annually.
As to educational titles, 50-100 are imported and_5- 10%ate_exported in a year. As to the UK, in
2012/2013, 476 titles in Braille and 9 titles in DAISX%form eré sold abroad.

Currently two multi-lateral prOJectS”are rungb 'ﬁbu ishers and blind organisations/libraries
which aim at facilitating the making an ross—bonder exchange of accessible format copies:

the TIGAR project (Trusted Intermedxary 1 bal “Accessible Resources)*® in WIPO and the
ETIN project (The European Trusted Interme(ilarles Network)*®* in the EU.*** Both projects
aim to improve the accessmlh‘% él,; amount of copyright-protected accessible materials

available for people with print dlswé'ﬁ?’éf@s across borders through trusted intermediaries (TIs —
blind organisations) and@té% stablish long-term sustainable solution(s) for the cross-border

States.

359 httpAwww.nuv.nl/downloadcentrum/regelingen-modellen-en-checklists/regelingen-
bibliotheken/rezeling-toegankeliike-lectuur-leesgehandicapten. 158422 lvnkx

360 hitp:/fwww.daisy.org

361 Examples provided by some European blind organisations.

36z hitp:/Awww.visionip.org/ticar/en/

363 hitp://ec.europa.ew/internal market/copyright/initiatives/access/index_en him

3 There are also some examples of bilateral cooperation between some Member States, e.g. between the Netherlands

and Belgium.
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TIGAR aims to have a specific ICT infrastructure managed by WIPO. It includes a centralised
transitory file transfer facility (for transparency and for the ease of reporting), mechanisms to
facilitate the provision of files from publishers, ‘search and discovery’ tools for accessible
books available via Tls or commercially or in development, and other supportmg services. At
present, only a few Member States take part in the ETIN project®® and no cross-border
exchange is taking place yet due to the lack of licences and other agreements on national
level. The TIGAR project seems to have developing countries as its main focus.

As regards audiovisual content, the situation is very uneven in the Member States both as
regards the availability of audio-descriptions for visually-impaired persons and as regards
subtitles for hearing-impaired persons. In the EU, the UK and Germany také" he lead in the
number of hours that are available with audio- descrlptlon on TV, in cinemas afd also on
DVDs In some other countrles (e. g m France) there is a steady 1ncrease lp‘the

only a few releases with audlo -description each year. 366

For example, in the UK more than 1,000 films have been released Wlthf}
2002. In most UK cinemas - including all digitally equipped sites -
and more than 300 have audio description facilities. In 2012 more t English Ianguage
films were available with subtitles & audio- description. The top,zﬂL 3 41 of the top 50, and
71 out of the top 100 were available. The 100 most popular ﬁlms of 2610 to6 around 90% of the box
office revenue. The remaining 400+ films, most of shich wer not sub%utled & described, accounted
for just 10% of revenue. The majority of films that we d;& described had a very limited

e
release and were not screened in many multiplex cmem ‘ab rox. three quarters of UK cinemas).”®’

363 TIs from the Netherlands, the Flemish part of Belgium, France, Denmark and Germany.
Information provided by some European blind organisations.

367 o X L
hitp:/Awww.yourlocaleinema.com/available. html
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Table A15 - Implementation of Article 5(3)(b) of the InfoSoc Directive — Exception for
persons with a disability

MS Scope Remuneration Application to works, other subject matter/Other details
AT | Person with | yes published work by reproduction
disabilities non-commercial
BE | Person with | no reproduction and communication to the public
disabilities non-commercial
BG | Person with | no reproduction of works
disabilities non-commercial
CZ | Person with | no people with disability makes a reproduction ot has a
disabilities reproduction made of a published worksto*thg, extent required
by the specific disability; a reproductigp sojmade hay also be
distributed and communicated by the §é%1¢§persé
people with vision disability prpvides, the veéibal expression of
the visual component and adds it to ”?h%audio component of
an audiovisual recording o audioviSual work; the audio
component of the audiovisual: €C rding of an audiovisual
work may also be gep d, distributed and communicated
by the s%%rle person,
non-commercial
CY | Person with | no limitation ‘Concerns “Uses’ in general and consequently both
disabilities acts Qﬁﬁproduéﬁ’ﬁf‘gﬁa‘nd communication to the public
%al s
DK | Visually- and | yes 3;\th hed w tks, non-commercial use only
hearing-impaired 'ﬁﬂ%gour’ia’ recordings of literary works or use that consists
person solelyrdf sound recordings of musical works
F
DE | Person with reproduction and distribution of a work, non-commercial ,

disabilities (access to

the work, because of |5

a disability, is nog

if necessary to facilitate access

non-commercial

reproduction, distribution and communication to the public of
a lawfully published work.
works created especially for disabled persons may not be
reproduced, distributed and made available without the
authorisation of the author

EL | Person with visual or | no reproduction of the work
hearing impairment Minister for Culture may lay down the conditions of
application of the regulation and its application to other
categories of persons with disabilities
ES | Person with reproduction, distribution and communication to the public
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disabilities
FI Person with | yes copies of a published literary work, a published musical work
disabilities or a published work of fine art may be made by means other
than recording sound or moving images
FR | Motorial, mental, | no the reproduction or representation has to be carried out by a
sensorial, legal entity or publicly open establishments such as libraries,
psychological, archives, documentation centres or multimedia cultural
cognitive or physical centres
persons (recognised
by a specialised
commission or
recognised by a
medical certificate)
HR | Person with | yes use of copyright works
disability non-commercial
HU | Persons with | no non-commercial
disabilities
IE Person with a | no
physical or mental
disability
IT | Persons with | no
disability
LT | People with visual or | no
hearing impairment
LV | People with visual or
hearing impairment .
impaired and hearing impaired; shall be permitted to
reproduce and distribute works
non-commercial
LU | Persons with visualy ’ reproduction of a work

or hearin
impairment

the reproduction, translation, distribution or communication to
the public of a work

non-commercial

reproduction and communication to public of works

non-commercial

Persons” with

PL no published works
disabilities non- commercial and to the extent resulting from the nature of
disability
PT | Person with | yes ‘the reproduction, public communication and making available
disabilities to the public of a work
RO | Person with | no the reproduction, distribution, broadcasting or communication

disabilities

to the public
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Anyone is entitled to make copies of literary and musical

SE | Person with | yes
disabilities works, other than recording of sounds but only libraries or
organizations with special permission from the government
are allowed to produce talking books freely, to communicate
copies through a network directly to disabled people, and to
make copies of radio or TV. broadcasts and films for people
who are deaf or hearing-impaired. '
SK | Person with | no reproduction of a released work
disabilities public distribution by lending or to communication to the
public
SI Person with | yes reproduce or distribute works, provided thatthe, work used is
disabilities not available in the desired form :
no economic advantage
UK | Visually ~ impaired | no literary, dramatic, musical or artisti @ published
person edition 5
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Table A16 - Accessibility requirements (transposition of Article 7 of AV Media Services
Directive (2010/13/EU))

MS General provision Practical implementation
AT PSB: accessibility requirement for current affairs programmes on PSB,
including online services (subtitles with all spoken-language TV
broadcasts and audio description).
Commercial AVMS providers — all av media services gradually made
accessible to people with visual or hearing disabilities.
Financial incentives for film productions
BE
Fr Advisory Committee | PSB: Special obligation to provide access to programmes for p
Com | drafts and amends the | impaired hearing (subtitles, sign language).
regulations regarding
Fl inter alia accefssxblhty (l)f PSB: 80% of programmes subtitled.
Com | Programmes for people
with impaired hearing. S programmes
ion broadcasters and
BG
CZ
e
casters: At least 15 % of broadcast programmes
aécessible to people with impaired hearmg (closed or open captioning)
and:at] ?ﬁst 2% to people with impaired vision for national channels.
On- demand providers :required where practicable to ensure that
grammes have open or closed captioning or interpretation into sign
language and a sound track intended for people with visual disability (
CY z?f'iv providers: gradual accessibility to people with visual or hearing

disabilities.

Linear services : news bulletin of at least 5 minutes appropriate for deaf
people between 18h-22h

AV providers: increase the percentage of programmes accessible to
people with hearing/visual disability by at least 5% in addition to news
bulletins.

PSB : public service obligation concerning service provision for people
with disabilities

DE

Financially sound people
with disabilities expected
to pay a reduced
contribution to make it
easier to finance barrier-
free television.

German broadcasters
should as far as possible

PSB and commercial broadcasters: Statutory subtitling and insertion of
sign language

Internet contributions: in large part barrier-free due to insertion sign
language and subtitling.
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provide for more barrier-
free services.

EE

Audiovisual media service providers : have to make their services

available to people with

hearing or visual disability gradually (by using subtitles, sign language,
separate audio channels, teletext and other ancillary services).Reporting
obligation in every two years.

PSB: daily news are available with sign language interpretation

EL

PSB: subtitling and accessibility obligations depending on the nature of
the programmes (informational, non-informational).

ES

Linear services :

Free to air state and regional programmes : subtitling obligatio
of programmes and interpretation in sign language and i
for at least two hours per week 4

PSB: 50%, 70% and 90% of subtxtlmg in years 201i 2(}?13

F1

S. 19 a of the Act on
Television and radio

Operations (744/1998),
supplemented by the

government decree.

under national programme lxcencaf g Oﬁfmtles—to speech service
required for forexgn language p ogrammgé and subtxtlmg reqmred for the

FR

Atrticles 28, 33-1 et 53 of
the Law of 30 September
1986.

programm

1mpairedg

Other,channel :sys,.strmgent rules. Non linear services: recommendation

for accessﬂ)n 1ty§ programmes for people with hearing and vision
k1

b111

inear services : PSB and important commercial channels: gradual
ccessibility of public service announcements, news and political
jitformation programmes as well as cinematographic works (subtitles or

+’sign language). For cinematographic works and programmes produced for

people with hearing disability a daily quota of at least 4 h of subtitling or
providing sign language is set in a progressive way, to reach full subtitling
in 2015.

develoyment of rules
requifing Irish television
broadcasters to provide
access to people with
sensory disabilities. This
requirement is  also
reflected in Section 53 of
the Disability Act, 2005.

Linear services: About 70% of broadcasting services required to provide
some degree of accessibility.

On-demand services: the voluntary Code of Conduct for On-demand av
Providers — commitment to gradually make such services accessible.

IT

Art. 5(6) of  the
Audiovisual media

services code adopted by

All av providers have to adopt appropriate measures to facilitate the
reception of programmes by people with disabilities. At least one edition
of the news broadcast on the three terrestrial PSB channels (Tgl on Rail,
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legislative  decree  n.
44/2010 Art. 4()f of
Agcom deliberation no.
353/11/CONS on
authorisations for dtt
broadcasting PSB
contract of service (2010~

Tg2 on Rai2, Tg3 on Rai3) has to be subtitled and one additional edition
of the news has to be translated into sign language..

2012) signed 6 April
2011
LT General obligation to | Linear Services PSB: Programmes for people with visual and hearing
ensure that public disabilities in a proportion to be set
information is  also | by the Board. State aid funding: for cultural and educa
accessible to people with | aimed at adapting information of cultural and educational nat
disabilities with visual and hearing disability.
LV The Electronic Mass | Audiovisual media services: must be accessible t
Media Law (Art.24.5) | vision and hearing.
requires electronic media | psp: daily news with sign language interpretation
service providers to draw [ 4
up codes of conduct 2
indicating the measures :
which  promote  the
accessibility of services
to persons with visual and
hearing disability.
LU Convention on public | Broadcasting services :
service requires all the | TV news in the national must be subtitled.
parties to introduce all the |
possible  measures  to
provide for the
accessibility of  their
services to people with
disabilities.
MT | Broadcasting Act | Li

encourages media seryigey
providers to make#their
services accessible to

Linear Services: PSB: subtitling of 95% of programme parts which are in
Dutch and measures for visually impaired people.

National commercial broadcasters: subtitling of 50% of the programmes
and measures for visually impaired people

Linear services : accessibility requirement for people with hearing and
visual disability through, audio description, subtitles and sign language (at
least 10 % of quarterly transmission time)

Linear and non linear services : .According to article 44, paragraph 3, the

PT
multiannual plan drawn up by the Media
Regulator (ERC) contains the set of obligations relating to accessibility
requirements to be followed by linear and on-demand av services.
RO Media Law encourages | Linear services: Subtitling with additional tools for news programmes.
audiovisual media service | Subtitling of 17,3 % of PSB programmes .
providers to  ensure
accessibility of  their
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services fo people with

visual and hearing
disability.

SE PSB channels, linear: target : end of the licence period (1 January 2010 —
31 December 2013) subtitling of all programs. Hearing ability shall be
prioritized by taken into account that background sound may deteriorate
the ability to for people with hearing disabilities to take part of the
content.
Commercial channels, linear (TV4 largest broadcaster targeting the whole
nation ): All broadcasts, except live broadcasts, shall further make the
sound and picture accessible in accordance with the folloWing:
1. 1 July 2011 — 30 June 2012: Sound (25 % of the bro ,
Picture (experimental works)
accessibility

SK Linear services:

- PSB broadcastings B televisio
broadcast programmes
accompanied by closed”or
language ?
- PSB bx:oadcastmg
programmes accoihi
into sign lan%llage and
comment for people with visual disability.

) idCasters broadcasting digitally a television programme:
% of%all broadcast programmes accompanied by closed or open
and/or translated into sign language and 3% of all broadcast
s accompanied by voice commentaries for the blind.

: NMS providers must indicate clearly all programmes accessxble to
epple with hearing and visual disability.

State aid financing: in the field of production and broadcasting and
audiovisual media intended for deaf and hard of hearing.

accesy" to broadcasting
services for people with

hearing and visual
disability and to ensure
consistently high standard
of these services

Linear services : Ofcom currently requires 72 channels with an audience
share of 0, 05% or more to:

- subtitle 80% of their programmes within 10 years
- audio describe 10% of their programmes (10y)
- sign 5% of their programmes (10y)

Broadcasters with an audience below 1%: 30 minutes of sign-presented
programming a month, or make alternative arrangements acceptable to
Ofcom. Most have chosen to contribute funding to the British Sign
Language Television Trust, which funds sign interpreted programmes on
the Community Channel. BBC additionally provides for signing and audio
description On —demand services:

ATVOD: advice to on-demand service providers of best practice and
encourage those that serve a significant audience to provide facilities for
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people with hearing and vision disability. BBC and Channel 4 already
provide for subtitling for many of its on-demand programmes
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8.15. ANNEX K - DEFINITION OF RIGHTS IN THE ONLINE ENVIRONMENT

Two rights for a single transmission

Directive 2001/29/EC harmonises the rights of authors and neighbouring rightholders®®®
which are essential for the transmission of digital copies of works (e.g. an e-book) and other
protected subject matter (e.g. a record in a MP3 format) over the internet or similar digital
networks.

The most relevant rights for digital transmissions are the right of communication to the ;)ub ic,
, and the right of repro_guctlon ° The

including the right of making available to the public*®

right of making available) and the reproduction right.

y of a work are

These two rights are applied in parallel because transmissions of a di
of several copies as

not limited to the act of transmission itself, but always involve the 1t
well”!. Such copies are usually made both at the start of the tran‘é‘mwsm
of a digital copy of a work to a server by a service provider) nd at th
(e.g. the downloading of a dxgltal copy of a work by an engi*’u o)’

I‘IUht of communication to the public/making ,avall 5"1% to the public and (ii) the right of
reproduction. The cumulative application o,ffrrlghts may““‘mcrease transaction costs for the
licensing of works for online use, since the reprog -fgan ‘right is autonomous and independent,
and may be held by a person other thanithe holder ¢t the communication to the public right.

At the same time there are instances in “whi pr%ﬁems do not arise (when both the rights are
in the hands of a single right hol der ogcol

management organisation).

National courts have questlg,n k pphcatlon of two separate rights to a single act of
economic exploitation In Germany, fos example, the Higher Regional Court of Munich held
that splitting online rlgg s“intoithe reproduction right and the right to make available to the
public, with the a1m to, subseq‘ ntly claim licence fees for both rnghts is 1ncon31stent with

368 » o

in,
! Iy, theu“ ififls, records, performances and broadcast. Authors’ content protected by copyright is referred
S work” or «works”, while content protected by neighbouring rights is referred to as “other subject matter”.

prohibf;gl;e”making available to the public “on demand” (see Art. 3 of Directive 2001/29/EC).

310 The right to “authorise or prohibit direct or indirect, temporary or permanent reproduction by any means and in any
form, in whole or in part” (see Art. 2 of Directive 2001/29/EC) although temporary acts of reproduction of a
transient or incidental nature are, under certain conditions, excluded (see art. 5(1) of Directive 2001/29/EC).

3 Copies involved in an act of transmission need to be differentiated from the permanent copies that a service
provider does, for instance to build a database with all the e.g. e-books it has a licence to exploit, in order to
provide its service. This copies (and the reproduction right that needs to be cleared to make them) are separate for
the copies made in the course of transmission not only from a “technical” point of view (they happen independently
from any transmission happening) and also from an economic point of view (they have an independent value).

372 Some of these reproductions are, however, covered by the mandatory exception provided for in Article 5(1) of
Directive 2001/29/EC, and thus do not need to be licensed. See also case C360/13 Meltwater, pending reference
before the CJEU.
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cannot be exploited on the basis of the reproduction right only (i.e. independent from the right
of making available). Therefore, the splitting of one umform economical-technical process
into two separate exploitation rights would not be possible.”’

In a case concerning download-to-own services related to videogames, the Supreme Court of
Canada also stated that double payments for a single act of exploitation should be avoided.
The Court observed that there is no practical difference between buying a durable copy of a
work in a store and downloading a copy using the Internet. Contrary to the Higher Regional
Court of Munich (which favoured the right of communication to the public), however, the
Supreme Court of Canada ruled that only the reproduction right had to be licenced, and that
no separate royalty for an act of communication to the public must be paid.*™*/

Both courts expressed their clear view that only a single right should apply to a sing Lgact of

economlc explmtaﬂon The dlfferent outcomes of the cases, however also sh w tha 1}?}§ not
b ressed that

to the publ ic/making available to the public right is higher when’ern
any permanent copies, whereas the right of reproductxon could: =
right when it comes to download-to-own servicgs. It shg}uld al q%be ‘noted that many online

services combine both streaming and downloadlrfg feature s;ifor instance to allow a subscriber
to make paly list to listen when bemg off- lme) g

Finally, recent jurisprudence of th :
transmlssmns in the case of softwar¢ icoul

“agreepgent with the German collecting society GEMA for the streaming platform myvideo.de. With regard to

s Anglo-American repertoire, the agreement included the right of making available but not the right of

duction, which was removed by EMI from GEMA to CELAS for European-wide licensing. When

negotiatiy s between CELAS and MyVideo failed, CELAS threatened to seek injunctive relief which made

MyViégiéo file an action for a declaratory judgment, stating that CELAS had no right to prevent the offering of

music on myvideo.de.

374 Entertainment Software Association v. Society of Composers, Authors and Music Publishers of Canada, 2012 SCC
34. The case primarily concerned the question whether the transmission of musical works contained in video games
that are sold online via downloads amounts to a communication to the public.

273 In Greece, Article 15(4) of Law 2121/1993 provides that “if the extent and the means of exploitation which the
transfer concerns or for which the exploitation or the exploitation license is agreed are unspecified, it shall be
deemed that the said acts refer to the extent and the means that are necessary for the fulfilment of the purpose of the
contract or license™. In practice, this provision is applied in conjunction with the principle that in case of doubt a
contract is always interpreted in favour of the author, meaning that when the rights transferred by the author are not
specified in detail, the transfer only encompasses those rights that are absolutely necessary for the fulfilment of the
purpose of the contract.

376 Case C-128/11 (Oracle vs UsedSoft); see footnote 9 for further detail.
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In order to reconcile the free movement of goods within the Union with the territoriality of
national IPRs, the CJEU developed the doctrine of exhaustion. Subsequently, this doctrine
was incorporated into several legal acts, such as into Article 4 (2) of Directive 2001/29 (the
InfoSoc Directive). According to that provision, the right of distribution is exhausted "where
the first sale or other transfer of ownership in the Community... is made by the rightholder or
with his consent." Similarly, Article 4(2) of Directive 2009/24 on the legal protection of
computer programs states that “the first sale in the Community of a copy of a program by the
rightholder or with his consent shall exhaust the distribution right within the Community of

that copy”.

Because of the principle of exhaustion, consumers and other users who pur,ci%se a physical
copy of a work or other subject-matter are generally free to dispose of that c oy, €. g. via
reselling or giving it as a gift. The principle of exhaustion also makes paralle}&mporf%
border) possible in the Internal Market. e

programs as protected undef Dirde ;e 2009/24/EC a dlstmctxon between the physical
dlstrlbutxon of coples and.thgzonline distribution of copies. The Court pointed to the absence
jar to ‘Article 3 of the Infosoc Directive for computer programs in
ecal ed.the objective of the prmc1ple of the exhaustion of the right of
@téﬁ by copyright which is, "in order to avoid partitioning of
strictions of the distribution of those works to what is necessary to

TS applicant, Oraglye, is a leading provider of database software. Oracle markets its software, in 85% of cases, by
ing its customers to download the software from its website. The licence agreement gives the customer a non-
user right for an unlimited period, exclusively for his internal business purposes. The defendant,

markets "used" or "second hand" licences acquired from customers of Oracle. Customers of UsedSoft
‘e not yet in possession of the software download it directly from Oracle’s website after acquiring such a
"used" licence. The principle of exhaustion of the distribution right applies both to copies of a computer program
marketed by the rightholder on material media (CD-ROM or DVD) and to copies distributed by means of
downloads from a website. The CJEU stated that where the rightholder makes available to his customer a (tangible
or intangible) copy and concludes a licence agreement allowing the use of that copy for an unlimited period, the
rightholder sells the copy to the customer. Thus, his exclusive right of distribution is exhausted. Even if the licence
agreement prohibits a further transfer, the rightholder cannot oppose the resale of that copy. The first acquirer of a
tangible or intangible copy of a computer program for which the copyright holder’s right of distribution is
exhausted must make the copy downloaded onto his own computer unusable at the time of resale. If he continued to
use it, he would infringe the copyright holder’s exclusive right of reproduction of his computer program. In contrast
to the exclusive right of distribution, the exclusive right of reproduction is not exhausted by the first sale. The copy
made by the second acquirer benefits from the exception to the right of reproduction provided for in Article 5(1) of
the Computer Program Directive.
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safeguard the specific subject-matter of the intellectual property. concerned" (para. 62).
Allowing the rightholder for computer programs "to control the resale of copies downloaded
from the internet and to demand further remuneration on the occasion of each new sale, even
though the first sale of the copy had already enabled the rightholder to obtain an appropriate
remuneration,” [...] would go beyond what is necessary to safeguard the specific subject-
matter of the intellectual property concerned (para. 63).>”°

In both Directive 2009/24 (the Computer Program Directive) and Directive 2001/29 (the
InfoSoc Directive), the principle of exhaustion is limited to the right of distribution and
requires a "sale". The central question is therefore whether offering a copy .of a work for
download (against a payment) can be regarded as an act of distribution and,:hehce, also as a
"sale". The CJEU answered this question in the positive as regards computer prog ms and

Court to state that the principle of exhaustion is not limited to the dist'\féi}ybuf”gro (
coples (of a computer program) Otherwise, the Court argued,f__ IELS, .4

calling a contract that allows the use of a copy for an unlirr;if‘f
"licence" rather than a "sale"

A United States District Court, on the other hand, demed;tfe possiblh y of a first-sale doctrine
defense in a case concerning the re-sale of drgltaif‘gmusrc f'ﬁe stau%g that "the Court cannot of
its own accord condone the wholesale apphcatlo” -first sale defense to the digital
sphere” and stressing that “Congress has the igons tional authority and the institutional
ability to accommodate fully the varied ;permut g%f competing interests that are
inevitably xmphcated by such new technolog”

CJEU held that an original acqurrerjof a copypof a computer program for which the copyright
holder’s right of distribution is gi(hausted [..#] must, in order to avoid infringing the exclusive

right of reproduction in a computégzprogram [..] make hlS own copy unusable at the time of its

,a so be kept by the reseller in that situation. In both cases, the
fical protection measures such as product keys.

&ﬁ? ex spec1ahs character of the Computer Program Drrectrve in relation to the
'ectlve However unlike the Computer Programs Dlrectrve Article 3 of the

exhaustion p mciple. Recital 29 of Directive 2001/29/EC (the InfoSoc Directive) states that
“the question of exhaustion does not arise in the case of services and on-line services in

i See also joined Cases C-403/08 and C-429/08 (Premier League) where the Court distinguished between the
"appropriate remuneration” of rightholders and a "premium" resulting from absolute territorial restrictions. The
Court held that "the payment of such a premium goes beyond what is necessary to ensure appropriate remuneration
for those right holders” (para. 116).

” Capitol Records, LLC vs. ReDigi Inc (Case No. 12-0095, 2012 U.S. Dist.). ReDigi is an online marketplace that
allows its users to buy or sell pre-owned music files - that are verified to be legally obtained (e.g. via the iTunes
Store) — to other users. ReDigi claims that its transaction system allows the transfer of music files between users
without any duplication of the concerned files (there are never two copies that exist in parallel).
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particular”. The scope of Article 3 was addressed in the ITV v TV Catchup case for internet
transmissions for the first time.**°

Nevertheless, the Court made the following obiter dictum with regard to the InfoSoc
Directive:

"It follows from Article 6(1) of the Copyright Treaty, in the light of which Articles 3 and 4 of
Directive 2001/29 must, so far as possible, be interpreted [...] that the existence of a transfer
of ownership changes an ‘act of communication to the public’ provided for in Article 3 of that
directive into an act of distribution referred to in Article 4 of the directive which, if the
conditions in Article 4(2) of the directive are satisfied, can, like a “first sale ..20f a copy of a
program’ referred to in Article 4(2) of Directive 2009/24, give rise to exha":gtjon of the

distribution right" (para 52).
%yétlve

In any case, there remains an important difference between the Computer Prog Am
and the InfoSoc Directive with regard to the right of reproductlon On f t!’,;wélomputer
Program Directive provxdes for an exception if reproductions " are necessary 'or the use of the

the existence of this exceptlon was the only reason why the sece A acq; ot did not mfrmge
the rlghtholder ] rlght of reproduction (which is not subject tQ exh 40 ) As this exception

computer program is not covered. Therefore, even if th
to the onlme distribution of digital copies of workw ot

would still infringe the right of reproduction. ,In»the a I{r»é of a comparable exception in the

InfoSoc Directive that achieves thezsame f Arflcle 5(1) of Directive 2009/24 for
computer programs, rightholders coulc{;@the S }11 prevent the resale of copies of their
works on the basis of the right of re;god"ﬁc ion (’” ggardless of whether the right of distribution

is exhausted or not). %

brawsing

¢'GTEU® in which the question has been raised whether
nk constitutes an act of communication to the public/making
“fo the authorisation of the rightholder. Some argue that (i)
% not amount to “transmission” of a work, and that such
férfo “communication”; (ii) that the rights of the copyright owner
i Q}umca’uon of a work, and whatever a hyperlink provides, it is not a
g-ﬁg if a hyperlink is regarded as a communication of a work, it is not to a
1bl; Others argue that the right of communication to the public/making available
to the publig also covers the mere offering of a work to the public (as opposed to being
limited to th “actual transmission of a work); accordingly, the making available right could
also cover links that enable members of the public to access specific protected material.**®

Legal uncertainty on linkino aﬁ

Several Cases are pendmgﬂb ore
the prov1s10n of achclgibT

When browsing the internet, a user (e.g. viewing a web-page) regularly creates temporary
copies of works and other subject-matter protected under copyright on the screen and in the

380 Case C-607/11 (ITV Broadecasting vs TV Catch Up

381 Cases C-466/12 (Svensson), C-348/13 (Bestwater International) and C-279/13 (C More entertainment).

382 See, in particular, the European Copyright Society’s Opinion (retrieved on 11 December 2013):
httpe/fwww ivirnl/news/European Copvrieht Society Opinion_on_Svensson.pdf

383 See, in particular, ALAI’s opinion (retrieved on 11 December 2013):

hitp:/iwww.alai.org/en/assets/tiles/resolutions/making-available-right-report-opinion.pdf
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'cache’ memory of his computer. A question has been referred to the CJEU** as to whether
such copies are always covered by the mandatory exception for temporary acts of
reproduction provided for in Article 5(1) of Directive 2001/29/EC.

Given the importance of linking and browsing to the proper functioning of the internet, legal
uncertainty as to how copyright extends to these activities is problematic for internet users
and rightholders alike.

384 Case C-360/13 (Public Relations Consultants Association Ltd). See also http://www.supremecourt.gov.uk/decided-
cases/docs/UKSC 2011 0202 PressSummary.pdf

167



Drafi to be ﬁnafised in light of responses to the public consultation |
8.16. ANNEXL - IDENTIFICATION AND LICENSING

There are many private databases of works and other subject matter held by producers,
collective management organisations, and institutions such as libraries, which are based to
a greater or lesser extent on the use of (more or less) interoperable, internationally agreed
‘identifiers’. Identifiers can be compared to a reference number embedded in a work, are
specific to the sector in which they have been developed®®, and identify, variously, the work
itself, the owner or the contributor to a work or other subject matter. There are notable
examples of where industry is undertaking actions to improve the adoption of identifiers, the
development of rights ownership databases, and the interoperability of such _identifiers and
databases. Taking a step further, there are a number of examples of marke :
streamline licensing across a range of sectors and use cases.

Under the International Organization for Standardization (ISO), the ISO Tee ’ mittee
46, Steering Committee 9, is respon51ble for international standards for teleph@ny 0gy,
metadata, identifiers, etc. Under its aegis the following identifiers h

o [SBN (International Standard Book Number)
° ISSN (International Standard Serial Number

©

(EIDR) are pursuing efforts to suppb ’
system.*% Y

s;

These identifiers provide a greéfé’k %gq;lesser degree of meta information about a given work
e.g. the ISWC does not rporate™author data but rather relates to a global database
containing author, pubhs hother rights management information. The ISBN on the other
hand does comprlse a region coéfe a publisher prefix, and numbers specific to the publication

f%d) > P

y be specific to a sector or even an institution.

In the ”’ﬁs ¢ sector, for example, the Global Repertoire Database™’ should, once operational,

gle source of information on the ownership and control of musical works

worldwide. F

In connection with orphan works in Europe, the ARROW, (Accessible Registries of Rights
Information and Orphan Works towards Europeana), is a project of a consortium of European
national libraries, European and national publishers and collective management organisations,
representing publishers and writers which aims to find ways to identify rightsholders, rights

385 E.g. the International Standard Recording Code (ISRC) is used to identify recordings, the International Standard
Book Number (ISBN) is used to identify books
286 http://eidr.org/eidr-and-isan-to-provide-seamless-registration-of-content-ids/

387 o .
hitp:/fwww.globalrepertoiredatabase. cony/
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and clarify the rights status of a work including whether it is orphan or out of print. ARROW
is an automated tool to facilitate rlghts mformatxon management in any digitisation project
involving text and image based works.*®® Once the Orphan Works directive is implemented,
the ARROW search tool is expected to facilitate libraries when carrying out the diligent
search for absent rightholders as required by the directive. In the audiovisual sector, the
“FORWARD?” project (Framework for a EU-wide Audiovisual Orphan Works Registry) aims
to design and implement a EU-wide system to assess the rights status (including Orphans) for
all types of audiovisual works by federating the information resources of multiple national
clearing centres.

The Orphan Works directive also foresees the creation of a single online E \.database of

Orphan Works, the aim of which is to enhance transparency, both for rights holders
as regards works dlgltlsed and made available by libraries and other cultural mstltu

The Linked Content Coalition®®
expression and management of rights and licensing across all’ "G
- includes the development of a Rights Reference Model (R,

by individual creators.

The UK Copyright Hub®' is seeking to 'cal;gm e
systems a step further, and to createﬂa mkedﬁ tform ;ﬁabhng automated licensing across

different sectors.

is not often discussed as the existing international treaties in
condition for the protection and exercise of rights. ***

QWM reove a, system of registration does not need to be made compulsory or
;precondition for the protection and exercise of rights. With a longer term of
nd with the increased opportunities that digital technology provides for the use of

388 ARROW is currently fully operational in 9 Member States and at an advanced state of implementation in 7 more
Member States (ARROW Plus): hitp://www.arrow-net.eu/news/arrow-plus-final-conference.html
www.linkedcontentcoalition.org.

390 See also the Rights Data Integration Project (http://www.rdi-project.org/), partially funded under the
Competiteveness and Innovation programme; consortium members include Linked Content Coalition
members.

91 htip/Awww.copyrighthub.co.uk/

392 Certain formalities as to the enforcement of rights are, however, compatible with international agreements, both

with regard to domestic and non-domestic works. According to Title 17 § 412 US Copyright Code, for example,
registration is a general prerequisite to certain remedies for copyright infringement (the award of statutory damages
and attorney’s fees).
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content (older works and works that otherwise would have never been disseminated included)
the advantages and disadvantages of a system of registration are increasingly being discussed
e.g. the possibility to condition a Berne plus duration (e.g. the last 20 years of 70 years pma)
on compliance with formalities.
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8.17. ANNEX M - ADEQUATE REMUNERATION OF AUTHORS AND
PERFORMERS

The EU acquis recognises a number of exclusive rlghts of authors and performers and in the
case of performers whose performances are fixed in phonograms, a remuneration right>", %
There are only a few provisions in EU law governing the transfer of rights from authors or
performers to producers®™, as this area traditionally has been for the Member States to
regulate. Consequently, there are significant differences in this respect (especially but not
exclusively in the audiovisual sector) built over decades on diverse cultural and legal
traditions. The different approaches are likely to become more manifest with the increased
frequency of multi-territorial exploitation by on-line service providers.

In EU law, Article 3(2a) of the Term Directive® provides that performers can:
contracts on transfer or assignment in the event that the producer does ]

when assrgmng or transferrmg exclusive rlghts authors and performers h'aVe een ranted an
wgh{ 3% As EU

fes remain free to

) ot allows Member States
Fending Directive provides

collective management of exclusxve rights (cablearetrans%pssron
to impose it (resale rlght 3%, Artlce 5(3) of ‘the Rental and

£

ansfer their exclusive economic rights to the
lump sum payment for their contribution to an

Bulgaria) a contractualfégactrc has emerged Whereby audiovisual authors reserve the right for
collective manacem%n t agﬁatrons to collect on their behalf from broadcasters for the
) 1 some Member States, notably in the UK, collective bargammg

gdsual @gthors Where this practice exists, authors are said to achieve the best results in
'af’;on of the terms of their contracts. However, in some Member States (Ireland and

by the uniofis in negotiations. Finally, in some other countries (Spain, Italy and Poland) there
is a legal requirement for the final distributor, usually a broadcaster, to remunerate authors for

3% Article 8(2) of Directive 2006/115/EC (“Rental and Lending Directive™).
394 See e.g. Article 3(3)~(6) of Directive 2006/115/EC.
3% Directive 2006/116/EC as amended by Directive 2011/77/EU.

f % Atticle 5 of the Rental and Lending Directive. »
397 Article 9(1) of Directive 93/83/EEC on satellite broadcasting and cable retransmission
398 Article 6(2) of Directive 2001/84/EC on the resale right
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the exploitation of their works (the producer is nevertheless vested with the economic rights
that need to be cleared for exploitation.)

As with audiovisual authors, in most EU countries the exclusive economic rights of
audiovisual performers, including the right of making available for interactive online use and
the cable retransmission right, are usually transferred to the producer by law or by contract
upfront, in exchange for a lump sum. A few Member States, such as Spain, provide for a
separate equitable remuneration for audiovisual performers in addition to the exclusive right

of making available.

In the music sector authors transfer the rights to producers for the making and the
distribution of phonograms whereas they typically mandate their collective
organisation to manage the family of “communication rights” (broadca
performance) and “digital rights” (reproduction and making available). In some,;spemﬁ%%ases
(e.g. Anglo-American repertoire), some rights are transferred to the muswc

“‘?;‘ iy

ducer S. Th,e situation is

Performers normally transfer upfront all of their exclusive rights to
different for the remuneration rights for the public performance” and roa&%%stmg where
Article 8(2) of the Rental and Lending Directive provides for a siigle eqm ible remuneration
to be paid by the user if a phonogram published for commer g Lf;?)oses is used for
broadcasting by wireless means or for any commumcatloﬁ o the: UJTC and ensure that this
remuneration is shared between the relevant pefgonnerszzand phoiglogram producers. In most
Member States (with the exception of Ireland), this rem ?’“\va,t%lo Pright is understood to cover
some internet transmission, notably SImulcastmg £ e simultaneous retransmission of a
broadcast over the internet). In those cases pf:rforml

artists in the music sector receive a
single equitable remuneration in case a th@pQu;am published for commercial purposes is
simulcast. =

R

In the book sector, the publishing contr bfvt'ﬁin authors and publishers have become
more and more complex as the formszaof exple ifation of books and texts have multiplied over
the last years. In exercise og ntractual freedom, a great diversity of frameworks and
practices have developed in the EG 'fm example, in the UK, an exclusive license with an
mtermedlary between th@aﬁ%ﬁ@r and the publisher (agent) asswnment of rights i in France or

; }1m1tat10n in time or geographical restrictions, scope of the rights, etc. It
ory in all Member States for all contracts to be in a written form. Some
wextend to the full period of copyrlght protection (e.g. in France for domestic
works), wh r%f others are limited (e.g. 15 years in Spain). The publishing contracts are -
traditionally’ “concluded on a worldwide basis by language except for the UK where British
publishers have exclusive rights only for the Commonwealth and Ireland and US publishers
have exclusive rights for the US, Canada and Mexico. The rest of Europe was traditionally
non-exclusive, which allowed for competition between UK and US editions. Each right
assigned (e.g. hardcovers only, audiovisual adaptation or not, translation or not, digital rights
included or not) might entail different levels of royalties.

A flat-rate payment for the author of a book is not frequent. It takes place only for
collaborative works such as textbooks or dictionary or for on command works. The
remuneration of the authors of trade books is traditionally proportionated to the sales. In most
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cases, publishers pay advances against royalties to authors (that they do not recover if the
book is less successful than expected). Most national laws have a “best-seller clause” which
has to be included in the publishing contracts. Finally, authors argue that the application of
fixed book prices in some Member States (e.g. Germany, Spain and France) has a positive
Jimpact on the level of the remuneration of authors.

In the journalism and photography sector, the very different bargaining power of the
parties also seems to be the problem, in particular when the author is a free-lancer. Model
contracts, if they exist in a sector, are not widely used, and collective bargaining does not
seem to play a role. In this sector again, practices differ between Member States. In some
Member States, notably the UK, Ireland and Malta, authors may sometimes-have to waive

their moral rights.

Discussions with stakeholders show that there are a number of contentious is

arlsmgg»ﬁ'om

particular, they argue that they do not benefit equally from the t&
in the production and distribution of audiovisual works and mus
bargaining and the right to re-negotiate and terminate cofitrac

their rights. B
On the other hand, producers underpin their positi 4t argument that investment in
r}mal risk. They say that predicting

audiovisual content and in music usually entailys%ﬁghi
the popularity of a particular title is a highly com lexteXercise and it is difficult, if at all
: p0551ble to guarantee the successéef a fi ‘terms of box-office revenue. A similar
reasoning applies to the popularity ofix usw Begguse of the information gap that exists
between the producer and the consumer' 'th‘g;espect to the level of demand and the
significant sunk cost associated with the prod Ztion of such works, producers argue that they
face a significant hazard when "mdm’g to invest money and resources into a project. In these
sectors companies usually have to mvéét large upfront amounts of money in order to produce,
develop and market the w Wb created by the artists®®. Similar arguments are advanced by

book pubhshers400

as afmmlmum safeguard of

"1ghts mechamsms the role of collective bargammg and of collective management
is. The Commission has recently commissioned a study to provide an assessment
of different national approaches and mechanisms that may affect the level of remuneration of

authors and’ performers

3% CRA Study on Territoriality (2013) prepared for the Commission [not yet published]

400 The costs linked to physical books (printing, transport and storage) are not a major part of the
investment. Instead, the editorial work (commissioning and acquisition, copy-editing, copyright fees),
the production (type-setting, layout and design), the sales and marketing, the distribution (also for
online works) and the finances require major investment from any publisher. Book publishers argue that
on average, out of ten books published, one is profitable, two cover the costs and seven do not recover

the investment.
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8.18. ANNEX N: ENFORCEMENT

With the internet, behaviours concerning the consumption of copyrighted content (in
particular music but increasingly films and books as well) has changed dramatically. Until the
spread of the internet, music consumption took place either through broadcast/TV or the
purchase of phonograms. The number of producers of broadcasts and phonograms was fairly
limited and the production of high quality counterfeits relatively expensive. Therefore,
infringement levels were comparatively low and the enforcement of copyright was reasonably

straightforward.

The internet has changed the situation in many respects:

° New possibilities of music consumption have opened up: internet radi
mp3) download on various devices, web streaming.
° All these new modes of consumption are, physically, not | lmfii
borders.
° Marginal costs of producing copyright infringing dl&tarco es
quality as the original are almost zero. F
o The same holds for transaction costs (publicising gbSites/P2P  download

possibilities etc., dissemination of COplCS) arguably orrf§é financial transactions still
represent a certam cost factor. gj

f ifs users.

° Internet facilitates to a certain extent anonji%m‘

Pirated material can literally be sent by eve;ybody from“everywhere to anybody anywhere.
Moreover, infringements of copyrlgh‘ed conteggﬁ 'me have become so frequent that they are
no longer considered by consumers as illégal oue%;ﬁ; if illegal, as causing economic harm. At
the same time, given that technology“"all vs:for almost perfect copies at low cost, piracy has
become an even more profitable busm;ﬁss

F 4
1. Current EU and natxonal«lé?iggwg%eworks

The current EU regulatg;gi ar eworkyw;already provides for tools which can in principle be
used to tackle online icopyright infringement. The Directive on the enforcement of IPR
(Directive 2004/48/EC:¥IPRED) and Article 8 of the Infosoc Directive make provision for
civil remedies in:case of‘inffifigement of copyright. These provisions encompass in particular
ev1den§-” at spowers for judicial authorities, powers to force offenders and any other

ion “hetwork” of the infringing goods, provisional and precautiohnary measures
(including ‘against intermediaries whose services are used to infringe a copyright), permanent

electronic commerce is also relevant in the context of the enforcement of copyright. Article 14
of this Directive, as interpreted by the European Court of Justice, provides that, for a hosting
service provider to avoid being held liable for illegal content (including content infringing
copyright), it should expeditiously act on adequately substantiated and sufficiently detailed
notices*®'. At the same time its Article 15 prohibits Member States from imposing on
intermediaries a general obligation to monitor content that they transmit or host.

4ol “Acting” takes the form of removing or disabling access to the illegal content by a “hosting provider”.
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Beside these harmonisation instruments, the EU has also launched in 2009 a European
Observatory on infringements of IPR. This has, included in its tasks, the need to identify
trends in on-line copyright infringement in order to provide evidence on the need for
adjustments to enforcement policy in this field. It has recently undertaken a first survey*? for
this purpose that will be repeated on a bi-annual basis.

This EU framework has created high European legal standards to enforce copyright. All
Member States have implemented IPRED as well as Article 8 of the Infosoc Directive and
provided for civil remedies in case of infringement of copyright. Some Member States have
also implemented other measures than those foreseen in IPRED to encourage better
compliance with copyright law (for example administrative procedures in Frince with the
HADOPI law*®, in Spain with the Ley Sinde*®, or in Italy with the regulationon online

are used to enforce copyright on the internet. However, as conclude
IPRED’s application report*®, despite an overall improvement of en
volume of infringements has not decreased because of the-
opportunities to infringe IPR offered by the internet*”’

Directive on its own is not necessarily fit for purpose agﬁn igiecaﬁse it was not designed
with this challenge in mind. As a consequence,:§bme measures w?ll remain ineffective while
spectof fundamental rights.

o . .
lented increase in

0
=

2 & . .
402 Perception, Awareness and Behaviour,

hitps://oami.europa.eu/ohimportal/en/web/observatoryibservatory-publications

40 Loi n°® 2009-669 du 12 juin 2009 favorisant la*diffusion et la protection de la création sur internet
http/www legifrance.gouv fi/atfich Text essionid=CO6CF191ECA64835E58B417557BF3F08.1p
dio01v_22%¢id Texte=JORFTEXT000020735432 & date Texte=

404 Ley 2/2011, de 4 de ma Economia Sostenible, htp://www boe.es/buscar/act.php?id=BOE-A-

2011-4117&p=20131023&Mm =

Regolamento in materia:di-tutela del diritto d’autore sulle reti di comunicazione elettronica e procedure

attuatuve  ai  gSensi <2 del decreto legislative 9 aprile 2003, N° 70

http://'www.agcomiit/Defaultaspx?DocID=12229

)55319]1? on the application of Directive 2004/48/EC of the European Parliament

“April 2004 on the enforcement of intellectual property rights, COM(2010)779

x.europa.ew/LexUriServ/LexUriSery.do?uri=CELEX:52010DCO779:EN:NOT)

mely S:Kf'ﬁ 1ilt to estimate the exact scale of the problem, the quantity of illegal downloads and

pact on rightholders. Nevertheless, a study carried out by RAND in 2012 gives an overview of

ating the impact of piracy on different industries, based on surveys or figures provided for by the

£ For example, in the software industry, a 2010 Business Software Alliance study reported an

405

406

relative to total units of software installed. In the movie industry, a LEK Consulting study (Motion Picture
Association of America, 2006) found that Motion Picture Association member companies lost $6.1 billion in
revenues due to piracy in 2005. $1.4 billion to illegal copying, and $2.3 billion came from online UUPC. Finally,
in the music industry, the International Federation of Phonographic Industry reported a global average piracy
rate of 38% in 2006 as a share of total sales (Siwek, 2007, p. 20). At the EU-27 level, a 2010 Tera Consultants
study estimated Euro 5.3 billion lost revenues in the audiovisual sectors and Euro 4.5 billion in the software
industry. Report “Measuring IPR infringements in the internal market Development of a new approach to
estimating the impact of infringements on sales”, RAND, 2012.

http://ec.europa.ew/internal_market/iprenforcement/docs/ipr_infrinement-report_en.pdf

" This was for example the case for a “description” in the case C-175/06, Tedesco, that was refused to be performed by the
British authorities on the gorund that such measure were not in keeping with national practices.
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2. Problems identified in the current legal framework

2.1. Rules on gathering of evidence and identification of infringers are divergent and not
adapted to the digital environment

Articles 6, 7 (gathering and preserving evidence) and 8 (right of information) of IPRED offer
tools to right holders to access information, evidence etc. in order to effectively protect their
[PRs in civil court procedures. However, these tools are not always adapted to deal with
infringements of copyright occuring on the internet, in particular to identify or keep evidence
of infringements in case of services which propose tools allowing the dissemination of
infringing content and which make profit out of these activities. Two pafticular sets of
problems have been identified in relation to these tools. ‘

others consider the preservation of evidence as a distinct procedury; th,,» d'vergences relate
to the COI’ldlthn to use the right of mformatmn in partlcular whthe it is p
;},sﬁng proceeding. The
possibility to use the tool as a preliminary measure is pagtlcula %lmportant in the context of

mfrmgements of copyright on the internet wheré the 1de:nt1ﬁc?ﬂn of the infringer is often
jer divergences across Member

order to use the right of information or
he notion of “commercial scale” (which
was not defined in IPRED but explaméd in a‘reci varies across Member States where it can

be understood as a quantltatlve or as.a quahtatl,' (profit making aim) requirement. The
5USE “fdentification tools (right of information) is

not imposed in an uniform way across Meml%nry States. Some Member States do not impose
this condltlon at all, other xmpqsg thlsigondltlon only for the acthlty of the third party who is

o

These divergences not gnly create disparities in the level of protection of copyright, they also
lead to problems gaf%r “the C és border enforcement. Because of the differences in the
i fAtticles and 7 of IPRED into national law by Member States, a court could
t')"equested by a foreign court which is not known in its own state, and
execute it. In the IP ﬁeld some national courts have already refused

he finding of the Consultation on the civil enforcement of IPR is that only
dants indicated that they had obtained a court order decision to request an
mtermedlarf established in another Member State to provide information on the identity of

the infringer.

Second, further difficulties arise when these tools are used in the online environment. The fact
that almost all responses to the Consultation on the civil enforcement of IPR concerning
problems of identification of infringers related to infringements occurring on the internet
highlights this*®®. The main problem in this area relates to the articulation between the rules

408 . . . . . C s .
Of 136 responses received on problems relating to the identification of infringers, only around 3% did not relate to
infringements on the internet. See hittp://ec.europa.cu/internal market/consultations/2012/intellectual-property-rights _en.htm
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on the identification of infringers and the protection of personal data/ privacy (half of those
who reported in that Consultation that they were denied access to information reported that
the refusal was based on personal data protection and privacy).

IPRED stipulates, in recitals (2) and (15) as well as in Article 8(3)(e), that its provisions are
without prejudice to the protection of personal data. At the same time, neither [IPRED, nor
other pieces of EU legislation contain specific provisions on the retention and disclosure of
personal data to copyright holders for the purposes of IPR civil enforcement.*”” The European
Court of Justice has clarified that the Union’s acquis does not preclude Member States from
imposing an obligation to disclose to private entities or persons personal data of citizens in
order to enable them to bring civil proceedings for copyright mfrmgemenf ‘against these
citizens, but nor does it require those Member States to lay down such an obligation*'°. The
CJEU has also clarified that rules concerning the retention of data for CIV{L, enforc mept of
IPR purposes do not fall within the scope of Directive 2006/24 on the retgntiot

articulation between rules on gathering of evidence and identification o ﬁgfrfngerﬁand rules
on protection of personal data is therefore left to the Member States. ( @Q%gje& hdt they strike
opean m Union's legal

£ 7

s of protection of personal
ﬁstrlan Supreme Court in the

in the first place""!

The problems are as follows: g
«é\

e

(2
O the internet, can e1ther be impossible for copyright
£t
civil enforcemegjcw oses ot too short to be useful in the framework of civil
proceedings
(b) In cases

providers;may %oﬁem"« otbeina posmon to disclose alleged mfrmgers identities and
00 ﬂtaﬂp dé? ils to right holders, even in the context of judicial proceedings, because
of tHé»lack o egal basis at EU and national level to disclose personal data;

; ‘qreover even if intermediaries are willing to provide contact details of their clients
, wing a Court order, the accuracy of these data is sometimes questionable. Many
websites tend to operate anonymously, i.e. they reglster fake "WHOIS' data and
operate their business through empty shell companies. The problem is often
compounded by the fact that some intermediaries offer services facilitating
anonymous registration of domain names or allowing the actual IP addresses of the
infringing websites to be hidden and generally provide services such as hosting

©

0

409 This situation was reflected in the consultation on the civil enforcement of IPR: 68% of 146 respondents declared
having faced problems in the identification of (alleged) infringers of their IPR. However, the consultation does not allow
saying whether these problems were all related to data protection or had other reasons.

410 C-275/06, Promusicae (2008) and C-357/07, LSG v/ Tele 2 (2009).

41 Decision of the Austrian Supreme Court of 13 November 2007.
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without ensuring that contact details are accurate and/or up to date. Right holders
therefore complain that they do not have access to more data in case of
infringements. The problems are particularly salient for infringers operating
anonymously, changing Ip addresses rapidly and channelling the revenues they get
from their activity through empty shell companies.

(d) The lack of clarity concerning the articulation between enforcement of IPR and
protection of personal data is not only likely to affect the effectiveness of provisions
on the identification of infringers, but it can also raise concerns in terms of protection
of fundamental rights of individuals to privacy and data protection, (as enshrined
under Article 7 of the Charter of Fundamental rights of the Européan, Union and
Article 8 ECHR under Article 8 of the Charter of Fundamental

right holders collect and process data, e.g. by monitoring of IP g
into file sharmg or even streaming practices, using technical mea

i sometimes
> out-of-court
?f procedure. As a
realous enforcement of

The main problem relates to the extent to wbréhz. it is pogsible to involve intermediaries not
only to help identify infringers as examined aboyefb“ig alSo in putting an end to infringements
of copyright on the internet. Enforcement of“Copyright can in the first place be directed
towards the actual perpetrator of the inff zgmengﬁﬁrnse If, but this is often difficult given the
ub1qu1tous nature of infringements oii the in 'gnet and the possibility for infringers to operate
in an anonymous way as decribed abo\/e For’cases where direct action against the perpetrator
of the infringement is not possibl ery difficult, involving intermediaries can be a solution
to put an end to the infringement. This f”% the reason why EU law provides rules on injunctions
against intermediaries (Amcle 9 and 11 of Directive 2004/48/EC and Article 8 of the Infosoc
Directive). However, these rul s appear to be ineffective to deal with infringements of
copyright over th “‘"hte » Mﬁlch is partlcularly problematic in cases of commercial scale

infringements giving rise to revenues.

istem from the fact that there is no harmonised understanding of the
igifermediaties covered, of the types of injunctions that be ordered against
ies, in what circumstances they may be issued, under which conditions and within
ySyFor example, often courts appear to focus exlusively on internet service
providers (LSPS) as intermediaries on the internet. Some Member States' courts have linked
the question of granting an injunction against an ISP to the establishment of some kind of
responsibility of the intermediary which makes the granting of preliminary injunctions

412 The Consultation on the civil enforcement of IPR seems to reflect this: Very few stakeholders took a stand on the
issue of injunctions imposed on intermediaries (28 respondents stated clearly that they obtained a preliminary injunction and
25 indicated that they obtained a permanent injunction). Other respondents indicated that preliminary injunctions were not
granted due to an exemption of the intermediary from liability, difficulties in proving the intermediary's knowledge or
involvement in the infringing activity or lack of sufficient merit of the claim.
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against intermediaires very difficult*’®>. There is a need to clarify how to articulate the
possibility to impose injunctions on intermediaries given the prohibition for Member States to
impose a general monitoring obligation on internet service providers whoch is also part of the
EU acquis.*'* It was also reported in the framework of the Consultation on the civil
enforcement of IPR, that there are other burdensome requirements in some Member States
that can constitute a disincentive for right holders to bring an action; for example, in Finland,
a case against the primary infringer/operator of a site as well as high guarantee sums in court
were required before an injunction would be enforced. Furthermore, right holders complained
that injunctions against intermediaries in some Member States have an ineffective scope,
insofar as they only enjoin the intermediary from allowing exactly the same infringement to
happen (i.e. a continuation of the specific infringement by the same mfrmge whereas in
practice it is quite possible that the same infringer may engage in future infringemetits of the
right owner’s title/product and this is particularly challenging for th& ,grotecﬁoﬁ of
copyrighted works on-line. There are also doubts about the possiblity to d(f, iver mju ictfons on

aling with

a catalogue w1de or only on a title-specific ba81s which i is very relevant s Whﬁ?ngb
) ther ex parte

s,

established in different Member States or to consolidate §/ever ta
also very limited. According to the Consultation.on the Q:ivﬂ en
holders indicated that they had obtained neithegig nary
imposed on an intermediary providing serv1ce €CESS to access the infringing
services/goods when the intermediary or the pérson infhinging/allegedly infringing his IPRs
were incorporated in a Member State, other 4 an, the, ong”in which the right holder operated.
Some of the respondents stressed thaf‘su‘ h le%% kzefci‘%o;is — if possible according to the national
legislation — are usually pursued in the try,ﬂgshéie the intermediary is located. Moreover,
the Consultation on the civil enforceﬁient PR, despite acknowledging the general increase
in the number of cross-border IPR mfrmgem’ents, revealed that the majority of stakeholders
did not launch proceedings ¢ rning such 1nfr1ngements that occurred in another Member

State or in several Member S’cate:?i ‘

efnent of IPR, many right
r a permanent injunction

The lack of clarity coqé%’ni the extent to which intermediaires can be involved does not
only affect the effe(g%i:' %gess of;the protection of IPR but is also likely to raise concerns in
of “fundathental rights. It can for example not be excluded that an
mtermedlary would constitute a restriction to the freedom to conduct a
« ediary, in which case any such limitation would have to be provided by
lag+iniacco }ance wreh Article 52 of the Charter of Fundamental Rights*'®. Such an injunction

413 In th ,@onsultatlon on the civil enforcement of IPR, France, whose legislation includes within the notion of
intermediaries those whose services are used by an infringer in the framework of its IPR infringing activity, called for a
clarification in IPRED that injunctions are available independent of any liability of the intermediary.

A Article 15 of Directive 2000/31/EC.

M3 For this reason, some of the respondents to Consultations on the civil enforcement of IPR called for an initiative at
EU level, which would facilitate cross-border measures (i. e. against intermediaries), consolidation of claims and automatic
enforcement of specific injunctions/judicial decisions issued in one Member State throughout the European Union (either
directly or in expedited court procedure).

Following the ECtHR case law in this respect, this requirement implies not only that a domestic law exists as such
but also imposes a certain requirement as to the quality of the law at stake, which would have to "be accessible to the persons
concerned and formulated with sufficient precision to enable them — if need be, with appropriate advice — to foresee, to a
degree that is reasonable in the circumstances, the consequences which a given action may entail [...] Domestic law must
also afford a measure of legal protection against arbitrary interferences by public authorities with the rights guaranteed by the
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could also result in a restriction of access to content and as such, may be considered as a
restriction on the freedom of expression and such a limitation would have to be provided by
law in accordance with Article 52 of the Charter of Fundamental rights as well. It follows that
an injunction with a broad scope or that lacks clarity as concerns its exact scope and
specificity in terms of measures that would have to be implemented would raise serious
concerns as to the requirement that any limitation of a Charter right would have to be
provided by law. Moreover, the burden and cost of the implementation of the injunction
imposed on an mtermedlary can also be problematic. In the Scarlet case*'’, the CJEU
con51dered an m3unct10n requmng an ISP to install a ﬁltermg system applymg to all eletronic

infringement of the freedom of the ISP concerned to conduct its busmess and
contrary to the conditions laid down in Article 3(1) of IPRED.

reji’ft of infringements of
copyrlght is generally low and has little deterren:églmpact%More p; icularly on the internet, it

have occurred. Right holders claim that in many inst

neither dissuasive nor even compensate the rlgh older sz”a@tual losses (and legal expenses).

This problem has also been acknowledged !ixﬁsanri ember States, e. g. France recognised
the dlfﬁculty for judges to assess the I?éve;l of d%ag and recommended increasing the use of
experts to improve the level of mdemmﬁca)f'on o d

the pecuniary value of mtellect; ro erty, but also the lack of clarity of the rules contained
in Directive 2004/48/EC, the freed*én@f the courts to apply the Directive’s criteria and the
considerable differencessfiiithe national transposition results. As it turned out from the
responses to the Consuﬁatlon g the civil enforcement of IPR, in some of the Member States
courts do not award tﬁ rofiff generated by the infringer (unjust enrichment).*'® This is
possibly one of nthi reaso *s*w%ﬁy right holders claim that damages awarded are low in many
s also indicated that damage claims and recovery of profit claims are
eg*fthe lack of adequate disclosure obligations in most Member States as
agk of “kno‘w your customer” regulations applicable to service providers.

Convention. In matters affecting fundamental rights it would be contrary to the rule of law [...] for a legal discretion granted
to the executive to be expressed in terms of an unfettered power. Consequently, the law must indicate with sufficient clarity
the scope of any such discretion and the manner of its exercise" ( ECtHR, Glas Nadezhda Eood & Elenkov v. Bulgaria,
application no. 14134/02, 11 October 2007, para 45-46).
LA Case C-70/10 Scarlet extended (2011)

418 For example, during the IPRED Consultation, one contribution indicated that damage claims are rarely deterrent in
cases of structurally infringing sites since the profits are very substantial and the abilities to hide assets due to the
aforementioned problem of being able to do business anonymously.

419 Only 46 out of 62 respondents have indicated that unjust enrichment is taken into account by national courts. (s. 4.7
of Synthesis of responses "Civil enforcement of intellectual property rights: public consultation on the efficiency of
proceedings and accessibility of measures” dated July 2013)
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Also, in spite of Article 14 of Directive 2004/48/EC, in practice, copyright holders are rarely
reimbursed all legal costs and other expenses they incur to protect their copyright through
litigation. This, together with the low levels of damages awarded, may inhibit copyright
holders’ possibilities and readyness to institute proceedings, even in cases of infringements
with a commercial purpose involving signficant levels of profits for the infringer. As the
Consultation on the civil enforcement of IPR showed, right holders might refrain from

litigation if they held the court proceeding lenghty, costly and do not expect to get properly

compensated.**

The challenges to be addressed are therefore a lack of efficiency of existing cml enforcement
systems in the online environment, difficulties in setting a proper balance betwéen protection
of IPR and protection of other fundamental rights and a sub-optimal functioning ofithe single
market for copyrighted content.

420 51% of the respondents have indicated that they would refrain from litigation because of such reasons.

181



Draft t0 be finalised in light of résponses to the public consultation

182



Draft to be finalised in light of responses to the public consultation

8.19. ANNEX O: GLOSSARY

Legislative references

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society, OJ
L 167,22.6.2001, p.10. ("InfoSoc Directive™)

Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006
on rental right and lending right and on certain rights related to copyright in the field of
intellectual property, OJ L 376, 27.12.2006, p. 28. ("Rental and Lending Directive")

Directive 2001/84/EC of the European Parliament and of the Council of 27 'Sep ember 2001
on the resale right for the benefit of the author of an original work of art
13.10.2001, p. 32. ("Resale Right Directive")

Council Directive 93/83/EEC of 27 September 1993 on the coordmatl%n
concerning copyright and rights related to copyright applicable to
cable retransmission, OJ L 248, 6.10.1993, p. 15. ("Satellite and Calby

Directive 2009/24/EC of the European Parliament and of the Coungi of 23April 2009 on the
legal protection of computer programs (Codified version)g: {gﬁg‘S .5.2009, p. 16-22.
(“Software Directive™) 4 .

Dlrectlve 2004/48/EC of the European Parhamer% and

Directive 96/9/EC of the European Parhameé;;tf“sf?ld of ,,’@?Councxl of 11 March 1996 on the
f%})—QS (“Database Directive”)

1amw,‘,,_§y§’nd of the Council of 12 December 2006

on the term of protection of copyright and ajn related rights (codified version), OJ L 372,

27.12.2006, p. 12-18. (“Term Dlrectlve”)

i he E%%opean Parliament and of the Council of 25 October 2012 on
an works, OJ L 299, 27.10.2012, p. 5-12. (“Orphan Works

and music7publishing activities, programming and broadcasting activities, computer
programming, architectural and engineering services, advertising, design activities,
photographic activities, translation and interpretation activities, creative, arts and
entertainment activities.

"Copyright and related rights": copyright is vested in authors whereas related rights are
vested in performers, phonogram (i.e. record) and film producers as well as broadcasting
organisations. Copyright and related rights include so-called "economic rights" which enable
rightholders to control (license) the use of their works and other protected subject matter (i.e.
performances, phonograms, audiovisual productions and broadcasts) and to be remunerated
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for their use. These rights normally take the form of exclusive rights and include (among
‘others): the right to copy or otherwise reproduce any kind of work and other protected subject
matter; the right to distribute copies to the public and the right to communicate to the public
performances of such works and other protected subject matter. These rights are, to a large
extent, harmonised at the EU level. They can be managed directly by the original rightholder
(e.g. the author of a book) or by those to whom the rights have been transferred (e.g. a book
publisher). They can also be managed collectively by a collecting society. Authors are also
granted so called "moral rights" (these are normally not granted to rightholders protected by
related rights though some legislations provide for moral rights for performers) Moral rights
may include the right to decide on disclosure of the work; the right to claim authorship of the
work and the right to object to any derogatory action in relation to the work. M
not harmonised at the EU level.

"Work": creative output of authors protected by copyright. It includes: ht FATY L ooksAyrics,
etc.), dramatic (plays, opera librettos, etc.), musical and artistic (photograph » Dt Tt
works. : ;

"Collecting societies": organisations tradltlona}lg set pby rxghtholders at national level and
whose sole or main purpose is to manage copyi"f'ﬁ ht or rez;iyd rlghts on their behalf.

licences to commercial users, the audx? anhmomtormg of rights, the enforcement of
copyright and related rights, the wﬁlectlo ,_&royal‘ues and the distribution of royalties to
rightholders. "

"Repertoire": the sum of tﬁe&?@
represents.

‘ munication to the public": the right to authorise or prohibit any
communication to the public of a work or other protected subject matter by wire or wireless
means (includes acts such as broadcasting). Recognised as a broad exclusive right
encompassing the making available right (see below) to authors (Article 3(1) of the InfoSoc
Directive); of a more limited scope for other rightholders (Article 8 of the Rental and Lending

Directive).
"Right of making available": the right to authorise or prohibit the making available to the

public of a work or other protected subject matter in such a way that members of the public
may access them from a place and at a time individually chosen by them (Article 3 of the

InfoSoc Directive).
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"Rental and lending right": the right to authorise or prohibit the rental or lending of the
original or copies of a work or other protected subject matter (Article 3 of the Rental and

Lending Directive).
"Reprography copying": a possible exception or limitation of the reproduction right in
respect of reproductions on paper or any similar medium, effected by the use of any kind of

photographic technique or by some other process having similar effects (Article 5(2)(a) of the
InfoSoc Directive)

"Private copying": a possible exception or limitation of the reproduction rig
reproductions on any medium made by a natural person for private use and
neither directly nor indirectly commercial (Article 5(2)(b) of the InfoSoc Directive

"Anglo-American repertoire": industry jargon for musical works registergd-b
with the collecting societies in the U.S. and the United Kingdom or orlgmatm
and the United ngdom

ht in respect of
nds that are

number of other services. Publishers usually track various royalty

license certain uses on behalf of authoxs Thev often pay thaigggh
la%‘dmg pcrformcxs and recotd

T é;jgaﬁglcal rights.

"Record producer” (also referred to as phoﬁ@gramﬁ ucer): record producers take the

initiative and arrange the recordmg %of musfic er méhces as well as the marketing and

<

distribution of those recordings.
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