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European Ombudsman

Decision

of the European Ombudsman closing own-
initiative inquiry O1/5/2012/BEH-MHZ concerning
the European Agency for the Management of
Operational Cooperation at the External Borders
of the Member States of the European Union
(Frontex)

-

The background to the complaint

1. Article 228 of the Treaty on the Functioning of the European Unjon
empowers the European Ombudsman to conduct own initiative inquiries into
the activities of the Union institutions, bodies, offices or agencies.

2. On 1 December 2009, by virtue of the entry into force of the Treaty of Lisbon,
the Charter of Fundamental Rights of the EU became legally binding on
Frontex, which is an EU agency.

3. Subsequently, following extensive discussions and in response to concerns
and expectations voiced by civil society, on 25 October 2011, the European
Parliament and the Council adopted Regulation 1168/2011/EU (‘the
Regulation')!, which further enhances the role of Frontex and explicitly
provides that it shall fulfil its tasks in full compliance with the Charter of
Fundamental Rights. The Regulation requires Frontex to put in place certain
administrative mechanisms and instruments to promote and monitor
compliance with its obligations as regards respect for fundamental rights.

4. In view of the new legal framework under which Frontex operates and the
considerable interest taken by civil society in the EU's management of external
borders, including its fundamental rights dimension, the Ombudsman
considered it useful to seek to clarify, by means of an own-initiative inquiry,
how Frontex implements the above-mentioned provisions.

' Regulation (EU) No 1168/2011 of the European Parliament and the Counci of 25 October 2011
amending Council Regutation (EC) No 2007/2004 establishing a European Agency for the Management

. of Operational Cooperation at the External Borders of the Member States of the European Union, OJ

2011 L 304, p. 1.
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The subject matter of the inquiry

5. In the letter opening the present inquiry, the Ombudsman referred to Article
26a of the Regulation? and asked Frontex to provide information on its position
regarding the following five items.

1 The Fundamental Rights Strategy

(i) What is the current state of affairs as regards the adoption of Frontex's
Fundamental Rights Strategy?

(ii) Which measures has Frontex taken, or envisages, to put in place an effective
mechanism for monitoring respect for fundamental rights in Frontex's
activities?

(iii) Taking into account that Frontex is involved in coordination and support
activities on the territory of the Member States, could Frontex please explain its
understanding, possibly also by way of examples, of the reference to "all the
activities of the Agency”, referred to in Article 26a(1) of the Regulation?

(iv) Does Frontex consider that the development of an effective mechanism for
monitoring fundamental rights should include a complaints mechanism for
persons affected by Frontex's activities? (See also 3 (ii) and 5 (ii) below).

2 Codes of Conduct

The Regulation provides for the adoption of Codes of Conduct applicable to all
operations, such as a code concerning (a) procedures intended to guarantee the
principle of the rule of law and respect for fundamental rights and (b) the
return of third country nationals who are physically present in EU Member
states without valid documents.

(i) Could Frontex please explain how it sees the relationship (a) between its
Fundamental Rights Strategy (see point 1 above) and these codes of conduct;
and (b) among the different codes themselves?

(ii) What is the current state of affairs as regards the adoption of these codes of
conduct?

2 Art 26a of the Regulation reads as follows: »

"1. The Agency shall draw up and further develop and implement its Fundamental Rights Strategy. The
Agency shall put in place an effective mechanism to monitor the respect for fundamental rights in all the
activities of the Agency. ’ ,

2. A Consuitative Forum shall be established by the Agency lo assist the Executive Director and the
Management Board in fundamental rights matters. The Agency shall invite the European Asylum Support
Office, the Fundamental Rights Agency, the United Nations High Commissioner for Refugees and other
relevant organisations to participate in the Consultative Forum. On a proposal by the Executive Director,
the Management Board shall declde on the composition and the working methods of the Consullative
Forum and the modalities of the transmission of information to the Consuitative Forum.

The Consultative Forum shall be consulted on the further development and implementation of the -
Fundamental Rights Strategy, Code of Conduct and common core curricula.

The Consultative Forum shall prepare an annual report of its activities. That report shall be made publicly
available.

3. A Fundamental Rights Officer shall be designated by the Management Board and shall have the
necessary qualifications and experience in the field of fundamental rights. He/she shall be independent in
the performance of his/her duties as a Fundamental Rights Officer and shall report directly to the
Management Board and the Consultative Forum. He/she shall report-on a regular basis and as such
contribute to the mechanism for monitoring fundamental rights.” ‘




3 The Fundamental Rights Officer ('FRO')

(i) What does Frontex consider should be the FRO's precise responsibilities and
duties?

(ii) Does Frontex foresee that the FRO could be competent to receive complaints
from individuals concerning respect for fundamental rights by Member States
and/or Frontex?

(ili) Has the Management Board already appointed the FRO and, if not, what is
the procedure and the timeframe for doing so?

4 European Border Guard Teams/The Coordinating Officer

The Regulation refers to European Border Guard Teams and requires that they
shall, in the performance of their tasks and the exercise of their powers, fully
respect fundamental rights.

(i) Given that these teams appear to be composed of repre'sentatives of both
Frontex and the Member States, who will be responsible for possible failures of
these teams fully to respect fundamental rights, and

(ii) What is the role of the Coordinating Officer in this respevct?
5 Termination of joint operations and pilot projects

Pursuant to Article 3(1a) of the Regulation, Frontex may, after informing the
Member State concerned, terminate joint operations and pilot projects if the
conditions to conduct those joint operations or pilot projects are no longer
fulfilled. The Executive Director shall suspend or terminate, in whole or in part,
joint operations and pilot projects if he or she considers that violations of
fundamental rights or international protection obligations are of a serious
nature or are likely to persist.

In light of these provisions:

(i) Could Frontex please explain what procedures and criteria it will use to
identify possible violations of fundamental rights or of international protection
obligations which are of a serious nature, or are likely to persist?

(ii) Does Frontex envisage establishing a mechanism by which (a) persons
claiming to be affected and/or (b) other persons, may complain to Frontex about
violations of fundamental rights or international protection provisions?

(iii) In case the Executive Director decides to suspend or terminate an operation
or pilot project, which other steps could Frontex, in line with its mandate,
envisage to help remedy the detected violations of fundamental rights and
international protection obligations?

The inquiry

6. On 6 March 2012, the Ombudsman opened the present own-initiative inquiry
and requested an opinion from Frontex by 31 May 2012. To the extent that
Frontex had already adopted the policies, procedures and codes mentioned in
points 1 and 2 above, the Ombudsman asked Frontex to provide copies thereof.
In the opening letter, the Ombudsman also informed Frontex that, during the
inquiry, Frontex's opinion could be published on the Ombudsman's website in
order to give interested third parties the opportunity to make observations. The
Ombudsman moreover pointed out that the national ombudsmen who are
members of the European Network of Ombudsmen would be informed of the
mquiry
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7. Frontex submitted its opinion on 17 May 2012.

8. On 18 June 2012, in view of the subject matter of his inquiry and the
specialised mandate of the European Union Agency for Fundamental Rights
(henceforth referred to as 'FRA'"), the Ombudsman forwarded Frontex's opinion
to that agency and invited it to submit any comments by 30 September 2012.

9. On 19 July 2012, the Ombudsman published a statement on the instjtution's
website that, taking into account the interest which civil society had taken in
the inquiry, it was considered appropriate and useful to make Frontex's opinion
available on the website. The Ombudsman also noted that the inquiry raises a
number of technical issues which Frontex's opinion addresses in some detail.
Given the specific interest taken in the inquiry by organisations active in the
area of the protection of fundamental rights, the Ombudsman invited interested
parties, and in particular NGOs and other organisations specialised in the area
covered by the inquiry, to submit observations on Frontex's opinion by 30
September 2012. ’

10. Between 20 July and 2 October 2012, the Ombudsman received a total of 18
contributions which were submitted by international organisations, NGOs, a
national Ombudsman and private individuals3. On 26 September 2012, the FRA
submitted comments on Frontex's opinion.

11. The Ombudsman published on the institution's website the full text of the
above-mentioned contributions? as well as the FRA's comments.

11. On 9 April 2013, the Ombudsman made a draft recommendation to Frontex.
Frontex sent its detailed opinion on the draft recommendation on 25 June 2013.

The Ombudsman's analysis and conclusions

Preliminary remarks

12. The Ombudsman noted that, throughout the inquiry, frequent reference had
been made to Codes of Conduct concerning Frontex activities. For the sake of
clarity, the Ombudsman deems it useful to point out that it is necessary to
distinguish between two different Codes of Conduct, namely, (i) a general Code
of Conduct for all persons participating in Frontex activities, which has already
been adopted (henceforth referred to as the 'Code of Conduct'), and (ii) a Code
of Conduct to be adopted specifically for joint return operations (henceforth
referred to as the 'Joint Returns Code').

13. At the outset, the Ombudsman thanked all contributors for their very useful
comments and ideas. V '

3 They were, in an alphabetic order: (1) Amnesty International; (2) Caritas Europa; (3) Committee
on Migration, Refugees and Displaced Persons of the Parliamentary Assembly of the Council of
Europe; (4) Consuitative Commission on Human Rights (Commission Nationale Consultative des
droits de 'nomme - FR); (5) European Network of Legal Experts (Trans Europe Experts); (6) Mr
Apostolis Fotiadis; (7) the Greek National Ombudsman; (8) Mr George Habib; (9) Human Rights
Watch; (10) Immigration Law Practitioners’ Assaciation (ILPA); (11) Independent Monitoring
Boards (IMB); (12) Jesuit Refugee Service Europe; (13) Dr Luisa Marin (University of Twente - NL;
(14) Meijers Committee (Standing committee of experts on international immigration, refugee and

- criminal law); (15) Red Cross; (16) Mr Paolo Ruwindu; (17) Statewatch and Migreurop (joint

contribution); (18) Mr Pierre Georges van Wolleghem.
* The publication took place after obtaining the contributors' consent.
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14. The Ombudsman appreciated that some contributors submitted information
on alleged infringements of fundamental rights in specific Frontex operations.
In particular, some contributors underlined the importance of implementing the
Code of Conduct in these operations.

15. The Ombudsman fully shares the view that it is important to implement the
Code.of Conduct. As regards specific instances of infringements of fundamental
rights, including the provisions of the Code of Conduct, however, the
Ombudsman recalled that the focus of the present own-initiative inquiry is
Frontex's systemic framework of operation. Therefore, the inquiry does not
extend to specific instances of alleged non-compliance. These, however, may
constitute the subject of complaints submitted to the Ombudsman for inquiry.

A. Frontex's opinion concerning the actions related
to the promotion of, and respect for, fundamental
rights pursuant to the Regulation

16. In its opinion, Frontex provided detailed replies in relation to the following
issues: Fundamental Rights Strategy, Codes of Conduct; Fundamental Rights
Officer; Consultative Forum; European Border Guard Teams, and Termination
of joint operations and pilot projects.

17. Frontex stressed that a Drafting Committees prepared the Fundamental
Rights Strategy (the 'Strategy") which was endorsed by its Management Board
on 31 March 2011. The Strategy serves to mainstream fundamental rights in all
Frontex activities and thus to promote fundamental rights in what Frontex
referred to as a "European border guarding culture".

18. On 29 September 2011, with a view to implementing the Strategy, the
Frontex Management Board adopted a Fundamental Rights Action Plan (the
'Action Plan'). The Action Plan outlines the operational activities (into which
the objectives of the Strategy have been integrated) and lists specific actions in
the main fields of Frontex's activities. Frontex enclosed a table which lists all of
the said actions. They are structured along the following main fields of
Frontex's activities: operational activities (risk analysis, joint operations, joint
return operations), capacity building (training, research and development) and
horizontal activities (such as external relations, communication and
dissemination).

19. The Agency stated that the implementation of the actions contained in the
Action Plan will be monitored by means of the Fundamental Rights Annual
Progress report, which will form the basis for future reviews of the Strategy.
The FRO and the Consultative Forum on Fundamental Rights will take part in
the review,

20. In reply to the Ombudsman's question on an effective mechanism for
monitoring respect for fundamental rights, Frontex submitted that such
mechanism will be constituted through interaction between the Consultative
Forum (composed of fundamental rights organisations and institutional

% The Drafting Committee was composed of Member State representatives and representatives of the
European Commission, the FRA, the UNHCR, the International Organisation for Migration ('|OM') and
Frontex. -
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partners), the Fundamental Rights Officer, the mechanism for suspending and
terminating joint operations and pilot projects, anid the Executive Director's
powers as the Appointing Authority making the final decision.

21. As regards the Ombudsman's question about its understanding of "all
activities of the Agency", Frontex pointed out that this concept had been used
before in the Code of Conduct. Article 2(b) of the Code of Conduct defines
"Frontex activity" in the following manner: "... any activity coordinated or led by
Frontex within the framework of its tasks as described in the Frontex Regulation,
including Joint Operations, Pilot Projects, Joint Return Operations, and Trainings."

22. As to the possibility of providing for a complaints mechanism for persons
affected by its activities, Frontex pointed out that its task is "only to coordinate
the cooperation of the EU Member States and Schengen Associated Countries”. As a
consequence, only Member State authorities perform activities which may affect
individuals' rights. Frontex also highlighted that it does not have any executive
powers. These are vested in the Member State authorities alone. Persons
claiming that their rights have been violated by these authorities may therefore
make use of "both national and EU mechanisms to file a complaint'. Nevertheless,
internal procedures allowing for individuals to inform it of possible
infringements of fundamental rights are in place. These procedures include (i)
reporting obligations imposed on participants in Frontex activities, (ii) an
incident reporting system, and (iii) a new standard operating procedure
requiring full consideration of reports, from any source and submitted via any
means, of possible fundamental rights violations in Frontex coordinated
activities. .

23. Frontex stated that it adopted the Code of Conduct on 21 March 2011, that
is before the Regulation entered into force. It contains provisions on respect for
and promotion of fundamental rights and international protection issues in the
course of Frontex's activities. Frontex specified that the Code of Conduct "is in
use during Frontex coordinated joint operations and pilot projects. It is annexed to
Operational Plan and is binding for all persons participating in all Frontex activities".
Among other things, the Code of Conduct provides for sanctions in case its
provisions are infringed. Sanctions range from immediate removal from a
Frontex activity to disciplinary measures. Frontex pointed out that, in line with
the amended Regulation, it is currently revising the Code of Conduct so as to
reflect the views of the Consultative Forum. It added that, as required by the
amended Frontex Regulation, there will be a separate Code for joint return
operations.

24. Frontex submitted that the Codes of Conduct are "one of the many
instruments of the overall Fundamental Rights Strategy".

25, Commenting on the relationship between the Codes of Conduct, Frontex
explained that the two Codes will apply to joint return operations coordinated
by it. As regards the Joint Returns Code, it will consist of a general set of rules
similar to those contained in the (general) Code of Conduct and specific rules
focusing on the particularities of joint return operations. Frontex added that it
already applies "best practices” to joint return operations.

26. As regards the state of affairs concerning the revision of the Code of
Conduct, Frontex submitted that this process depended on the establishment of
the Consultative Forum but stated that work on the revision process is at a very
advanced stage.
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27, Frontex submitted that the Fundamental Rights Officer is an independent
staff member who reports directly to the Management Board and performs a
monitoring role. The FRO also regularly reports to the Consultative Forum (the
‘CF') and to the Executive Director who is the appointing authority.

28. The FRO and the CF have access to all information concerning respect for
fundamental rights, and their activities are complementary. While the FRO
exercises a monitoring function, the CF offers strategic guidance and pools
information. The tasks of the FRO include, for instance, contributing to an
effective monitoring mechanism and setting up and maintaining a record of
possible fundamental rights breaches.

29. Frontex stated that an answer to the questlon as to whether the FRO could

receive complaints from individuals concerning respect for fundamental rights
is expected only once the fundamental rights monitoring mechanism has been

fully defined.

30. As regards the timetable for appointing the FRO, Frontex stated that a
vacancy notice was published at the end of April 2012 and that the FRO was
expected to be chosen by autumn 2012,

31. As for the CF, Frontex explained that its role is to assist the Executive
Director in fundamental rights matters and to serve as a knowledge and
expertise resource for the development and promotion of respect for
fundamental rights. Its precise membership, tasks and working methods are to
be decided at an inaugural meeting. According to Frontex, its membership is
limited to civil society organisations, international organisations and EU
agencies specialised in fundamental rights. The inaugural meeting of the CF
was scheduled to take place in September 2012.

32, Frontex pointed out that the amended Frontex Regulation stipulates that, in
the performance of their tasks and in the exercise of their powers, European
Border Guard Teams (the 'EBGT') must fully respect fundamental rights.

33. Frontex referred to the following four main tools designed to prevent’
infringements of fundamental rights in this regard.

(1) The Operational Plan provides for (i) reporting obligations concerning
fundamental rights breaches and (ii) training of participants, prior to deployment, in
EU and international law, including fundamental rights. Furthermore (jii) the Code
of Conduct constitutes an integral part of the Operational Plan and seeks to promote
professional values based on the rule of law and respect for fundamental rights, and
sets out relevant principles. In addition, the Operational Plan (iv) provides for
standard operating procedures for the reporting of serious incidents.

(2) Shared responsibility over the members of EBGTs

The pool of EBGTs is constituted by border guards made available by the Member
States. However, this staff is made available to Frontex on a temporary basis, is not

" qualified to perform border control functions, and is deployed for coordination

tasks only, with an eye to fostering cooperation between the host.and the
participating Member States. Members of EBGTs may only perform tasks under
instructions from and, as a general rule, in the presence of, border guards of the host
Member State. In case a member fails to respect fundamental rights, the matter will
be examined by the host Member State and/or Frontex, as well as by the member's
home Member State. Thus, members of EBGTs are subject, at the same time, to




instructions from the host Member States and to disciplinary measures by the home
Member State.

(3) Profile of the members of the EBGT pool

On the basis of a thorough internal assessment, Frontex has developed specific
expert profiles for future members of the EBGT pool. The profiles reflect
fundamental rights and international protection obligations that all participants in
Frontex operations are required to adhere to. They also require prior experience in
the requested field, as well as previous training, in particular, on how to apply
fundamental rights in practice. The profiles have to be approved by the
Management Board. Following nomination to the pool, Frontex will provide
training on EU and international law, including fundamental rights. While they are
bound to respect the eligibility criteria defined in the profiles, the Member States
themselves are responsible for the selection and nomination of experts to the EBGT
pool. '

(4) Training prior to deployment of all participants

Frontex is duty-bound to provide training to all participants in Frontex operations
prior to deployment. Training focuses on relevant EU and international law,
including fundamental rights and access to international protection (principles of
non-discrimination, non-refoulement, and the right to asylum) as well as relevant
guidelines, It stated that different levels of training are being provided.

34. Frontex also submitted that allJOperational Plans make provision for a
Frontex Coordinating Officer (the 'FCO'), whose task essentially is to foster
cooperation and coordination between host and participating Member States.
For instance, the FCO acts as an interface between Frontex and the host Member
State, monitors the implementation of the Operational Plan and the Code of
Conduct, and plays a key role in the follow-up to the reporting of serious
incidents. '

35. As regards the termination of joint operations and pilot projects, Frontex
stated that it has set up an internal task force to draft a standard operating
procedure (the 'SOP’) in order to ensure respect for fundamental rights in the
above operations. The SOP will be publicly available once adopted.

36. In spite of the fact that the SOP has not yet been finalised, Frontex provided
the following information.

37. Frontex considered that "violations of fundamental rights cannot be predicted
before they actually happen and cannot be systematised". Consequently, it did not
develop "strict criteria as such to identity those possible violations of fundamental
rights or international protection obligations. These can only be assessed on a case by
case basis and the expertise of the FRO will be crucial in this regard". The SOP
therefore will concentrate on ensuring that incidents involving possible
fundamental rights breaches are reported and evaluated at all stages of
operation activities. As it stands, the SOP foresees five steps in order to respond
to Article 3a of the Regulation: (i) internal preparation; (ii) provisions in the
Operational Plan; (iii) incident reporting; (iv) dealing with information
obtained through incident reporting in-house; and (v) response and action.
Frontex stated that additional preventive measures aim at making stakeholders
aware of the risks involved in operations. These risk assessments, for instance,
take into account intelligence on countries of origin, transit routes and




neighbouring countries and involve various departments within Frontex as well
as the FRO. :

38. As regards the issue of identifying alleged violations of fundamental rights,
Frontex referred to a detailed internal procedure, and highlighted the
importance of (i) reporting obligations for all participants and reporting
possibilities for third parties; (ii) the manner in which reported information is
dealt with in-house; and (iii) the assessment of information received by the
stakeholders concerned.

39. Frontex considered that its broad approach involving the identification and
prevention of possible violations would allow an appropriate response to such
violations and, in this regard, again highlighted the importance of specialised
training,.

40. As regards the issue of a complaints mechanism for persons affected by
fundamental rights violations, Frontex pointed to the possibility for third
parties to report possible violations to it. It also emphasised that it would deal
with any complaint about fundamental rights violations and that it would give
“appropriate consideration" to such complaints. At the same time, Frontex
highlighted that it has no authority to decide on individual cases, since these
fall within the competence of the Member States concerned.

41. As for the measures Frontex could take in case of detected violations of
fundamental rights, it stated that it could, for instance, "address letters of concern
or warning letters to Member States concerned, discuss the matter at the Management
Board level or report to the Commission, withdraw or reduce financial support, take
disciplinary measures, and suspend or terminate operations, termination being a
measure of last resort.” Frontex further explained that, due to the complexity of
operations involving a number of political and operational issues, it would not
always be appropriate to suspend or terminate an operation, and the Executive
Director must decide on the basis of reports presented to him by Frontex staff.

B. The observations submitted by the part|C|pants
to the public consultation

42. These observations were summarised as follows.

43. In Caritas's view, an effective complaints mechanism in respect of Frontex
operations is needed. NGOs active in the field could contribute to the practical
monitoring of Frontex operations. Frontex staff should inform all migrants and
refugees intercepted in operations coordinated by Frontex of their rights. The
Meijers Committee (‘'MC') underlined the importance of accountability
mechanisms through which Frontex's compliance with fundamental rights may
be scrutinised. Independent Monitoring Boards ('IMB') pointed out that it is not
clear whether Frontex is responsible for complamts about operations under
Frontex's control.

44. Mr Paolo RUWINDU took the view that Frontex's compliance with
fundamental rights obligations should be monitored by a fully independent
body and appointing an FRO is not sufficient. Mr Pierre Georges VAN
WOLLEGHEM stated that, because of its legal basis, Frontex cannot bear
responsibility for fundamental rights breaches on behalf of the Member States.
As regards the legal possibility of terminating or suspending the joint
operations if the conditions guaranteeing respect for fundamental rights are no
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longer met, he pointed out that it is not clear how such conditions would be
determined. Nor is it clear what means are put at the FRO's disposal to
effectively oversee respect for fundamental rights. Mr Apostolis FOTIADIS
pointed out that Frontex legitimises Member States' actions by, for instance,
deploying Frontex officers accompanied by a member of the host country
border guard and by taking part in the screening of intercepted persons.
Suggestions made by Frontex during the screenings regarding the country of
origin are formally followed by national border guards. Dr Luisa MARIN,
Assistant Professor of European law at the University of Twente, submitted as a
contribution her academic paper which analyses in detail Frontex's compliance
with EU law and fundamental rights. Mr George HABIB referred to the Frontex
project 'Attica’ launched at the Greek-Turkish border in order to assist the
Greek authorities in intercepting and returning illegal migrants to the third
country of origin. '

45. Red Cross is concerned that the Strategy and the Action Plan are silent about
disciplinary measures to be applied to participants in Frontex operations other
than its own staff. Red Cross further pointed out that a clear indication of who,
that is, Frontex or the Member State concerned, can be held accountable for
fundamental rights breaches in joint operations is also missing in the Strategy.
The Strategy does not contain any instructions on the use of personal data
collected by Frontex, in particular with regard to their potential transfer to third
parties such as EUROPOL or to third countries. The Strategy or the Action Plan
should include specific guidelines on how participants in the operations
concerned should deal with situations of distress. This could help to ensure that
all necessary measures are taken to prevent loss of life of vulnerable people and
to provide information in an appropriate way to the authorities and ultimately
the families of those who lost their life when crossing EU borders. Finally, Red
Cross recommended the implementation of a complaints mechanism.

46. TransEuropeExperts ('TEE') considered that the wording used in Articles 19
and 20 the Code of Conduct, which state that the use of coercion and weapons
must not exceed what is necessary in relation to the circumstances, leaves
ample room for subjective appreciation. According to TEE, the decisions of the
Executive Director suspending or terminating joint operations and pilot projects
in case of serious breaches of fundamental rights were not clarified in Frontex's
reply to the Ombudsman. From this reply, it emerges that such decisions are
not applicable to joint return operations, when it is precisely these operations
that may be concerned in the first place by fundamental rights breaches. TEE
also expressed its dissatisfaction with the part of Frontex’s reply which answers
the questions on the complaints mechanism for victims of fundamental rights
violations. In addition, in its reply, Frontex did not comment on its
management of personal data.

47. Amnesty International ('Al') was particularly concerned about: (i) the absence
of a procedure for filing complaints; (ii) lack of follow-up to incident reporting,
and (iii) the insufficient capacity and independence of the FRO. It stated that a
mechanism by which complaints concerning Frontex's operations and the
conduct of its staff and guest officers, both in the Member States and outside
the external borders, can be made directly to Frontex is essential for two
reasons. First, because Frontex must take proper steps to detect any breach of
its own legal obligations. Second, because when it coordinates operations,
Frontex must monitor compliance with fundamental rights by its own staff,
guest officers and those of host member states. AI welcomed Frontex's
development of internal mechanisms for staff and guest officers to report
possible violations. Al noted, however, that it is not clear how reported incidents
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would be followed up. Al expressed its doubts that disciplinary measures
alone, foreseen in Articles 4 and 5 of the Code of Conduct, permit adequate
follow-up to violations of fundamental rights. Al questioned the independence
of the FRO, given that the office holder is a member of Frontex's staff and has
reporting obligations to the Executive Director, who, as the appointing
authority, will appraise the FRO's work. It is also unclear how the person
occupying this post will have the capacity to fulfil this role alone. Al suggested
that, at least, the Consultative Forum should be closely associated with the
FRO's work so as to be able to support and assist the FRO in fulfilling her tasks
effectively.

48. Statewatch and Migreurop made a joint contribution. As regards the Code of
Conduct, they considered that, since Articles 19 and 20 of that Code, concerning
the use of coercion and weapons, provide that coercion and weapons may be
used not only in the performance of duties but also in other situations, these
situations should be specified. The Code of Conduct is defined by the Strategy
as soft law ("generally accepted standards"). It is not clear what the legal nature of
the Code of Conduct is and whether legal proceedings for fundamental rights
violations based on a breach of the Code of Conduct can ever be launched. The
drawing up of the Joint Returns Code is welcome, although the legal force of
that document is not certain. As regards the FRO, a statement contained in the
job description enclosed with Frontex's reply indicates that “[t]he FRO will be
required to make a declaration of commitment to act independently in Frontex’
interest". It remains to be seen whether working in the interest of a specific
entity is compatible with the principle of independence. As regards the
Executive Director's decisions on the suspension or termination of joint
operations where "conditions to conduct such operations are no longer fulfilled",
Frontex did not give any information on the nature of these "conditions" or on
the circumstances which may lead the Executive Director to suspend or
terminate an operation, partially or fully. In fact, the criteria will be defined and
included in the standard operating procedure. However, it is not known if these
criteria will ever be made public, subject to review by the Consultative Forum,
whether the European Parliament will be informed about them or if they will be
regularly reassessed in the light of relevant jurisprudential developments. It is
important that the Strategy include clear and comprehensive data protection
safeguards, as well as redress mechanisms if the rights of data subjects are
violated. Frontex argued in the opinion that "violations of fundamental rights
cannot be predicted before they actually happen”. But, first, some situations where
migrants are likely to be in a vulnerable situation can be anticipated. Second,
many international and regional conventions and recommendations are
available and may be useful in establishing procedural safeguards. Complaints
mechanisms and means of redress in cases of fundamental rights violations
during Frontex operations are needed. Frontex should not have denied any
direct responsibility over the potential violations of fundamental rights that
may occur during Frontex activities. It does not seem accurate to state,
especially after the revision of the Agency's mandate, that the Agency is a mere
coordinator and does not have direct responsibility over the way operations are

* conducted.

49. The Immigration Law Practitioners’Association (ILPA’) took the view that the
concrete implementation of fundamental rights and of international protection
obligations in individual cases has been deferred to soft law instruments (such
as the.Code of Conduct or the Strategy) and the operational plans of each
mission, without provision for the establishment of specific procedures,
remedies, or any other legally binding guarantees in the body of the main
regulations. The Code of Conduct does not make clear that fundamental rights
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obligations must be met but only requires the promotion of certain conduct in
point 5 a. ILPA considered that Frontex should be asked to revise its Strategy
and the Code of Conduct to introduce the procedures and legal safeguards
necessary to respect individual guarantees in accordance with EU and
international law, as required by its founding Regulation — specifically by
Articles 2a and 26a thereof.

50. The Committee on Migration, Refugees and Displaced Persons of the
Parliamentary Assembly of the Council of Europe (PACE') drew attention to the
lack of independence and of resources of the FRO, the purely advisory capacity
of the Consultative Forum, and the lack of transparency on the criferia to
suspend or terminate an operation. PACE distinguished between: sea
operations (Frontex has to ensure disembarkation of those intercepted at sea to
a place where they are not only physically safe but where their rights, including
their right to seek asylum are respected); land border operations (Frontex does
not have a monitoring system to ensure respect for fundamental rights on the
ground); and air operations (these operations may target specific national
groups and this type of targeted intervention raises potential questions of racial
discrimination in the Agency’s operations). Frontex's legal framework is unclear
about its responsibility concerning respect for fundamental rights. According to
the Frontex founding Regulation, Member States are legally responsible for the
control of external borders. Nonetheless, the same text gives Frontex a legal
personality and allows it to enter into arrangements with third countries or
international organisations. The Agency regularly claims, however, that it "only"
coordinates activities, and that it is therefore not in charge. But as coordination
involves giving instructions while coordinating, it is, as a result, also
responsible for many aspects. Frontex should put in place an effective reporting
system to ensure that any fundamental rights breaches are reported by

‘participating officers or Frontex staff members. It is unclear whether the FRO

will be able to receive complaints from individuals. The 2011 Frontex
Regulation foresees a mechanism of suspension or termination of joint
operations and pilot projects in case of serious violations of fundamental rights.
However, no criteria have been developed.

51. The Jesuit Refugee Service (JRS') emphasised that Frontex is not the vicarious
agent of the Member States but enjoys autonomy as an EU agency. In order to
avoid violations of fundamental rights, Frontex is in particular obliged to
ensure that, in cases of interception, persons claiming to be in need of
protection, or who are evidently in need of protection, are identified and given
access to determined procedures. There is no clear division of competences
between the FRO and the Coordinating Officer of a European Border Guard
Team. The FRO's tasks listed in Frontex's reply to the Ombudsman are rather
vague and nonspecific. The Strategy does not provide for an effective
monitoring/complaints mechanisms. There should be a mechanism that allows
an intercepted or returned person to complain to the FRO or other Frontex
officer who should have the power to stop the execution of an operation or at
least halt it until a final decision is taken by the Executive Director. In addition,
there should be a clear obligation on each person who participates in a Frontex
operation to report to the FRO any issues related to fundamental rights and to
answer all questions posed by the FRO. Frontex still has to amend its Codes of
Conduct to meet the requirements of the 2nd sentence of Article 2a of the
Frontex Regulation, It is surprising that, at the time of its reply and after many
years of coordinating joint return operations, Frontex had not yet adopted a
specific Joint Returns Code.
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52. Human Rights Watch (HRW") contested Frontex's statement in the opinion
that "since violations of fundamental rights cannot be predicted before they actually
happen and cannot be systematised, Frontex has not developed a strict criteria as such
to identify those possible violations of fundamental rights or of international protection
obligations”. HRW took the view that, based upon research and reports, the
possibility of such abuses and violations of fundamental rights is clearly
foreseeable. HRW also criticized Frontex's statement in its reply to the
Ombudsman that its task is "only to coordinate the cooperation of the EU Member
States" and that, therefore, Frontex's work does not include activities that can
affect individual rights. According to Frontex, those activities can only be
performed by the competent authorities of the Member States hosting or
participating in the operation. HRW pointed out that this interpretation implies
that Frontex may never be held accountable for any involvement in
fundamental rights breaches.

§3. The FRA put forward that, since 2010, it has been involved in a number of

" Frontex-led initiatives (research, training and capacity building, risk analysis,

operations) on the basis of its specific agreement with Frontex dated 26 May
2010. In addition, the FRA collects information and data related to fundamental
rights issues in Frontex activities, such as border management and return
operations.

§4. The French Consultative Commission on Fundamental Rights (Commission
Nationale Consultative des droits de I'homme) (CNCDH'") recommended that
Frontex remind crews on vessels flying an EU Member State flag that the right
to life must take precedence over management of migratory flows. It pointed
out that every application for asylum submitted by every migrant should be
examined and that the applicants should be guaranteed "material conditions in
the host country that respect their dignity".

§5. The Greek Ombudsman enclosed with her contribution her special report,
dated March 2011, on the treatment of irregular migrants and asylum seekers in
the border region of Evros. The Greek Ombudsman stated that she had received
complaints from individuals and NGOs concerning Frontex operations in
Greece, namely, complaints about access to the asylum procedure, the
identification and screening procedure and even the erroneous registration of
personal data. In the Greek Ombudsman's view, Frontex's reply to the
European Ombudsman shows that there is an urgent need for it to undertake
initiatives. The full implementation of the Strategy and of the Codes of Conduct
would be an asset in the field of protection of fundamental rights, especially in
the border areas of Greece. As regards the joint operations and pilot projects
carried out by Frontex together with the Greek authorities, the monitoring
mechanism of fundamental rights violations should be established at the EU
level in order to investigate and prevent such violations.

C. The Ombudsman's assessment leading to a
draft recommendation

56. Article 26a(1) of the Regulation provides that Frontex should take two
essential measures in order to comply with its obligation to promote and
respect fundamental rights: First, it should (a) draw up, (b) develop and (c)
implement the Fundamental Rights Strategy. Second, it should put in place an

" effective mechanism to monitor respect for fundamental rights in all its

activities. In the assessment that follows, the Ombudsman examined Frontex's
position against the background of this obligation. In so doing, the Ombudsman
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first addressed the Strategy, in conjunction with the Action Plan and the Codes
of Conduct. The Ombudsman then assessed the effectiveness of existing
mechanisms for monitoring compliance with fundamental rights, as these
emerge from Frontex's opinion.

Fundamental Rights Strategy, Action Plan and Codes of Conduct

§7. In its opinion, Frontex informed the Ombudsman that, on 31 March 2011, its
Management Board approved the Strategy. Frontex provided a copy of that
document. In order to demonstrate how it implements the Strategy, Frontex
also submitted a document entitled "Fundamental Rights Action Plan", adopted
on 29 September 2011, which refers to 21 actions by means of which Frontex
seeks to implement the Strategy. The Agency also stated that the Code of
Conduct constitutes "another instrument” of the Strategy and explained why.

§8. The Ombudsman considered that the Strategy and the Action Plan
necessarily need to be read together. According to the Ombudsman, it is
advisable that all objectives put forward in the Strategy have a concrete
corresponding action in the Action Plan. However, the Action Plan, contrary to
what may reasonably be expected from a document of this nature, is not
sufficiently detailed and, rather, elaborates on the objectives indicated in the
Strategy instead of explaining how they may be achieved in practice. In
addition, there are statements in the Strategy which still require clarification.
The Ombudsman trusted that Frontex will agree that a document of such
importance as the Strategy should help clarify the reasonable doubts and
concerns raised in view of the complicated hybrid structure of Frontex's
activities, which involve both this EU agency and the Member States. As the
replies to the Ombudsman's public consultation show, doubts and concerns still
persist in this area.

69, The main concern expressed by the Ombudsman is that the Strategy does
not clarify Frontex's responsibility for possible infringements of fundamental
rights which occur in the course of its operations. In points 5 and 7, the Strategy
underlines that the Charter of Fundamental Rights of the EU applies to Frontex
as an EU agency and that Frontex should, in its activities, (i) respect the rights
at stake (the right to physical integrity and dignity, asylum and international
protection, non-refoulement, effective remedy and the protection of personal
data, among others), and (ii) apply the relevant case-law of the Court of Justice
of the EU and of the European Court of Human Rights. Point 13 of the Strategy
provides that "Member States remain primarily responsible for the implementation of
the relevant international, EU or national legislation and law enforcement actions
undertaken in the context of Frontex coordinated operations (including Rapid Border
Intervention Teams, Joint Return Operations and Pilot Projects)" and that "this does
not relieve Frontex of its responsibilities as the coordinator and it remains fully
accountable for all actions and decisions under its mandate"(emphasis added). The
Strategy does not make clear, however, what the precise responsibilities of
Frontex as a coordinator are in relation to the issue of compliance with
fundamental rights.

60. Moreover, the legal framework applicable to Frontex operations, as
described in the Code of Conduct, is indeed not clears. Thus, Article 3(1) of the
Code of Conduct requires participants to comply with "“international law,
European Union law, the national law of both home and host Member State and the

® Contribution by Statewatch and Migreurop.
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present Code of Conduct". This provision clearly reflects the complexity of the
legal background against which Frontex operations take place. Such
complexity, in turn, implies that various jurisdictions determine the lawfulness
of actions by participants. At the same time, however, it should be recalled that,
pursuant to Article 1(2), the Code of Conduct aims at guiding the behaviour of
all participants in Frontex operations. This is also reflected in the foreword to
the Code of Conduct by the Executive Director.

61. In light of the above considerations, the Ombudsman suggested that
Frontex clarify (i) in a document completing the Strategy, the issue of its
responsibility for fundamental rights breaches possibly occurring in its joint
operations, and (ii) in the Code of Conduct, the legal framework applicable to
the conduct of all participants in Frontex operations. As regards (i), the
Ombudsman noted Frontex's argument that it cannot be held responsible for
individual infringements of fundamental rights since it only coordinates the
activity of the Member States hosting and participating in the operations, and
that, in addition, the members of its staff cannot be deemed responsible either,
because they have no executive powers in the field of border control. In this
respect, the Ombudsman recalled the Commission's statement, made during the
inaugural meeting of the CF on 12 October 2012, that the CF, the FRO and "the
ongoing implementation of other guarantees contained in the revised Frontex
Regulation, are a welcome and concrete sign that the Agency is fully committed to
ensuring respect of fundamental rights, both in its own work, including the
joint operations it coordinates, and by the Member States, when participating
in those operations" (emphasis added)’.

62, Furthermore, the Ombudsman pointed out that the Action Plan does not
identify any measure giving a concrete dimension to the objective foreseen in
point 17 of the Strategy, that is, that any incidents or serious risks regarding
fundamental rights, after having been reported by Frontex staff or participating
officers, "can be acted upon on a case by case basis". In its opinion, Frontex
highlighted the importance of both incident reporting, coupled with
concomitant reporting obligations on participants in Frontex operations, and
the way reported information is dealt with in-house. However, in the
Ombudsman's view, especially the latter aspect could be developed in such a
way that, instead of stating that action will be taken on a case-by-case basis,
clear principles regarding the possible follow-up to the reported information
are established. The relevant statements in the Strategy could reinforce not only
the transparency of Frontex actions but also, in practical terms, the effectiveness
of the mechanism for monitoring compliance with fundamental rights which is

~ necessarily based on the Strategy.

63. Furthermore, the Ombudsman welcomed points 37-40 of the Strategy,
which refer to the transparency of Frontex activities and, in particular, point 37,
which provides that the annual progress report on the implementation of the
Strategy "shall" be made public. The Ombudsman suggested in this respect that
the Action Plan could specify when (for instance, the first trimester of the year
following the year covered by the report) and by which means this publication
will be made available. It could, for instance, specify that the link to the report
will be placed on the homepage of Frontex's website.

64. Furthermore, the Ombudsman noted that the Strategy and the Action Plan
are silent about disciplinary measures to be applied to participants in Frontex

7 Frontex's press release of 16 October 2012, available at: hitp:/frontex.europa.eu/news/consultative-
forum-on-fundamental-rights-elects-chairpersons-at-inaugural-meeting-y3P7uP
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operations who are not members of its own staff (point 32 of the Strategy only
provides for sanctions imposed on Frontex staff for infringements of the Code
of Conduct). On the other hand, Article 23(2) of the Code of Conduct states that,
in case of violations committed by a person deployed by the Member States, the
Frontex Executive Director may request Member States (i) to immediately
remove the person concerned from a Frontex activity and may expect that the
relevant authority of the Member State will use its powers regarding the
necessary disciplinary measures, and (ii) if applicable, to remove the person
concerned from the respective pool for a defined period. Nevertheless, in order
to increase transparency and bearing in mind that the Strategy is the main
public document issued by Frontex having a human rights dimension, while the
Code of Conduct is more of an operational document addressed to the
concerned persons, the Ombudsman considered that it would be ideal if the
Strategy could include the same provision or at least refer to it.”

65. The Ombudsman further shared the view of Red Cross that it would have
been useful for the Strategy and/or the Action Plan to lay down specific
guidelines for participants in joint return operations on how to deal with
situations of distress in which intercepted migrants may find themselves.

66. Finally, as rightly noted by many contributors, the Strategy does not refer at
all to the protection of personal data of intercepted migrants. The Ombudsman
considered it advisable that the Strategy define data protection safeguards, as
well as redress mechanisms if the rights of data subjects are breached.
Moreover, although the Action Plan includes the title 'Ensuring the adequate
protection of personal data', the description of this action appears to be rather
enigmatic and pleonastic ("Establishment of appropriate measures and procedures
regarding processing of personal data ensuring the protection of personal data"). It
would have been better if the Action Plan contained specific implementation
measures instead.

67. As for the Codes of Conduct, a number of contributors raised doubts about the
binding nature of the Code of Conduct applicable to all Frontex operations
(adopted in March 2011), questioned the usefulness of seeking to ensure
compliance with fundamental rights through disciplinary measures, as foreseen
by the Code of Conduct, and criticised the content of certain other provisions.
The Ombudsman addressed these issues in the draft recommendation. In this
respect, the Ombudsman noted that Frontex has in the meantime revised its
March 2011 Code of Conduct applicable to all Frontex operations and, in 2012,
it adopted a new Code of Conduct for all persons participating in Frontex
activities. Article 2 of the new Code of Conduct defines "Frontex activity" as "any
activity coordinated or led by Frontex within the framework of its tasks as described in
the Frontex Regulation, including Joint Operations, Pilot Projects, Joint Return
Operations, and Trainings."

68. As regards the legal nature of the Code of Conduct, the Ombudsman took note
of Frontex's statement in its opinion that the Code of Conduct is binding on all
participants in Frontex activities®. The Ombudsman considered that this
statement is borne out by the language used in the Code of Conduct (see, for
instance, Article 4 which states that participants "shall: a) promote and respect
human dignity and the fundamental rights of every individual") and is corroborated
by the fact that the Code of Conduct is annexed to Operational Plans. It

® Frontex referred fo the version of the code which existed at the time it submitted its opinion, namely, the
code adopted in 2011. This statement is obviously valld with regard to the code adopted in 2012, which
replaced it.
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moreover receives support from Article 23 of the Code of Conduct, which
provides for specific sanctions in case of violations of the Code. These may
include the immediate removal of a Frontex staff member from an operation.
Therefore, in spite of the title 'Code of Conduct', which is used in the Frontex
Regulation and which could suggest that the Code of Conduct is not legally
binding, the Ombudsman concluded that the Code must be considered to be
binding on participants in Frontex operations. However, given that Frontex's
relevant statement appears to be contradicted by the information provided in
the Strategy, the Ombudsman took the view that Frontex could consider
making the necéssary changes to the Strategy so as to reflect the real legal
nature of the Code of Conduct.

69. In the given context, it should also be noted that Article 3(1) of the Code of
Conduct requires participants to comply with the lJaw. Moreover, according to
Article 4, participants shall "promote and respect" human dignity and
fundamental rights. While it is true that Article 5a) only requires participants to
promote, among other things, the recognition of persons seeking international
protection and the provision of adequate assistance to such persons, it would
appear that the wording takes into account that these tasks fall within the
competence of national authorities. The Ombudsman therefore considered that
the Code of Conduct is sufficiently clear in requiring participants to respect and
not only promote fundamental rights in their conduct.

70. When drawing attention to the uncertainty surrounding the applicable law
(referred to in point 60 above), participants in the public consultation placed
particular emphasis on the provisions of the Code of Conduct (2011 version)
concerning the use of force, which address particularly sensitive areas from the
point of view of fundamental rights. The Ombudsman recalled that Article 19 of
the Code of Conduct provides that the use of force should not exceed the '
minimum degree required by the circumstances for the performance of duties
or necessary in legitimate self-defence or in legitimate defence of other persons.
Given that "legitimate self-defence" or "legitimate defence of other persons" appear to
be recognised in most legal orders as grounds for the use of weapons also
outside the exercise of professional duties, the Ombudsman did not consider
them to give rise to serious concern. Still, the fact remained that, due to the
uncertainties regarding the applicable law, the actual content of these
empowerments may vary between different Member States. As regards the
concerns raised about the necessity and proportionality of such provisions, the
Ombudsman noted that the use of force and of weapons "shall not exceed the
minimum degree necessitated by the circumstances" (see Articles 19(2) and 20(2) of
the Code of Conduct). It therefore cannot be said that the use of these ineans is
unlimited. At the same time, the Ombudsman considered it advisable to clarify
and specify these provisions, since they appear to be formulated in relatively
broad terms.

71. As regards the (specific) Joint Returns Code required by the Regulation,
some contributors specifically welcomed the fact that it is being drafted, but
reiterated concerns as to its binding nature. Concerning this issue, the
Ombudsman referred to his above considerations about the Code of Conduct.
Some contributors also stated that it is surprising that the Joint Returns Code is
not yet in place, even though Frontex has been coordinating joint return
operations for years. In this regard, the Ombudsman recalled that the obligation
to draw up the Joint Returns Code only flows from the Frontex Regulation, as
amended in 2011. The Ombudsman noted that its drafting is underway and at
an advanced stage and trusts that Frontex will adopt the Joint Returns Code
within a reasonable time. As regards the content of that Code, the Ombudsman
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considered that it would be useful if the Joint Returns Code included a
provision outlining its relationship with the Code of Conduct.

Effective mechanism to monitor respect for fundamental rights in all its activities

72. Frontex submitted that an effective mechanism to monitor respect for
fundamental rights in all its activities will be set up through interaction
between (i) the Consultative Forum,; (ii) the Fundamental Rights Officer; (iii) the
mechanism for suspending and terminating joint operations and pilot projects;
and (iv) the Executive Director's powers as the Appointing Authority making
the final decision. In the assessment which follows, the Ombudsman focussed
on possible complaints mechanisms after reviewing the substantive conditions
for terminating and/or suspending joint operations and pilot projects.

73. As for the termination of joint operations and pilot projects, the
Ombudsman recalled that, pursuant to Article 3(1a) of the Regulation, the
Agency may, after informing the Member State concerned, terminate joint
operations and pilot projects "if the conditions to conduct those joint operations or
pilot projects are no longer fulfilled". The Executive Director shall suspend or
terminate, in whole or in part, joint operations and pilot projects if he/she
considers that such violations of fundamental rights or international protection
obligations "are of a serious nature or are likely to persist".

74. The Ombudsman noted that the aforesaid possibilities of suspending or
terminating operations involve a considerable degree of discretion and rest on a
legal appraisal of what, in most instances, will amount to complex factual
circumstances. ’

75. In view of these considerations, the Ombudsman welcomed the establishment
of an internal task force charged with drafting an SOP to ensure respect for
fundamental rights in the above-mentioned operations. The Ombudsman also
welcomed Frontex's declaration that it intends to make the.SOP public as soon
as it becomes available. ‘

76. At the same time, as suggested in point 61 above, Frontex's position to the
effect that an identification of possible fundamental rights violations is
exclusively a matter to be decided on a case-by-case basis could be modified,
and possible fundamental rights violations could be clearly presented to the
concerned agents with reference to the European Charter of Fundamental
Rights. Moreover, the Ombudsman recommended that Frontex adopt concrete
guidance, clarifying the actual meaning of formulations such as "if the conditions
to conduct those joint operations or pilot projects are no longer fulfilled" and
violations of fundamental rights or international protection obligations which
"are of a serious nature or are likely to persist". In line with the contribution of the
Committee on Migration, Refugees and Displaced Persons, a clear mechanism
coupled with specific criteria would therefore clearly be preferable. The
Ombudsman also considered that making relevant criteria public and thus
allowing third parties not directly involved in Frontex activities to report on
possible violations could be a further asset?. Lastly, the question of the
oversight of decisions taken by the Executive Director in this regard remained
openl°,

? Contribution by Statewatch and Migreurop.
¥ Contribution by Statewatch and Migreurop.
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77. The Ombudsman also noted from the contributions received that criticism
has been voiced against the non-applicability of the suspension and termination
clause to joint return operations. While it appears from Article 3(1a) of the
Regulation that the possibilities of suspension and termination foreseen therein
only apply to joint operations and pilot projects, it should be noted that this
decision was taken by the legislator and, as such, it is not within Frontex's
power to change it. Still, the Agency could consider whether there would be
room for laying down rules, for instance in the Joint Returns Code, on the
termination and suspension of joint return operations.

78. As regards possible complaints mechanisms and the role of the Fundamental
Rights Officer, the Ombudsman first pointed out that the FRO was appointed
in September 2012. The Ombudsman underlined the importance of clearly
shaping and defining the FRO's tasks, given that, as the Jesuit Refugee Service
rightly pointed out, the FRO's tasks as listed in Frontex's reply to the
Ombudsman are rather vague and nonspecific. This suggests a large margin of
discretion in the FRO's decisions. There is also no clear division of competences
between the FRO and the Coordinating Officer of a European Border Glard
Team. The Ombudsman considered it advisable that this gap be filled. Fmally,
the structure of the FRO office as designed by Frontex may give the impression
that the FRO is not fully independent. Indeed, the Appointing Authority is the
Executive Director, to whom the FRO will have to report and who will appralse
the FRO's work. In the FRO's job description enclosed with Frontex's opinion,
there is a statement that "[t}he FRO will be required to make a declaration of
commitment to act independently in Frontex’ interest". Al, Statewatch and Migreurop
raised doubts as to whether working in the interest of a specific entity is
compatible with the principle of independence. Al suggested that, as a
minimum, the Consultative Forum should be closely associated with the FRO's
work so as to be able to support and assist the FRO in fulfilling her tasks
effectively. The Ombudsman put that suggestion forward as a recommendation.

79. Second, the Ombudsman noted that the FRO's duties do not include dealing
with individual complaints on violations of fundamental rights. From Frontex's
opinion it emerges that, in its view, putting in place a system of
reporting/informing about fundamental rights breaches is sufficient to ensure
full compliance with its fundamental rights obligations. Indeed, point 17 of the
Strategy provides that Frontex will put in place an effective reporting system to
ensure that any incidents or serious risks regarding fundamental rights are
immediately "reported" by Frontex staff/participating officers and that this
reporting "should be the basis for effective monitoring of all [Frontex] operations”.
The Ombudsman suggested that Frontex reflect upon the issue whether a
reporting/informing system may be regarded as a replacement of a complaints
mechanism. Reporting obligations and complaints mechanisms are not
alternatives. They constitute rather complementary means to guarantee the
effective protection of fundamental rights. In the Ombudsman’s view, without
the latter, compliance cannot ultimately be effective.

80. Similarly, it has been pointed out that disciplinary measures are not
sufficient to ensure compliance with fundamental rights. The Ombudsman
shared this view and reiterates the importance of providing for an effective
complaints mechanism in this regard.

81. Furthermore, even if, for each operation, Frontex appoints a Coordinating
Officer (FCO) who monitors the implementation of the Operational Plan and
the Code of Conduct and thus plays a key role in the follow-up to the reporting
of serious incidents, this does not eliminate the need for a genuine complaints
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mechanism open to all persons involved, namely, participants in operations
who are obliged to report under EU or national rules and also those directly
affected by infringements, as well as those who become aware of them
(journalists, NGOs etc).

82. In line with the considerations outlined in point 61 above, in the
Ombudsman's view, there may be sound reasons for the FRO to consider
dealing with individual complaints on fundamental rights infringements.
Handling complaints concerning the activity of the staff of a Member State
could mean, at least, transferring them to the competent Member State
authority or to a national ombudsman controlling that authority. In this respect,
the Ombudsman noted the encouraging suggestion by the Greek Ombudsman, as
regards the joint operations and pilot projects carried out by Frontex together

with the Greek authorities, that a monitoring mechanism of fundamental rights

breaches should be established at the EU level in order to "investigate and
prevent fundamental rights violgtions". As regards complaints concerning the
behaviour of Frontex's staff, the Ombudsman recalled that the European Border
Guard Teams are composed not only of Member State representatives, but also
of Frontex representatives. While the Ombudsman had no problem accepting
that Frontex staff is not qualified to perform border control functions and is
deployed for coordination tasks only, so as to foster cooperation between the
host and the participating Member States, the Ombudsman pointed out that this
cannot be tantamount to shielding Frontex from responsibility for acts
performed by its staff in exercising their coordination tasks. The Ombudsmen
trusted that Frontex will agree with his view.

83. The Ombudsman suggested that the FRO could consider the possibility of
dealing with individual complaints on infringements of fundamental rights,
including complaints made in the public interest, concerning all Frontex
activities, and that Frontex provide the FRO with adequate administrative
support for that purpose. In this regard, the Ombudsman also took note of
Frontex's statement in its opinion that the FRO will have an active role in
establishing in concreto the mechanism to monitor respect for fundamental
rights.

84. As to the CF, Frontex defined it as "a knowledge and expertise resource". The
CF's main task would thus be to offer strategic recommendations and guidance
to the Executive Director and the Management Board in fundamental rights
matters. As to the CF's monitoring role, the Ombudsman understood that it has
competence to (i) deliver an annual report on Frontex's implementation of its
fundamental rights obligations, and (ii) receive reports from the FRO. Since the
FRO is also obliged to report to the Management Board and to the Executive
Director, the CF, composed of international organisations, EU agencies and
NGOs1, could thus serve to counterbalance the Management Board's and the
Executive Director's control over the FRO and ultimately contribute to the
FRO's independence.

85. In light of the foregoing analysis, the Ombudsman wished to make certain
recommendations to Frontex, with a view to further strengthening its

! The following organisations are represented on the Forum: Amnesty International European Institutions
Office; Caritas Europa; Churches' Commission for Migrants in Europe; Council of Europe; European
Asylum Support Office; European Council for Refugees and Exiles; FRA; International Catholic Migration
Commission; International Commission of Jurists; International Organisation for Migration; Jesuit Refugee
Service; Office for Democratic Institutions and Human Rights; Platform for International Cooperation on
Undocumented Migrants; Red Cross EU Office; Un High Commissioner for Refugees.
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implementation of fundamental rights, listed in the draft recommendation
below.

D. The draft recommendation

"Frontex could consider taking the following further action:
As regards the Strategy

A. clarifying (i) whether it considers itself responsible for fundamental rights breaches
within its activities and, if so, under which terms; and (ii) in the Code of Conduct, the
legal framework applicable to the conduct of all participants in Frontex operations
(point 61 of the Ombudsman’s assessment);

B. defining specific data protection safeguards for intercepted migrants, as well as
redress mechanisms for data subjects whose rights are infringed. Alternatively, the
Action Plan could be supplemented in this respect (point 66 of the Ombudsman’s
assessment);

As regards the Action Plan®

C. identifying measures giving a concrete dimension to the objective foreseen in point
17 of the Strategy, which is that, after having been reported by Frontex staff or
participating officers, any incidents or serious risks regarding fundamental rights “can
be acted upon” (point 62 of the Ombudsman’s assessryﬁnt);

D. specifying (i) the date of publication of the annual progress report on the
implementation of the Strategy, and (ii) the means by which it "shall” be made public
(point 63 of the Ombudsman’s assessment);

E. clarifying the sanctions to be applied to participants in Frontex operations who are
not members of its own staff (point 64 of the Ombudsman’s assessment);

E. laying down specific guidelines for participants in joint return operations on how to
deal with distress situations in which intercepted migrants may find themselves (point
65 of the Ombudsman’s assessment);

As regards the Codes of Conduct

G. further clarifying the legal nature of the Code of Conduct (point 68 of the
Ombudsman'’s assessment);

H. clarifying Articles 19(2) and 20(2) of the Code of Conduct (point 70 of the
Ombudsman's assessment);

1. including in the forthcoming Joint Returns Code a provision on the relationship
between this Code and the (general) Code of Conduct (point 71 of the Ombudsman’s

assessment);

As regards termination/suspension of operations

2 The Ombudsman notes that the Action Plan provides for its revision "when the need arises" and
suggests that, in order to deal with points C-F, Frontex consider carrying out such a revision.
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J. providing concrete guidance as regards the actual meaning of formulations such as
"if the conditions to conduct those joint operations or pilot projects are no longer
fulfilled” and violations of fundamental rights or international protection obligations

- which "are of a serious nature or are likely to persist” (point 76 of the Ombudsman’s

assessment);

K. considering whether there would be room for laying down rules, for instance in the
Joint Returns Code, on the termination and suspension of joint return operations
(point 77 of the Ombudsman’s assessment);

As regards the Consultative Forum

L. taking any possible action to encourage the Forum's close cooperation with, and
support for, the FRO in fulfilling her tasks effectively (point 78 of the Ombudsman’s
assessment);

As regards the FRO

M. (i) taking any possible action to enable the FRO to consider dealing with complaints
on infringements of fundamental rights in all Frontex activities submitted by persons
individually affected by the infringements and also in the public interest, and (ii)
providing adequate administrative support for that purpose (point 83 of the
Ombudsman’s assessment)."

E. The Ombudsman's assessment after the draft |
recommendation

Preliminary remark

86. The Ombudsman's final recommendation (M) and Frontex’s detailed
opinion thereon are the subject of a special report submitted by the
Ombudsman to Parliament. The present decision therefore deals, in substance,
only with recommendations A-L.

~ Assessment

Concerning recommendation A. - “clarifying (i) whether Frontex considers itself
responsible for fundamental rights breaches within its activities and, if so, under which
terms; and (ii) in the Code of Conduct, the legal framework applicable to the conduct of
all participants in Frontex operations (point 61 of the Ombudsman’s assessment)”

Frontex's stance

87. Frontex recalled that, according to Article 1 of the Frontex Regulation, its
mandate is to facilitate and render more effective the application of Union
measures related to the management of external borders by ensuring the
coordination of actions of the Member States and contributing to an efficient,
uniform and high level of control on persons and of surveillance of external
borders. Frontex is obliged to respect and promote fundamental rights in its
coordinated activities in compliance with EU law, in particular the Charter of
Fundamental Rights of the EU, as well as international law.

88. Frontex equally recalled that its mandate is limited to a practical supporting
role, with the responsibility for the control and surveillance of external borders
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lying with the Member States. While Frontex has responsibility for the actions
defined by its mandate, it cannot be held answerable for the Member States'
sovereign actions, as clearly defined by the legislator.

89. At the same time, Frontex argued that it is fully aware of the rationale
underlying the amendment of the Frontex Regulation in 2011 and aims at

. increasing the Agency's responsibility in particular in areas where Frontex
could have knowledge of potential fundamental rights violations. In this
regard, it recognised that it was given new instruments to react to possible
fundamental rights violations during joint operations, for instance, through the
possibility of the Coordinating Officer expressing his or her views on the
instructions given to the members of EGBTs by the host Member State which
includes raising perceived violations of fundamental rights. Frontex added that
it may terminate a joint operations when, according to its assessment, the
conditions for such operations are no longer fulfilled. Moreover, the Executive
Director has the obligation to suspend or terminate joint operations if he
considers that violations of fundamental rights or international protection
obligations are serious and persistent.

90. Frontex specified that it aims to prevent violations of fundamental rights
through a number of tools, namely, (i) the harmonisation of fundamental rights
training in the Member States; (ii) the establishment of a monitoring and
reporting system for possible violations of fundamental rights; (iii) the
mainstreaming of fundamental rights in its activities; (iv) the promotion of
swift processing of potential complaints lodged by migrants with the respective
Member States authorities in the course of joint operations; and (v) serving as
the custodian of best practices.

91. Turning to the legal framework applicable to the conduct of participants in
operations coordinated by it, Frontex recalled that Article 10(3) of the Frontex
Regulation provides that the guest officers act under instructions of the host
Member State, while they remain subject to disciplinary measures of their home
Member States, including in cases of violations of fundamental rights or
international protection obligations. Frontex emphasised that all participants in
operational activities coordinated by it receive training in EU and international
law, including fundamental rights and access to international protection, as
well as briefings concerning the particular operational area and applicable law.
They are also informed about their duty to comply with the applicable law and
the Operational Plan. Lastly, they are subject to the professional values, ethical
principles and rules laid down in the Code of Conduct. Frontex added that
"humanity" is one of its core values with concrete implications on the activities
of the Agency, given that it serves as a guiding principle on best conduct in case
of doubt.

92. Frontex emphasised that significant work had been done, both before and
after the amendment of the Frontex Regulation, in order to ensure respect of
fundamental rights within Frontex's mandate. In the given context, Frontex also
referred to the drafting of the Strategy and the Action Plan as well as to the
taking up of duties of the FRO and the CF. Frontex underlined that respect for
and promotion of fundamental rights are a continued concern for it and the
relevant Member States authorities and pledged its continuing efforts in this
regard.

93. Lastly, Frontex pointed out that it is aware of potential gaps concerning the
clarification of responsibilities between the numerous different actors and
declared its intention to endeavour "to bring more clarity, at practitioner’s level,
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within the limits of its mandate". The Agency added that further revision of the
Strategy will consider the Ombudsman's suggestions.

The Ombudsman's assessment

94. The Ombudsman welcomes Frontex's clarifications as regards the extent of
its responsibility as well as the applicable legal framework. Frontex's readiness
to bring more clarity to its mandate and to make the relevant amendments to

_the Strategy is particularly important.

Concerning recommendation B. - "defining specific data protection safeguards for _
intercepted migrants, as well as redress mechanisms for data subjects whose rights are
infringed. Alternatively, the Action Plan could be supplemented in this respect (point
66 of the Ombudsman's assessment)”

Frontex's stance

95. Frontex pointed out that the Fundamental Rights Action Plan refers to the
protection of personal data. It clarified that 'personal data' is to be understood
as data which Frontex processes for administrative purposes, such as, for
instance, in relation to the establishment of the EBGT pool and the organisation
of meetings. As for the legal framework applicable to processing personal data,
Frontex referred to Articles 11a, 11b and 11c of the Frontex Regulation.

96. Frontex submitted that, with the sole possible exception of Article 11b of the
Frontex Regulation which concerns the processing of personal data in the
context of joint return operations of the Member States, it does not process
personal data of migrants. Any processing of such personal data would take
place under the strict conditions set out in Article 11b of the Frontex
Regulation.

97. Frontex added that data protection within its remit is not a new issue for it,
as it has been an obligation on it since its creation. It clarified that its services
are answerable to its Data Protection Officer and the European Data Protectior
Supervisor (EDPS). Frontex also put forward that voluminous documentation
on this matter, including the EPDS' opinion of 26 April 2010 on a notification
for prior checking concerning the collection of names and certain other relevant
data of returnees for joint operations, is publicly available.

The Ombudsman's assessment

98. The Ombudsman takes note of Frontex's explanations and considers its
position to be satisfactory.

Concerning recommendation C. - "identifying measures giving a concrete dimension to
the objective foreseen in point 17 of the Strategy, which is that, after having been
reported by Frontex staff or participating officers, any incidents or serious risks
regarding fundamental rights "can be acted upon” (point 62 of the Ombudsman's
assessment)”

Frontex’s stance

99. Frontex pointed out that in order to ensure full effectiveness of the
mechanism for monitoring compliance with fundamental rights and
international protection obligations, the standard operating procedure (‘the
SOP) to ensure respect of fundamental rights in operations coordinated by
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Frontex was introduced in July 2012. It provides for a procedure to be followed
in case of reported suspected violations of fundamental rights or international
protection obligations in operational activities coordinated by Frontex. Frontex
stated that, despite its recent adoption, the procedure is already well
established and enables Frontex to have awareness of alleged violations and to

- contribute to their proper follow-up.

100. Sketching out the procedure, Frontex explained that where it receives a
report on a violation of fundamental rights or international protection:
obligations, it promptly analyses the facts provided and communicates an
incident report to the Member State concerned, asking it to carry out an inquiry.
It moreover checks the follow-up as regards actions and sanctions taken,
without being able to enforce any actions from the Member States. Still, Frontex
stated that it makes best efforts to prompt concrete answers and reactions from
the respective Member States authorities. In the absence of any tangible follow-
up, Frontex keeps its file open and reminds the authorities concerned of
outstanding issues. Frontex added that, with the FRO taking up functions in
December 2012, internal work is currently underway fo asses and further
develop the aforesaid procedure. Finally, it stated that the Action Plan will be
updated to include a reference to the SOP.

The Ombudsman's assessment

101. The Ombudsman welcomes the fact that Frontex has put in place a
dedicated process. She applauds that Frontex is actively developing the
aforesaid procedure, also by taking into account the recent appointment of the
FRO, and intends to update the Action Plan to include a reference to the above-
mentioned process.

Concerning recommendation D. - specifying (i) the date of publication of the annual
progress report on the implementation of the Strategy, and (ii) the means by which it
“shall” be made public (point 63 of the Ombudsman’s assessment); '

Erontex's stance

102, Frontex welcomed the Ombudsman's suggestion on the integration of the
date of publication of the annual progress report and specified that that report
will be published by the second quarter of each year as an annex to its General
Report and made available online on its website. Frontex added that the
Consultative Forum is expected to publish its activities report by the first
quarter of each year covering the previous year.

The Ombudsman's assessment

103. The Ombudsman thanks Frontex for its constructive reply.

Concerning recommendation E. - clarifying the sanctions to be applied to participants
in Frontex operations who are not members of its own staff (point 64 of the
Ombudsman’s assessment);

Frontex's stance

104. Frontex noted that the Executive Director has limited direct powers
towards participants in operations who are not Frontex staff members and
recalled that, except for the Frontex Coordinating Officer, participants in situ
are not Frontex staff,
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105, Frontex underlined that, pursuant to Article 3(1a) of the Frontex
Regulation, taking disciplinary measures, including taking sanctions, falls
under the exclusive competence of the home Member State, in accordance with
national law. It thus has no competence to initiate disciplinary proceedings
against persons other than its own staff members. Nevertheless, the Executive
Director may ask Member States authorities to withdraw a participant from an
operation.

106. Frontex added that the SOP allows for it to react to suspected violations of
fundamental rights with a view to prompt adequate actions by the respective
national authority. While it insisted that these measures are already described

. in the Code of Conduct which is distributed to all participants prior to an

operation, Frontex agreed to include a reference to them on the occasion of the
upcoming revision of the Stategy. Frontex also reiterated that it follows up on

- the actions taken by the Member State concerned, without having the mandate

to be directly involved in such actions.

The Ombudsman's assessment

107. The Ombudsman welcomes the clarifications provided by Frontex. She
notes with approval that Frontex agreed to include a reference to relevant
sanctions to be applied to participanis in Frontex operations in the Strategy. She
is also encouraged by Frontex's declaration that it follows up on the actions
taken by the Member State concerned.

Concerning recommendation F. - "laying down specific guidelines for participants in
joint return operations on how to deal with distress situations in which intercepted
migrants may find themselves (point 65 of the Ombudsman’s assessment)” -

Frontex's stance

108. Frontex clarified that the expression "joint return operations" refers to
return flights, whereas the notion of "intercepted migrants” is used mainly used
in relation to land and sea joint operations.

109. Concerning joint return operations, Frontex pointed out that guidelines for
escort leaders who are Member States officials are provided in the "joint return
flight implementation plan” which includes guidance on the restraint measures
authorised during the flight. Frontex added that it provides training to escorts,
in particular on dealing with situations of distress. Frontex moreover submitted
that the procedure for drafting the Code of Conduct for Joint Return Operation
is currently at the final stage. All participants in joint return operations will be
required, prior to their engagement in the operation, to get acquainted "with the
content of the Code and fundamental rights through appropriate training".

110. As for joint operations, Frontex stated that there are specific guidelines for
participants on how to deal with distress situations in which intercepted
migrants might find themselves which are set out in the rules of engagement of
each operational plan. These guidelines foresee that members of EBGT shall,
after interception and apprehension and prior to any other action such as status
assessment, support the host Member States in their responsibility to cater for
the basic needs of apprehended persons such as food, shelter and medical
assistance,

The Ombudsman's assessment
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111. The Ombudsman thanks Frontex for the clarification of the terminology.
She appreciates that Frontex has already put in place relevant guidelines. She
furthermore trusts that the knowledge of these guidelines will be reinforced by
the forthcoming Code of Conduct for joint return operations. :

Concerning recommendation G - “to further clarify the legal nature of the Code of
Conduct (point 68 of the Ombudsman's assessment)”

Frontex stance

112, Frontex first clarified the current status of the various codes of conduct
that regulate Frontex's activities.

113. There are currently in force in Frontex: (i) the Code of Conduct for all
participants in activities coordinated by Frontex (it entered into force in March
2011 and applies to all persons deployed by the Member States and the Frontex
staff members present in the operations); (ii) the Frontex Staff Code of Conduct
(it entered into force in November 2012 and replaced the previous internal
codes but does not amend the Code of Conduct for all participants in activities
coordinated by Frontex; it provides for rules which Frontex staff should respect
in their relations with the public and applies to daily performance of their
administrative duties).

114, In addition and in consultation with the CF, Frontex is in the process of
drafting a specific Code of Conduct for Joint Return Operations as mandated by
Article 9(1) of the Frontex Regulation. The latter Code aims at setting out
common principles to be observed in joint return operations organised by the
Member States and coordinated by Frontex (for national escorts and the only
Frontex staff member present during the operations). It will complement the
Code of Conduct for all participants in activities coordinated by Frontex.

115. Frontex stated that the Code of Conduct for all participants in activities
coordinated by Frontex dated March 2011 includes rules that apply to everyone
participating in an operation coordinated by Frontex. The Code is binding even
though Frontex cannot enforce it by itself. Being defined as a soft law °
instrument, it is however attached to the operational plans which are binding
and includes fundamental rights obligations set up in national and international
and EU law.

116. Violations of the Code of Conduct for all participants in activities
coordinated by Frontex entail a response from Frontex and the Member States,
which are specified in Article 23 of the Code (Frontex Executive Director may
immediately remove the Frontex staff member from the operational activity or
request the Member State deploying the concerned officer to do so or to remove
him/her from the European Border Guard Team pool). Frontex underlined in
this respect that very few Frontex staff members are actually participating in an
operational activity in the field and that in the past the Member States took
concrete actions, such as the withdrawal of the persons concerned or
disciplinary measures. This shows that the Code is useful. '

117. Frontex took note of the Ombudsman’s recommendation and stated that it
will clarify in the Strategy the nature of the Code of Conduct for all participants

in activities coordinated by Frontex.

The Ombudsman's assessment
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118. The Ombudsman welcomes Frontex clarification of the legal nature of the
Code of Conduct for all participants in activities coordinated by Frontex dated
March 2011, its applicability and its relationship with other applicable rules.
She also applauds Frontex's undertaking to include the relevant clarification in
the Strategy.

Concerning recommendation H. - “clarifying Articles 19(2) and 20(2) of the Code of
Conduct (point 70 of the Ombudsman’s assessment)”

Frontex's stance

119. As laid down in Article 10(2) of Frontex Regulation, while performing
their tasks and exercising their powers, guest officers shall comply with EU and
international law and observe fundamental rights and the national law of the
host Member State.

120. The use of weapons is regulated in Article 10(5) of the Frontex Regulation
which provides that the use of weapons must be authorised by the home and
host Member States. The definition of terms “legitimate self-defence” and
“legitimate defence of other persons” is provided by the national law of the
host Member State since it does not exist in EU law. Conditions of the use of
weapons are further developed in the operational plans of the operations
coordinated by Frontex. The host Member States are requested to provide
information on general and specific conditions in their national law regarding
the use of force and the uses of weapons. As a general rule, the use of weapons
is considered as the last resource of actions of guest officers.

121. As regards the Ombudsman’s recommendation to clarify the statement
“minimum degree necessitated by the circumstances”, Frontex put forward that
this issue is already addressed in the operational plans. The plans provide
indeed that if the use of force is inevitable guest officers shall ensure that it will
be done in such a way that causes the least possible injuries.

The Ombudsman's assessment

122, The Ombudsman welcomes the clarifications provided by Frontex.

Concerning recommendation 1. - "including in the forthcoming Joint Returns Code a
provision on the relationship between this Code and the (general) Code of Conduct
(point 71 of the Ombudsman’s assessment)”

-Frontex's stance

123. Frontex stated that the draft Code of Conduct for Joint Return Operations
coordinated by Frontex already includes a provision regulating the relation
between that code and the Code of Conduct for all persons participating in
Frontex activities, namely, that the Code of Conduct for Joint Return Operations
coordinated by Frontex complements the provisions of the Code of Conduct for
all persons participating in Frontex activities. Once the Code of Conduct for
Joint Return Operations coordinated by Frontex is adopted, it will become
obligatory to all participants in the joint return operations i.e. national escorts
and Frontex staff members.

124, Frontex also recalled that already in November 2007, the Return
Operations Sector of Frontex elaborated best practices which bring together the
experience of the Member States in the field of the removal of illegally present
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third-country nationals, in order to describe common standardised procedures.
In November 2009, a new chapter was added, providing certain guidelines on
monitoring.

125. In addition, the implementation plan of joint return operations
coordinated by Frontex takes into account the provisions of relevant EU and
international law and guidelines, such as Council Decision 2004/573 of 24 April
2004 on the organisation of joint flights for removals from the territory of two
or more Member States of third country nationals who are subjects of
individual removal orders®, the “Twenty guidelines on forced return” of
September 2005 authored by the Council of Europe and the interpretations from
the Contact Committee “Return Directive Document”, also referred to as
“MIGRAPOL CC Return Dir 36 Document”.

126. According to Frontex, the expected value of the forthcoming Code of
Conduct for Joint Return Operations coordinated by Frontex is to compile all
those relevant instruments and to provide for a high standard approach
regarding common principles and procedures to be observed by the
participants in joint return operations coordinated by Frontex,

The Ombudsman's assessment
127. The Ombudsman welcomes the clarifications provided by Frontex.

Concerning recommendation J. - "providing concrete guidance as regards the actual
meaning of formulations such as "if the conditions to conduct those joint operations or
pilot projects are no longer fulfilled” and violations of fundamental rights or
international protection obligations which “are of a serious nature or are likely to
persist” (point 76 of the Ombudsman’s assessment)”

Frontex's stance

128. The assessment of the nature of the violation, its seriousness and
persistence can only be done on a case-by-case basis. This assessment is based
on a prior examination by different designated Frontex entities, including a
separate and independent assessment by the FRO. Contributions are enclosed
in a report submitted to the Executive Director for his final decision in this
regard.

129. Frontex is currently assessing whether further guidance or indicators are
necessary.

130. Frontex also pointed out that the wording referred to by the Ombudsman
has been adopted by EU legislator after detailed debates and careful
considerations.

The Ombudsman's assessment

131. The idea underlying this recommendation was for Frontex to provide
further guidance on its interpretation of criteria contained in the legal rules
which have undoubtedly been laid down by the legislator. The Ombudsman
still believes that, for the reasons explained in the draft recommendation,
further guidance is necessary. In this regard, she takes note of the fact that

. 0J 2004 L 261, p. 28.
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Frontex is currently assessing whether further guidance or indicators are
necessary and trusts that Frontex will take further steps, as appropriate.

Concerning recommendation K. - “considering whether there would be room for laying
down rules, for instance in the Joint Returns Code, on the termination and suspension
of joint return operations (point 77 of the Ombudsman's assessment)”

Frontex's stance

132. Frontex recalled that Article 3(1a) of Frontex Regulation introducing an
obligation for the Executive Director to suspend or terminate joint operations
and pilot projects if fundamental rights violations are of serious nature or are
likely to persist is applicable to all joint return operations of the Member States.

. 133. A decision to return a person is taken individually by national authorities.
It is for these authorities to decide if they will send an individual with a return
flight. Frontex’s role is, at the request of the participating Member States, to
support the return operations organised by a Member State where other
Member States wish to take part. As a result, it is likely that the decision to
suspend or terminate a joint operation would mainly be taken for issues related
for instance to air carrier dysfunctions or any problem that would endanger the
conduct of the operation and the safety of passengers.

The Ombudsman's assessment

134. The Ombudsman thanks Frontex for clarifying the conditions under which
joint return operations can be suspended or terminated and understands the
reasons provided by Frontex why, at the present point in time, no specific rules
are called for.

Concerning recommendation L. - "taking any possible action to encourage the Forum's
close cooperation with, and support for, the FRO in fulfilling her tasks effectively
(point 78 of the Ombudsman’s assessment)”

Frontex's stance

135. Frontex first added some information concerning the FRO who took up her
functions in December 2012, It stated that the FRO reports to the Executive
Director, as well as to the Management Board and to the Consultative Forum.
Pursuant to Articles 25(3)(d) and 17(2) of the Frontex Regulation and in line
with the Staff Regulations of the EU, the Executive Director is the Appointing
Authority for all Frontex staff members, including the FRO. This is unavoidable
under the current legal framework. However, the FRO is independent in her
opinions, views and assessments. She performs a monitoring role with full
access to all information required to perform her tasks.

136. As far as the CF is concerned, Frontex submitted that in May 2013 the
fourth meeting of the Forum was held. The FRO has participated in all Forum
meetings since she took the office. In this sense the FRO and the Forum are
already cooperating and supporting each other in their complementary tasks.
The FRO is however focusing more on the operational aspects of Frontex's
mandate, while the Forum rather acts as a strategic advisor.

137. Frontex took note of the Ombudsman’s recommendation and confirmed
that the close cooperation of the Consultative Forum and the FRO already
exists.
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The Ombudsman's assessment

138. The Ombudsman is reassured by the explanations provided by Frontex.

F. Conclusions

The Ombudsman closes the own-initiative inquiry with the following
conclusions:

. Frontex has adequately addressed the Ombudsman's recommendations A-L.

As regards recommendation M, the Ombudsman made a special report to
Parliament.

Frontex will be informed of this decision.
JMLL Ce~

Emily O'Reilly

Done in Strasbourg on 12/11/2013
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