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Abstract

This chapter argues that despite the post-colonial Zurich-London legacy and the
flaws contained in the final version of the Annan Plan its central pillars provided
the basis for a viable, workable and fair constitutional arrangement for both Greek
Cypriots and Turkish Cypriots. The plan’s philosophy is in line with human rights
conventions, UN resolutions, the EU Aeguis and the High Level agreements of
1977 and 1979. It defines ‘a bizonal bicommunal federation with a single
sovereignty, international personality and citizenship’. The alternative — the
indefinite continuation of de facto partition, or a de jure partition, or a ‘return’ to a
majoritarian unitary non-geographical consociation — is unfeasible, dangerous,
painful and costly for one side or the other. The chapter offers a reasoned defence
of the spirit and mechanics that define a constitutional logic based on a set of
sound constitutional and political criteria. It proposes that the interested parties
must go beyond the Annan plan to reunify Cyprus as there is scope for significant
improvement to meet the post-Annan and post-EU accession era: this would retain
the basic constitutional /ogic of a bizonal bicommunal federation and what the two
sides have agreed upon without having to start over again from point zero.

1. Introduction: A Historical Rupture - Before and After Annan

Following the publication of Annan I in late 2002, many Greek and Greek Cypriot,
and a smaller number of English publications appeared. With few exceptions, the
Greek and Greek Cypriot publications opposed the plan, mostly with opinion and
distorted pictures of its content and context. The plan transformed the terms of
the debate by taking a very specific approach towards the notion of the solution,
bringing about rupture within political forces like no other plan or event has since
1974. The plan appeared when Cypriot society, both Greek Cypriot and Turkish
Cypriot, were transforming and coincided with the final stages of Cyprus’ accession
to the EU and the beginning of Turkey’s accession process. It was the culmination
of thirty years of interrupted UN negotiations, which eventually resulted in an
accelerated process moments before Cyprus’ EU accession. It was a process
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designed to coincide with the beginning of Turkey’s own Furopean accession and
contradictory internal transformation, which is a by-product of the collapse of the
bi-polar world and the expansion of the EU.! Yet, the process came to an abrupt
end with the Greek Cypriot rejection at the 2004 referendum. It is unrealistic,
counterproductive and undemocratic to ignore such strong opposition to the
specific plan, despite 65% of Turkish Cypriots voting in favour.

Most Greek Cypriot opponents of the plan did not only oppose it for
‘constitutional reasons’, but for its ‘totality’. Yet today the dominant Greek Cypriot
discourse that appears ‘politically correct’ is that the plan was ‘dysfunctional’. There
are several contentious points, which have been ‘constitutionalised” without them
being constitutional issues.? Many commentators, legal scholars included, conflate
everything contained in the plan as if it were essentially constitutional. In the Greek
Cypriot public debate, instead of locating its most important and apparent
weakness, there was a ‘demonisation’ of almost everything contained in the plan.?
Even legal scholars depicted the Plan as a ‘monstrous legal nightmare’, citing
‘reasons that swayed a large majority of Greek Cypriots to reject the plan’ as if they
were facts or legitimate and well-founded legal arguments, cantering on the
argument that the Republic of Cyprus would be destroyed.* Tassos Papadopoulos,
the President of the Republic of Cyprus, reinforced such views when insisting that
the plan would ‘entrench partition’.> This particular question was amongst the most
crucial political differences between Papadopoulos and AKEL, despite the fact that
the party eventually said ‘No’. AKEL openly disagreed with the President® that the
Annan Plan ‘does not dissolve the de facto partition, but on the contrary it
legitimizes and deepens it’.7 To this day Papadopoulos remains adamant on this
point, repeating to the UN Secretary-General that the final proposals were
‘inspired by the Turkish side’ and ‘deliberately and unjustifiably limit the
sovereignty exercised by one of its members’.?

This chapter disputes such viewpoints and presents the plan neither as ‘hell’, nor
‘heaven’. It firstly suggests that it was a functional, viable and to a large extent a
‘fair’ constitutional arrangement that failed to be realised not because of any
intrinsic constitutional weaknesses about its alleged ‘non-functionality’, but
primarily because of political reasons that were essentially external to the
constitutional logic of the plan.? Secondly, the terms of the debate were such that
they reproduced the old power-centred nationalist dialectic that internalised the
language of international relations and law, in an ‘imperial logic’ and ‘nationalist
logic’, which fed into each other.

The ‘solution’ to the Cyprus ‘problem’ is often seen in terms of a constitutional
formula that would be ust’, ‘functional’ and ‘lasting”. However, these formulaic
approaches, which can be interpreted in different and often conflicting ways across
the political-ideological specttum and actoss the ethnic/communal divide, must be
surpassed in order to avoid one-sided and ‘ethnicised’ approaches based on
particular communal or national(istic) vantage points. Was the Annan Plan a §ust’,
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‘functional’, ‘viable’ and ‘asting’ solution to reunifying the country and people?
What criteria should be used to make such an evaluation? Was the constitutional
‘balance’, philosophy and rationale ‘fair’ and ‘just’ towards each community and
what are the ‘next best solutions’?

2. Did the Annan plan provide for One or Two States? What is a ‘bizonal,
bicommunal federation’?

2.1. The Cypriot Constitutional Question and the Greek Cypriot Politics of
‘Federation’

Whether the UN Plan provided for a federation or confederation is not a semantic
question: it is a question of constitutional and international law and has caused
considerable debate and confusion as to the meaning of the terms. More
importantly, the answer is likely to affect the interpretation of any future ‘solution’.
This fundamental constitutional question because of its highly political and, to a
large extent, ideological significance, is related to the political question. Hence, this
analysis is ‘politico-legal’ and must be neither purely ‘legal’ (i.e. ‘legalistic’), nor
purely ‘political’.’® The point of a federal compromise is precisely for reconciling
the communities, which transcends bosh ‘majority-minority relationship’ as well as
the current partition. Constitutional devices should guarantee the will for unity at
one level and that of diversity on another.!!

Greek Cypriot critics of the plan are strongly divided over this matter depending
on whether they accept in principle the notion of a ‘bizonal bicommunal
federation’ or whether they consider this to ‘entrench partition’ amounting to
recognition of the territorial results of the invasion and occupation by Turkey, as
Tassos Papadopoulos suggested in his speech. This is apparent from the public
discourses over the years'? and more so from the ‘spontaneous’ pre-election
debate,'? where anti-Annan politicians and lawyers positioned themselves on the
question of the desirability of acceptance of a bizonal bicommunal federation.!4
Contrary to some interpretations, the official Greek Cypriot position is that the
Greek Cypriot ‘No’ was not a ‘No to federation’. However, there is certainly a
significant percentage amongst the 76% who may oppose a federation. The
unambiguous ‘mandate’ to reject the plan is contested and highly ambiguous as to
the meaning and legacy of the principle of federation. Whilst Papadopoulos repeats
his commitment to the high level agreements, he places demands on the solution
that negate the concept of federation of two politically equal ethnic communities:
in a televised message a few months after signing the Gambari agreement (CyBC
11.09.2007) he insisted that ‘bizonality is a constitutionally inexistent concept’,!®
provoking a strong reaction from AKEL leader and presidential rival, Demetris
Christofias that politicians cannot be ‘selective’ in accepting agreements.!¢
Papadopoulos is ‘consistent’ with his address to the Greek Cypriots on 7 April
2004, which was seen as an attack on the very core of a bizonal bicommunal
federation.!”
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2.2 The Proposed Structure of Governance under the UN Plan

The plan provides for the creation of a ‘new state of affairs’ where the ‘United
Cyprus Republic” would consist of two politically ‘constituent states’, the Greek
Cypriot and the Turkish Cypriot, which would exercise jurisdiction over the maps
agreed with a system of guaranteed majorities based on linguistic grounds in both.
Hence, the plan ensures the ‘bizonality’ of the federation. The constitution, the
supreme law of the land, allocates the functions, powers and competences and
guarantees human rights of citizens. Centrally a ‘federal government’ would
exercise jurisdiction throughout the territory of the United Cyprus Republic on a
list of competences provided by the constitution, whilst a number of competences
would go to the constituent states. A federal court adjudicates over disputes. The
legislature consists of a bicameral parliament, the Senate and the Chamber of
Deputies, each of which have 48 members, elected for five years elected on the
basis of proportional representation (art. 22, Foundational Agreement). The Senate
would be composed of an equal number of Greek Cypriot and Turkish Cypriot
senators, whilst the Chamber of Deputies from both constituent states has seats
attributed based on the number of persons holding internal citizenship status of
each constituent state. Also it provided that each constituent state shall be
attributed a minimum of one quarter of the seats. The Presidential Council carries
out the executive functions and consists of six voting members (four Greek
Cypriots and two Turkish Cypriots) and another three non-voting members,
elected by a special majority in a single list by Parliament. There would be a
rotating Presidency between the President and the Vice President every twenty
calendar months in a 2:1 ratio in favour of the Greek Cypriots.

2.3 The ‘New State of Affairs’: Constructive Ambiguity, Virgin Birth and the
Emergence of the ‘United Cyprus Republic’

The plan explicitly stipulates that sovereignty belongs to the ‘United Cyprus
Republic’ and the neutrality of the terms such as ‘the new state of affairs’ are
diplomatic manoeuvres in the spirit of ‘constructive ambiguity’ that cannot hide the
fact that there is no ‘virgin birth’'® as the Greek Cypriot opponents of the plan
allege. Also, like the Zurich accord, the Annan Plan prohibits both annexation and
partition. The ‘new state of affairs’ was put to two separate referendums on the
foundation agreement. The fact that the referenda were separate has led some
critics to argue that it will amount to recognition of two sovereignties that
legitimates the unrecognised TRNC.! But this argument does not hold as it fails to
take into account that even under the Zurich constitution the two communities
vote in separate lists as the Republic is a country with a single sovereignty which
consists of two distinct but politically equal communities. As for the transitional
arrangement the provisions contained are the result of tough negotiations from
Annan III to V. The interim period of ‘cohabiting’ between the Greek Cypriot
President of the recognised Republic and the Turkish Cypriot leader of the
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unrecognised TRNC was significantly reduced from one and a half years to 40 days
(until 13 June 2004) and the system was fully operational with all laws in place.?

2.4 Did the Annan Plan provide for a Federation or a Confederation?

This issue has attracted considerable controversy. The main anti-Annan legal
opinion considers that the UN plan was not a federation, but something
ambiguously ‘in between’ a federation and a confederation as the majority of Greek
Cypriot anti-Annan commentators who supported the ‘hard No’?! opposed the
plan primarily on the grounds that it was ‘not a federation’. Papadopoulos repeated
this on numerous occasions and was more recently reiterated by the Cyprus
Government spokesperson, Vassilis Palmas.?? Interestingly, some Turkish Cypriot
scholars supporting the plan argued similarly that the Annan plan was ‘a hybrid
between federation and confederation without a specific name’.?3

But what is ‘federalism’ As a political principle it combines unity with diversity,
self-rule and shared power. It refers to a two level government, a central and a
provincial, with a central/federal constitution regulating the powers and functions
of each level. By looking at the establishment, development and modus operandi
of federal constitutional arrangements, Wheare (1963: 53)2* sets out four basic
characteristics of federalism: (a) supremacy of the federal constitution; (b)
allocation of powers/competences between ‘general’ (i.e. federal) and regional
(constituent state) governments by the constitution; (c) the general and regional
governments ‘coordinate between them’ and are not subordinate as both operative
directly on citizens (p. 2); (d) the role of adjudication in cases of contest between
general and regional government and general interpretation of the Constitution is
vested ultimately with the Federal judiciary. As the successor of the Ghali ‘Set of
Ideas’,?> the Annan plan was a federal system of governance, which contained all of
the above elements.?s A confederation is merely an agreement between two
sovereign and independent states; this was not the case with the Annan plan.

2.5 Independence, Sovereignty, International Personality: State Continuity
or State Succession?

Whether the United Cyprus Republic (UCR) would have been a successor state or
a continuity of the Republic of Cyprus has legal and political significance, but also a
practical importance on the moral legitimacy of both Cypriot communities. One of
the main reasons Papadopoulos rejected the plan in his 7 April 2004 broadcast was
that it would ‘do away with our internationally recognized state exactly at the very
moment it strengthens its political weight, with its accession to the European
Union’, a view that surprised the UN Secretary-General.?” But the plan explicitly
provided under Article 2(a) of the Main Articles of the Foundation Agreement
(MAFA) that:

The United Cyprus Republic is an independent state in the form of an

indissoluble partnership, with a federal government and two equal

constituent states, the Greek Cypriot State and the Turkish Cypriot State.
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Cyprus is a member of the United Nations and has a single international
legal personality and sovereignty. The United Cyprus Republic is organised
under its Constitution in accordance with the basic principles of rule of law,
democracy, representative republican government, political equality, bi-
zonality, and the equal status of the constituent states.

Moreover, Art. 2(a) of MAFA provided that ‘the status and relationship of the
United Cyprus Republic, its federal government, and its constituent states, is
modelled on the status and relationship of Switzerland, its federal government, and
its cantons’. Worldwide, the Swiss model is widely used as an example as
accommodating conflicts in multi-ethnic societies;?® whilst the Belgian system is
useful in dealing with EU relations.?” Not only is the explicit wording of the text
powerful, but all the primary characteristics set out in international law3® weigh in
favour of the continuity of statehood in international law of the Republic of
Cyprus. The Republic will be internally transformed into a federal state rather than
two new states as membership in international organisations (UN, EU etc), state
propetty, state archives, state debt, nationality/citizenship continue. Many non-
Cyptiot* and Cyptiot authoritative legal scholars’? consider the federation
emerging as ‘state continuity’. In his second edition on the creation of states in
international law, James Crawford (2006: 490) cites the Annan Plan as a prime
example of a ‘remedial federation’. In his legal opinion, Crawford (2002)33 notes
that ‘post-Settlement Cyprus will not be a new state but will be the same
international legal person as that which emerged to independence and was
admitted to the United Nations in 1960’, citing the relevant provisions: although
not explicitly stated in the Annan Plan, the definitive characteristics mentioned
above strongly indicate continuity rather than succession, whilst allowing for
‘constructive ambiguity’ in naming the animal, hence the neutral references to the
‘new state of affairs’ and the naming of the baby as the ‘United Cyprus Republic’
(UCR) which can be equally construed in either way.

Some confusion may derive from Article 2(b), which, however, cannot take away
from the validity of the explicit references of Art. 2(a) MAFA:

The federal government sovereignly exercises the powers specified in the
Constitution, which shall ensure that Cyprus can speak and act with one
voice internationally and in the European Union, fulfil its obligations as a
European Union member state, and protect its integrity, borders, resources
and ancient heritage.

The disputed word is sovereignty. Some argued that it lays with the constituent
states and not with the United Cyprus Republic and so this will be a segmentation
of sovereignty. This is connected with the idea that sovereignty emanates from the
constituent state and is legitimated by the separate votes that are required for the
agreement to enter into force.’* But as K. C. Wheare (1963: 2) shows in the case of
the US, an undisputed federation, ‘the states are co-equally supreme in their sphere’
in support of his overall conclusion that it is ‘necessary for the federal principle’
that ‘each government [i.e. general and regional] should be limited to its own
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sphere and, within that sphere, should be independent of the other’ (ibid, p.14). In
the case of the Annan plan, one scholar suggests that ‘external sovereignty lies with
the federation’, but ‘internal sovereignty is distributed equally between the central
state and the respective federated states’.> Clearly, the powers are exercised within
the competences of each as provided by the federal constitution which is supreme.

The supporters of the view that the plan provided for confederation and ‘state
succession’ ignore the evidence supporting the opposite view: they base their
opinion on what one legal scholar called ‘symbolic’ and ‘secondary’ elements within
the plan and ignore the primary and most cogent provisions that show that it was a
federation.® A few centuries earlier Walter Bagehot had made similar kind of
distinctions between the ‘dignified’ and ‘efficient’ elements of the English
constitution.’” The function of these ‘symbolisms’ is in essence to act as a
diplomatic device?® and as such, as a matter of law they cannot take away the
fundamental elements of state continuity, which make the likes of Crawford
conclude that the Annan Plan corresponds more to internal evolution of the same
state. The international treaties that set up the Republic of Cyprus continue to exist
and are affirmed. Cyprus has a single international legal personality and is a
member of the UN. EU membership refers to continuity of the accession process
of the Republic of Cyprus. Crawford (2002) refers to article 17 of the proposed
constitution which deals with EU accession:

Even if the accession of the Cyprus to the EU were to occur simultaneously
with the entry into force of the Agreement or shortly thereafter, Article 17
would not imply any emergence of a new State. On the contrary, since it
would be intolerable for the EU to negotiate on the accession with a State
which would disappear before acceding and be replaced by a different entity.

Secondly, UN membership is consistent with the continuity thesis:

If Cyprus was a new State, it would need to apply for membership and be
admitted to the United Nations, as the Federal Republic of Yugoslavia did in
2000, its claim to continuity not having been accepted by existing
membership of Cyprus will continue, the United Nations being invited to
take note of ‘the new state of affairs in Cyprus.

Finally, the issue of citizenship is also consistent with continuity ‘the reference to
persons who held Cypriot citizenship in 1960 as the critical date for the primary
category of citizens, strongly points the other way’. In fact, as other scholars also
illustrate the so-called ‘virgin birth did not imply ex post recognition of the
TRNC”.¥

2.6 Allocation of Powers, Competences and the Functions of Governance

The question of allocation of powers and competences between the federal
government and the constituent states has a long history in Cyprus. The Greek
Cypriots favour a ‘strong federation’ to remain as close as possible to their goal of
a ‘unitary state’ and the Turkish Cypriots want a ‘loose federation’, which is closer
to a two-state solution or a confederation.®® The allocation of competences was
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exactly the same as in the Ghali ‘Set of Ideas,® with some additional powers
granted to the federal government in the Annan plan emanating from EU
accession and developments.*? Residual powers (i.e. for matters not explicitly
provided for in the constitution) remain with the constituent states, a usual federal
practice.** The wording of the provision copies article 3 of the Swiss constitution.*

At another level the doctrine of ‘separation of powers’ between the three
branches of government, the executive, the legislature and the judiciary requires
that these functions be kept distinct without interfering with each other, whilst
there is a ‘balance and an effective system of checks and balances’. The
consociational Republic of Cyprus collapsed only three years after independence
and has ever since operated under the so-called ‘doctrine of necessity’ as a de_facto
mono-ethnically Greek Cypriot controlled state.

The UN plan provides for a radical change away from the bi-communal
American-based presidential system towards a parliamentary form of government
modelled on the Swiss model. In fact the system is an improvement from Zurich
because it provides what Sartori (1997) referred to as ‘incentives’ for trans-ethnic
and trans-communal collaboration by the watering down of the veto powers4 and
provides for common elections rather than separatist electoral processes.
Moreover, the system proposed is #ore democratic as it does away with what may
be referred to as ‘authoritarian presidentialism’ or Hailsham’s famous term ‘elective
dictatorship’#” The executive pivots a single personality, who is communally
elected and appoints the executive with little checks and balances by parliament.

As for the judiciary, particularly at the federal level, it is the last resort in cases of
deadlock. The presence of the non-Cypriot judges, which anti-Annan critics
targeted, was very much in line with Zurich and was the best solution both sides
could find as a deadlock resolution system, which respects political equality.

2.7 Citizenship, Human Rights and the EU Acquis

Art. 3 of MAFA refers to ‘a single Cypriot citizenship’ regulated under federal law
as well as the ‘internal constituent state citizenship status’ which ‘all Cypriot
citizens’ will enjoy. The plan lays out a set of complicated rules about preserving
‘identity’. An agreed constitutional law dealing with the issue of settlers from
Turkey regulates the acquisition of citizenship. Moreover the plan envisages a
federal law on ‘aliens and immigration’* as well as a federal law for international
protection and the implementation of the Geneva Convention on the status of
refugees and the 1967 Protocol on the Status of Refugees,* which, in the event of
a settlement, would replace the current laws on immigration and refugees.

There were four contentious issues over citizenship: (a) the rights of displaced
persons (mostly Greek Cypriots) to settle/return to their original homes against the
rights of Turkish Cypriots who are currently residing there; (b) the timetables and
phases of implementation of the provisions for return; (c) the specific provisions
contained about the number of settlers who would be granted nationality; and (d)
the exercise of civic duties and political rights within the constituent states.
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As far as the exercise of political rights is concerned, the objections raised™ are
not significant, especially in the way differences were resolved with Annan V:
basically all residents of the constituent states irrespective of ethnic origin would
vote for their respective lower house, whilst the senate would be voted in on a
communal basis®. Also the extensive transitional timetable over the right to settle
is problematic; in fact it would have been impossible to adhere with as it was too
long and too elaborate (some extended up to 18 years), although it recognised that
the implementation of (re)settlement should be done orderly and taking into
account the practicalities of Turkish Cypriot re-housing.

The main objections are related to the provisions on rights of displaced Greek
Cypriots to resettle or settle in the Turkish Cypriot constituent state and the
numbers of Turkish settlers. The latter issue proved particularly sore for Greek
Cypriots: it is widely believed that one of the reasons for the Greek Cypriots No’
was fear over the ‘large numbers’ of settlers remaining.>? Greek Cypriots saw these
provisions as problematic in that they were alleged to allow for a ‘perpetual inflow
of settlers’, despite the five per cent cap that was put for any future migration from
Turkey and Greece. The property question is a complex issue that should be dealt
with on its own right,”® rather than be considered as part of the ‘constitutional
question’. As far as the human rights dimension, the formula for compensation
and/or restitution was based on the negotiations which may be renegotiated, but it
was not a ‘gross violation” of human rights as the anti-Annan critics suggest;** nor
is it a breach of the EU Acquis as Hoffmeister’s study illustrated.>> As for the
attack that the plan was a ‘property developers charter’,5 the resounding ‘no’ to it
resulted in the greatest boost to the selling and developing of Greek Cypriot
properties in the occupied territories.’” Moreover, with the ECHR case of Xenides
Arestis,” the court seems to regard the ‘Property Compensation Commission’, a
‘court supervised by Turkey’, as an ‘effective domestic remedy’ which may well
mean that the Greek Cypriot cases before the ECHR on the question of property
in the occupied north will be ‘resolved’ without Cyprus’ reunification.>

Derogation from the EU Acquis was expected because the negotiated settlement
is a compromise based on the transformation of the Zurich consociational
antecedent into a ‘bizonal bicommunal federation’. The key question is that these
derogations do not infringe on basic constitutional and human rights as contained
in the Acquis and other international human rights standards. By the time Annan V
was finalised the Treaty of Accession had already been signed and these
derogations, although unusual, in all the versions of the plan apparently ‘respected
the outer limits’ of the international and EU framework: in fact, the ‘EU favoured
a flexible approach to the Act of Adaptation under Article 4 of Protocol 10°.%° In
terms of principles of democracy, the rule of law and human rights, the plan is in
line.9! Moreover, the plan met the requirements that the UCR ‘speaks with one
voice in the EU” and upheld the supremacy of the EU law. Hoffmeister (2006: 238)
concluded that:
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Any Greek Cypriot legal contention that Annan V does not comply with the
principles of EU law or were inconsistent with the relevant UN Security
Council resolutions is not convincing.

On the subject of citizenship and rights, the plan marked a significant
improvement from the current constitutional status of citizenship in the Republic
of Cyprus which has been subordinated to communal citizenship. For the first time
the Cypriot citizen would emerge, transcending the communal divide,% albeit
within the confines of a federal post-Zurich accord. It would not completely break
away from the ‘communal’ citizenship, but it would move away: (a) at the level of
constituent state and municipality there was scope for trans-ethnic/trans-
communal political cooperation in the same constituencies; (b) at a federal level the
political actors must cooperate to elect a ‘presidential council’; (c) at the same time
it ensures ‘minimum participation’ somehow ‘melting’ or ‘watering’ down the
divisive veto. Overall this significantly improves the 1959 accords.%

3. From a Failed Consociational Republic to a Failed Bizonal Bicommunal
Federation: Fairness, Functionality and Viability of a ‘Remedial’ Federation

No constitutional arrangement can be perfect; more so if the system is a product
of constitutional engineering. Overall, the UN system proposed, despite its
imperfections, was good for immediate functioning and viable governance. It
required good will to work, but it also provided for ‘state of the art’ means for
deadlock resolution mechanisms to cope with potential friction. The question of
fairness and justice remains open, as this depends on perceptions. A solution will
necessarily be a compromise but must be legitimised by the people; they must own
the ‘solution’.

The Annan plan is in many ways wore ‘democratic’ than the 1960 Constitution. It
is not a ‘racist’ nor an ‘apartheid’ system as some of its opponents alleged.%*
Democracy cannot be reduced to mere majoritarian rule, as the Greek Cypriot
ethno-national perspective wants, nor can it be reduced to a rigid ethnic-communal
based system as the Turkish Cypriot ethno-national perspective desires. The Republic
of Cyprus was designed from the outset as a ‘consociational democracy’ and #of a
‘unitary centralised state’ with some ‘distortions’ (as Greek Cypriot commentators
allege).%

The political system under the Zurich-London accords centres on an all
powerful executive, appointed by the President and Vice-President, with separate
veto powers and enormous power of patronage. To function it requires collusion
by the two communal political elites. Greek Cypriot legal perspectives on the
Cyprus question, including Annan plan critics, ignore the reasons for the duality
and consociational nature of the Republic of Cyprus, which was to ensure effective
community participation in decision-making. To treat consociationalism and
federation as an undemocratic ‘distortion’ or ‘deviation’ from the majoritarian
principle of ‘the will of the people’ is to deny any accommodation to the problem.
On the other side, the hegemonic Turkish Cypriot perspectives stress the communal
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elements and the adherence to the letter of the constitution rather than foster
potential commonalities.® Within the constitution of the Cyprus Republic there are
certain ‘distortions’, such especially the ethno-communal divide. It is well
established that the system failed partly due to its rigidity, but mostly due to the
absence of political will to make it work.9” Any attempt to blame one side or the
other on their own is historically inaccurate.®

This must be taken into account when examining the various versions of the
Annan Plan, including version V, so the mistakes of the past are not repeated.
According to Lijphart® for the success of a consociation, and to a large extent the
same applies in the case of a federation, four key elements are essential: (a) a grand
coalition, (b) mutual veto or concurrent majority, (c) proportionality as the
principal standard of political representation, civil service appointment and
allocation of public funds and (d) high degree of autonomy for each segment to
run its own affairs. Elements of consociationalism were necessarily reproduced in
the Annan Plan, yet some institutional devices were ‘watered down’ (e.g. the veto
was removed in favour of the ‘softer’” minimum percentage participation). A
geographical-territorial element was introduced to transform the state from a
dualist consociational state into a bicommunal bizonal federal polity. If Santori is
correct that, constitutions are predictable because ‘they are pathways’ and that
‘constitutions as ‘forms’ that structure and discipline the states decision-making
processes’,”’ we may conclude that the plan was both ‘functional” and ‘viable’, even
if it proved eventually undesirable to one side.

4. In search of the Constitutional Angelus Novus

Federations and consociations in ethically divided societies are costly and time-
consuming systems because they need to build alliances and consensus across an
ethnic divide. This however is the cost of reunification: it is absurd to reject
democracy in favour of dictatorship on the grounds of ‘functionality’ and
‘effectiveness’, it is thus equally absurd to reject a reunited federal Cyprus on the
grounds that it is not ‘functional’. Moreover, often ‘functionality’ is the code word
for the ideology of majoritarianism.” This chapter has argued that the Annan Plan
was constitutionally workable, fair and viable for the future. But it was nonetheless
rejected; therefore we have to move beyond the Annan Plan.

Although this chapter gave an overall positive constitutional assessment of the
Plan, its failure should lead to a post—Annan and post-accession constitutional
framework that draws on the foundational logic of the Annan Plan in a way that
both Greek Cypriots and Turkish Cypriots agree on the form of a common bizonal
bicommunal federation.

There is scope for improving the Annan plan. It can be made more viable and
more legitimate in the eyes of both communities, which means moving beyond the
strictly constitutional issues to address the security and military issues; international
law and political issues as regards the ‘guarantees’ and presence of foreign troops;
the transitional arrangements, such as reducing the timetables and ensuring
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implementation; the elements that contain incentives for cooperation and
encourage inter-communal action and political representation must be enhanced;
and the right of displaced persons to settle and the issue of Turkish settlers should
be addressed in a more acceptable way to Greek Cypriots. Finally, in order to
address the question of Tegitimacy’, the plan must reconsider the procedure of
constitution-making and approval of plan.

Interestingly, time has resolved some matters such as the question of ‘virgin
birth’ because there is no return to the pre-accession era. Other issues however are
becoming more difficult, such as derogation from the Acquis. Above all
developments on the ground, such as the property question, right of return and
other human rights issues remain unresolved.”? A solution that takes into account
this reality must be urgently sought. No matter what the legacy of the UN plan and
the meaning of the popular mandate that was given on the 24®™ April 2004, there
remains a bitterly contested political issue within intra-communal and inter-
communal Cypriot politics to be resolved in the political arena. Despite the
prevailing pessimism, there are prospects of a solution in the short-term provided
that lessons are learnt from the experience of the last failed attempt: the Annan
plan, albeit dead, remains an active force as a constitutional document that will
inevitably illuminate the future.
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