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Glossary

Term or acronym

Meaning or definition

ALDO Advanced Level Document Officer

BMVI Border Management and Visa Policy Instrument

CEPOL European Union Agency for Law Enforcement Training

CF Frontex’s Consultative Forum on Fundamental Rights
Matters

CIRAM Common Integrated Risk Analysis Model

CSDP Common Security and Defence Policy

CVAM Common Vulnerability Assessment Methodology

DCAF Geneva Centre for Security Sector Governance

DPO Data Protection Officer

EBCG European Border and Coast Guard

ECA European Court of Auditors

ECRIS-TCN European Criminal Records Information System — Third
Country National

ED Executive Director

EDPS European Data Protection Supervisor

EEAS European External Action Service

EES Entry/Exit System

EFCA European Fisheries Control Agency

EIBM European Integrated Border Management

EMSA European Maritime Safety Agency

EP European Parliament

EPPO European Public Prosecutor’s Office

ETIAS European Travel Information and Authorisation System

EUAA European Union Agency for Asylum

Eu-LISA European Union Agency for the Operational Management

of Large-Scale IT Systems in the Area of Freedom




Security and Justice

EURLO European Return Liaison Officer

Eurodac European Dactyloscopy database

EUROPOL European Union Agency for Law Enforcement
Cooperation

FADO False and Authentic Documents Online

FAR Frontex Application for Return

FRESO Frontex Return Escort and Support Officer

FRA Fundamental Rights Agency

FRM Fundamental Rights Monitor

FRO Fundamental Rights Officer

FSWG Frontex Scrutiny Working Group

IAC Internal Audit Capability

ICF study Study to support the evaluation of the EBCG Regulation
and review of the Standing Corps — Final report (2023)

ICMPD International Centre for Migration Policy Development

ILO International Labour Organisation

IPCR Integrated Political Crisis Response

IRMA Integrated Return Management Application

ISAA Integrated Situation Awareness and Analysis on the
Migration Refugee Situation

ISF Internal Security Fund

ISG Inter-Service Group

JO Joint Operation

JRO Joint Return Operation

JRS Joint Integration Services

KPI Key Performance Indicator

LIBE European Parliament’s Committee on Civil Liberties,

Justice and Home Affairs




MARCOM Allied Maritime Command

MB Management Board

MFF Multiannual Financial Framework

MS Member State

NATO North Atlantic Treaty Organisation

NGO Non-Governmental Organisation

OLAF European Anti-Fraud Office

RBI Rapid Border Intervention

RCC Rescue Coordination Centre

RECAMAS Return Case Management System

SAC Schengen Associated Countries

SAR Search and Rescue

SatCen EU Satellite Centre

SC Standing Corps

SCIFA Strategic Committee on Immigration, Frontiers and
Asylum

SCO Standing Corps Officer

SIR Serious Incident Report

SIS Schengen Information System

SOP Standard Operation Procedure

SPD Single Programming Document

SRA Strategic Risk Analysis

TEP Technical Equipment Pool

TFEU Treaty on the Functioning of the European Union

TO-EIBM Technical and Operational Strategy on European
Integrated Border Management

ToR Terms of Reference

VIS Visa Information System




WCO

World Customs Organisation




1. INTRODUCTION

Purpose and scope of the evaluation

In late June 2022, the European Commission launched the evaluation of Regulation (EU)
2019/1896 of the European Parliament and of the Council of 13 November 2019 on the
European Border and Coast Guard (EBCG Regulation)! to analyse its implementation
according to the specific criteria set out in the Commission’s Better Regulation
Guidelines, namely effectiveness, efficiency, coherence, relevance and EU added value.?
The evaluation also analyses the scope and content of the EBCG Regulation and the state
of implementation of the Regulation’s provisions. Beside the specific criteria listed
above, the evaluation is subdivided in the following main thematic areas: coherence,
governance and organisational structure, operations, return, situational awareness,
capability development, cooperation with EU institutions, agencies, international
organisations and third countries, fundamental rights, use of human and financial
resources, costs and benefits generated by the EBCG Regulation, and the Standing
Corps. The evaluation was in part informed by an external study”.

Article 121 of the EBCG Regulation requires the Commission to carry out an evaluation
of the Regulation by 5 December 2023 and every four years thereafter. The Commission
is also required to report to the European Parliament (EP), the Council and the
Management Board (MB) of the European Border and Coast Guard Agency (‘Frontex’ or
‘Agency’) on the findings of the evaluation. Article 121 sets the scope of the evaluation®.

The EBCG Regulation also calls on the Commission to carry out a review of the
Standing Corps (SC) created by the 2019 EBCG Regulation. The results of the review
should be presented to the EP and to the Council by 31 December 2023. Article 59 sets
the scope of the review”.

! Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on
the European Border and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU)
2016/1624 (OJ L 295, 14.11.2019, p. 1).

2 SWD(2021) 305.

3 ICF (2023). Evaluation of Regulation 2019/1896 on the EBCG, Final report.

Namely to assess, in particular: a) the results achieved by the Agency, having regard to its objectives,

mandate, resources and tasks, b) the impact, effectiveness and efficiency of the Agency’s performance

and its working practices in relation to its objectives, mandate and tasks, c¢) inter-agency cooperation at

EU level, including the implementation of European cooperation on coast guard functions, d) the

possible need to modify the mandate of the Agency, e) the financial implications of any such

modification, f) the functioning of the standing corps, g) the level of training, specialised expertise and
professionalism of the standing corps.

The review should assess: a) the overall number and composition of the standing corps, b) the size of

individual Member States’ contributions to the standing corps, ¢) the expertise and professionalism of

the standing corps and of the training it receives, and d) the necessity to maintain the reserve for rapid
reaction as part of the standing corps.



The findings of the review are also included in this staff working document, as the SC
forms an integral part of the EBCG.

The evaluation covers the implementation of the EBCG Regulation from its entry into
force in December 2019 to October 2023°. A wide range of stakeholders were consulted
as part of the evaluation both directly by the Commission’ and by the external contractor
(ICF Consulting Services Limited — (ICF)) that carried out the study, including Member
States, the EP, the European External Action Service (EEAS) and relevant EU agencies.
A detailed description of the stakeholder consultation is presented in Annex I and in
Annex V. In line with the Better Regulation Guidelines, an Inter-Service Group (ISG)
was set up within the Commission to accompany the evaluation process.

The evaluation analyses whether the EBCG Regulation was successful in applying the
effectiveness, efficiency, and coherence criteria. This part includes an analysis of the
legal coherence and policy framework governing Frontex and the EBCG. The findings on
effectiveness are divided into the key thematic areas.

Furthermore, the evaluation analyses the relevance and EU added value criteria, by
assessing to what extent the new mandate of the Agency, introduced in 2019, has
contributed to achieving the objectives of the EBCG as a whole, and to what extent it has
supported Member States in implementing effective border management in full respect of
fundamental rights and contributed to increase the efficiency of the Union’s return
policy. Additionally, this section evaluates whether the objectives of the EBCG could
have been achieved sufficiently by Member States acting alone.

Finally, the evaluation looks at the relevance of the EBCG Regulation in the context of
current and emerging needs and challenges at EU external borders. This includes
assessing the relevance of the EBCG Regulation in terms of its overall scope and
objectives, as well as the relevance of Frontex’s tasks prescribed in the Regulation.

The external study was conducted through a mixed methods approach® and was informed
by the triangulation of a variety of sources. A range of methodological tools and
techniques were used. For more details on the methodology please see Annex II.

The evaluation takes stock of the state of play in the implementation of the EBCG
Regulation and identifies any inconsistencies in the legislative framework or gaps in the
implementation, to feed into the future work of the Commission, Frontex, and Member
States.

The limitation of this evaluation and of the review of the SC is that the implementation of
the EBCG Regulation is still ongoing and will only be completed in 2027. Accordingly,
the implementation of a number of key elements of the Regulation (e.g. integrated

It is to note that the external study covers the evaluation period from December 2019 to January 2023.
7 As required by Article 121(3) of the EBCG Regulation.

Data used for the study included information gathered via surveys, interviews and field visits which
gives more usable and reliable information and a solid foundation to inform the study.



capability planning, the setting-up of the SC, European integrated border management
(EIBM)) is a work in progress. While this situation does not call into question the
validity of the findings presented in the document, it sets a clear limitation to the
conclusions that can be drawn with respect to the need to propose changes to the
legislation.

Finally, as the vast majority of the provisions of the EBCG Regulation regulate Frontex,
this evaluation primarily focuses on analysing the functioning of, and the results achieved
by, the Agency, including its objectives, mandate, resources, and tasks. At the same time,
the evaluation also considers the EBCG as a whole, in particular in the context of EIBM
and the cooperation between Member States and the Agency.

2.  WHAT WAS THE EXPECTED OUTCOME OF THE INTERVENTION?

2.1 Description of the intervention and its objectives

Established by Council Regulation (EC) 2007/2004°, the European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of
the European Union — as it was called at the time - took up its responsibilities on 1 May
2005. The Agency was established to improve the integrated management of the external
borders by facilitating and rendering more effective the application of existing and future
Community measures relating to the management of external borders. The Regulation
was amended in 2007 and in 2011. The 2016 EBCG Regulation'® repealed the 2007
Frontex Regulation. Two years after the entry into force of the 2016 Regulation, the
Commission proposed a new Regulation to reinforce the Agency, which came into force
on 4 December 2019 (current EBCG Regulation). It was adopted without conducting a
prior impact assessment, largely due to the political expectation to prepare and adopt the
proposal within a very short timeframe. The 2019 EBCG Regulation repealed the 2016
Regulation. Overall, the Agency progressively moved away from coordination and
adopted a more operational role, eventually incorporating the EU’s first uniformed
service with executive powers, the Standing Corps.

The EBCG is composed of the Agency and of the national authorities of the Member
States responsible for border management, including coast guards to the extent that they
carry out border control tasks, as well as national authorities responsible for return.
Member States have the primary responsibility for managing their sections of the
external border and are responsible for issuing return decisions, while the Agency should

®  Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the
European Union (OJ L 349, 25.11.2004, p. 1).

10 Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September 2016 on
the European Border and Coast Guard and amending Regulation (EU) 2016/399 of the European
Parliament and of the Council and repealing Regulation (EC) No 863/2007 of the European Parliament
and of the Council, Council Regulation (EC) No 2007/2004 and Council Decision 2005/267/EC (OJ
L 251, 16.9.2016, p. 1).



support the Member States in applying EU measures relating to the management of the
external borders and returns''.

The EBCG Regulation’s general objective was to address the need for a permanent and
reliable solution, by providing the Agency with the necessary capabilities to support
Member States in addressing migratory challenges and potential future threats at the
EU’s external borders and efficiently managing those borders, as well as to support
returns in an effective manner. The Regulation significantly expanded the Agency’s
mandate, including by:

* Setting up the EBCG SC, comprising 10 000 staff, which is to be fully
operational by 2027,

» Significantly increasing the Agency’s budget to acquire, maintain and operate
technical equipment (e.g. patrol cars, vessels);

* Laying down the basis for improved coordination processes and mechanisms
between the Agency and national authorities;

» Scaling up the Agency’s support in all phases of return procedures (pre-return, i.e.
identification and acquisition of travel documents, return operations, voluntary
returns, post-arrival and reintegration); and

+ Strengthening cooperation with third countries, including through the deployment
of the SC, exchange of information and facilitation in the field of returns;
The intervention logic below serves to depict the chain of expected effects associated
with the EBCG Regulation, by identifying needs and objectives of the EBCG as well as
input and actions to achieve the outputs, outcomes and impacts in line with the five
evaluation criteria (relevance, coherence, effectiveness, efficiency and EU added value).

" Article 7 of the EBCG Regulation.



Figure 1: Intervention logic of the EBCG Regulation'

12 ICF study (2023). Final report, p. 7.



2.2 Points of comparison

The 2016 EBCG Regulation was put in place in record time after the 2015 migration
crisis. Yet, more remained to be done to ensure the effective control of the EU’s external
borders and the effective return of third-country nationals with no right to stay in the EU,
as part of a comprehensive approach to migration. Therefore, it was imperative that the
EBCG could fully respond to the level of ambition and needs of the EU to effectively
protect the external borders and meet future challenges.

In its June 2018 conclusions'?, the European Council confirmed the need for a more
effective control of the EU’s external borders by further strengthening the supporting role
of Frontex, including its cooperation with third countries, through increased resources
and an enhanced mandate.

Moreover, the EP’s resolution of 30 May 2018 on the annual report on the functioning of
the Schengen area'* insisted on the need for a prompt introduction of the fully fledged
EIBM strategy, a technical and operational strategy by the Agency, and subsequently
also national strategies by the Member States.

Responding to these calls, the Commission’s 2018 proposal for a new EBCG Regulation
promoted substantial changes to the EBCG, in particular to provide the Agency with its
own operational arm: a EBCG SC of 10 000 operational staff with executive powers to
effectively support Member States on the ground.

Consequently, the functioning of the EBCG and, more importantly, the way strategic
priorities for the EIBM were set, needed to be adapted. The proposed EBCG Regulation
introduced a new political steering of European integrated border management by
establishing a multiannual policy cycle, bringing together European and national
integrated border management strategies.

Furthermore, the proposal also aimed to improve the capability to exchange information
and support Member States in the area of return to increase the efficiency of returns and
achieve a more effective and coherent European return policy. In September 2018, the
Commission adopted a legislative proposal for a targeted review of the Return Directive,
which aims at reducing the obstacles to return and making return procedures more
effective, while respecting the rights of the irregular migrants. In this context, the
proposed changes to the EBCG Regulation further expanded the scope of operational
assistance to be provided by the Agency to the Member States.

13 https://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-conclusions-

final/
4" Buropean Parliament resolution of 30 May 2018 on the annual report on the functioning of the
Schengen area (OJ C 76, 9.3.2020, p. 106).



https://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-conclusions-final/
https://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-conclusions-final/

Cooperation with third countries is another key element of EIBM. The 2018 proposal
aimed to reinforce the cooperation of the Agency with third countries, with the aim of
promoting EIBM and return standards, to exchange information and risk analysis, to
facilitate the implementation of returns with a view to increasing return efficiency, and to
support third countries in the area of border management and migration.

The above-mentioned elements all aimed to reinforce EIBM, so as to enable the EBCG to
act as a genuine border authority to ensure the protection of EU external borders, to
effectively manage migratory flows, as well as to contribute to guarantee a high level of
security within the Union - a key condition to preserve the Schengen area'”.

3. HOW HAS THE SITUATION EVOLVED OVER THE EVALUATION PERIOD?

Current state of play

The 2019 Regulation introduced major changes, including giving significant new tasks to
the Agency. To steer the implementation and the rapid operationalisation of the
Regulation, the Agency and the Commission developed an implementation roadmap to
better monitor progress. In November 2022, a new version of the roadmap was presented
to the MB of Frontex. It aims to track the progress of implementation in the coming
years.

Nevertheless, in December 2023, the implementation of the Regulation is still work in
progress.

While the setting up of the Standing Corps was always meant to be completed only in
2027, a number of external and internal factors have impacted also other parts of the
implementation of the Regulation during the evaluation period:

External factors: The Covid-19 pandemic in 2020-2021 led to restrictions on global
travel and resulted in delays in the recruitment of SC staff, as well as cancellations or
delays of Frontex activities in 2020 and 2021. At the same time, the closure of

international borders and travel restrictions as a result of the pandemic resulted in a
reduced pressure from irregular migration at the external borders, which eventually
resulted in a reduced need for Frontex support to Member States.

In 2020 and 2021, certain third countries engaged in attempts to instrumentalise
migration for political purposes, creating a new demand for increased deployments at the
EU’s Eastern land borders. The pressure on the Eastern borders grew with the full-scale
aggression of the Russian Federation towards Ukraine in 2022, which created an
unprecedented mass influx of people fleeing the war into the EU'S.

15 COM(2018) 631 final, p. 1.

16 Between 24 February 2022 and 3 September 2023, over 25.6 million entries were recorded from
Ukraine and Moldova into the EU, including nearly 22.2 million entries by Ukrainian nationals. The
number of exits by Ukrainian nationals (including exits to Moldova) was nearly 19.4 million. As of
5 September, the estimate number of active registrations for temporary protection in Member States is

10



In 2022 and 2023, an increase of irregular border crossings towards the EU increased
again via the Western Balkan states as well as throughout the Mediterranean region!’.

Further, the implementation of the Regulation is taking place in an evolving policy and
legal environment, with the ongoing reform of the Schengen Borders Code'®, changes to
(or developments of) new border information technology systems such as the Schengen
Information System (SIS), the European Travel Information and Authorisation System
(ETIAS)", the Entry/Exit System (EES), and interoperability between the different EU
systems?!. Frontex has an important role to play in the implementation and/or use of
these systems.

Finally, media scrutiny and criticism from civil society intensified during the evaluation
period which made the Agency take a more open and transparent approach in its
communication towards the public.

Internal factors: The evaluation period was also marked by significant turmoil for the
Agency itself, with an investigation by the European Anti-Fraud Office (OLAF) that lead
to the resignation of the Agency’s former Executive Director (ED) in 2022. The Agency

was under interim management until the appointment of the new ED, who took office on
1 March 2023. During the interim period, the MB met every month to advise, facilitate
and monitor the work of the Agency’s senior management.

4 005 711, according to the data uploaded on the Temporary Protection Platform and channeled via the

Blueprint Network. (Please, note that the figures on entries and exits refer to the number of cross-
border movements and not single individuals. One person could enter and exit the EU several times.

The number of active Temporary Protection registrations is a good proxy indicator of the influx of
people fleeing the war in Ukraine into the EU so far).

17" In 2022, there were 331 433 illegal border crossings registered, and in 2023 the number is 175 623 as
of July 2023.

18 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union
Code on the rules governing the movement of persons across borders (Schengen Borders Code) (OJ
L 77,23.3.2016, p. 1).

19 Regulation (EU) 2018/1240 of the European Parliament and of the Council of 12 September 2018
establishing a European Travel Information and Authorisation System (ETIAS) and amending
Regulations (EU) No 1077/2011, (EU) No 515/2014, (EU) 2016/399, (EU) 2016/1624 and (EU)
2017/2226 (OJ L 236, 19.9.2018, p. 1).

20 Regulation (EU) 2017/2226 of the European Parliament and of the Council of 20 November 2017
establishing an Entry/Exit System (EES) to register entry and exit data and refusal of entry data of
third-country nationals crossing the external borders of the Member States and determining the
conditions for access to the EES for law enforcement purposes, and amending the Convention
implementing the Schengen Agreement and Regulations (EC) No 767/2008 and (EU) No 1077/2011
(OJL 327,9.12.2017, p. 20).

2l Regulation (EU) 2019/817 of the European Parliament and of the Council of 20 May 2019 on
establishing a framework for interoperability between EU information systems in the field of borders
and visa and amending Regulations (EC) No 767/2008, (EU) 2016/399, (EU) 2017/2226, EU
2018/1240, (EU) 2018/1726 and EU 2018/1861 of the European Parliament and of the Council and
Council Decisions 2004/512/EC and 2008/633/JHA (OJ L 135, 22.5.2019, p 27) and Regulation (EU)
2019/818 of the European Parliament and of the Council of 20 May 2019 on establishing a framework
for interoperability between EU information systems in the field of police and judicial cooperation,
asylum and migration and amending Regulations (EU) 2018/1726, (EU) 2018/1862 and (EU)
2019/816 (OJ L 135, 22.5.2009, p. 85).

11



Currently, the state of play of the implementation of key areas of the EBCG Regulation is
the following:

Governance and organisational structure the Agency

In 2022, the Agency adopted a revised, expanded organisational structure (nine
Divisions) to take account of its enhanced mandate®?. In November 2023, after intensive
discussions, the new organisational structure was approved by the Management Board to
better reflect the core mandate and needs of the Agency, especially in the management of
the SC.

In line with the EBCG Regulation, in 2021, the management structure of the Agency was
expanded from one to three Deputy Executive Directors, with specific thematic
portfolios. The new ED of Frontex was appointed by the MB on 20 December 2022 and
took office on 1 March 2023.

Operations

As part of its main mandate under the Regulation, during the evaluation period, Frontex
carried out joint operations and rapid border interventions, providing continuous
technical and operational assistance to Member States*. Overall, 15 joint operations took
place in 2020, 19 in 2021 and 20 in 2022, with the majority being maritime joint
operations®*. In 2023, the Agency has launched 24 joint operations. Based on the results
of the stakeholder consultation conducted by ICF, the evaluation found that the Agency’s
extensive support enabled Member States and partner third countries (under status
agreements) to draw on additional human resources and technical equipment when
needed. Frontex has also a role in the development of European standards related to
technical and operational aspects of border management and return, for example
especially in terms of border surveillance. A concrete example of promoting the
harmonisation is development of handbooks?’.

Return

Frontex is tasked by the EBCG Regulation with assisting Member States in
implementing return of third-country nationals with no legal right to stay in the EU.
Frontex offers support to Member States in all phases of the return process and
coordinates return operations at a technical and operational level, including voluntary
returns. The Agency has further developed its capacity to organise Frontex-led return
operations to further relieve the Member States from some of the organisational burden.

22 Management Board Decision 46/2022 of 13 August 2022 amending Management Board Decision

43/2020 on the Agency’s amended organisational structure.

2 Articles 37-38 of the EBCG Regulation.

24 Frontex (2020-2022). ‘Consolidated Annual Activity Reports’.

% For example, VEGA-Handbooks provide guidelines on how to deal with children as a vulnerable
group at border crossing points.

12



The EBCG Regulation reinforced cooperation with third countries through exchange of
information and facilitation of returns.

In 2022, for the first time, the Agency carried out two end-to-end return operations to
Albania and Nigeria entirely organised by Frontex, using charter flights. A third
operation was organised in March 2023 to Bangladesh. In 2022, Frontex recorded a 36%
increase in the total number of people returned, compared to 2021, including a steadily
increasing share of voluntary returns.

IT tools have been developed to enhance cooperation and coordination between national
return-enforcing authorities, such as the Integrated Return Management Application
(IRMA) for return-related operational data collection and Frontex Application for Return
(FAR) a tool that allows the Agency and Member States to organise and coordinate
forced return operations (scheduled and chartered), as well as a platform where Member
States can request technical assistance for voluntary returns/departures. To build
capacity in Member States for an end-to-end digitalisation of the return process, the
Agency developed RECAMAS, a reference model for an IT return case management
system to be used by Member States to align their national IT systems.

European Integrated Border Management

The multiannual strategic policy cycle for EIBM?® was finalised with the adoption of the
Commission’s Communication of 14 March 2023%’. On that basis, Frontex, in close
cooperation with the Member States and Commission, prepared the new Technical and
Operational Strategy for EIBM (TO-EIBM) that was adopted by the MB on 20
September 202328,

In parallel, Member States are working on aligning their national strategies for EIBM, to
implement the multiannual strategic policy. Member States have until the end of the first
quarter of 2024 to align their national EIBM strategies with the European framework.
The national strategies and the actual implementation will be evaluated by the Schengen
evaluation and monitoring mechanism. The Commission is required to evaluate the
implementation of the EIBM multiannual strategic policy four years after its adoption.

Capability development

The Agency expanded its capability development activities, with respect to human and
technical resources, over the course of 2020-2023. Most targets for training activities
were met across 2020-2023.

26 Article 8 of the EBCG Regulation.

27 European Commission (2023). ‘Communication from the Commission to the European Parliament and
the Council establishing the multiannual strategic policy for European integrated border management’.
COM(2023) 146 final.

Management Board Decision 30/2023 of 20 September 2023 adopting the Technical and Operational
Strategy for European Integrated Border Management 2023-2027.

28
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The Technical Equipment Pool (TEP)® grew from 1 245 items in 2020 to 3 623 items in
July 2023. Frontex also deployed major, light, and portable equipment to existing joint
operations, including in response to the full-scale invasion of Ukraine by the Russian
Federation.

On research and innovation, technical standards for maritime, aerial, land border
surveillance, and document inspection equipment were adopted>’.

In the context of integrated planning’!, by October 2023, all but one of the Member
States and Schengen Associated Countries submitted their national capability
development plans to Frontex*2. The multiannual plan for profiles of the SC was adopted
in 2023 by the MB*. The multiannual acquisition strategy and its implementation plan
were adopted in September 202334,

Based on these elements, Frontex is yet to develop the capability roadmap that is to
provide a sound foundation for the Agency to guide the development of the EBCG’s
capabilities.

Situational awareness

The Agency conducted its regular situational awareness activities®, including providing
regular risk analysis products, carrying out vulnerability assessments, and facilitating
information exchange in the framework of EUROSUR. In April 2021, the European
Commission adopted an Implementing Regulation on the situational pictures of
EUROSUR?.

The Agency has been working closely with the Member State authorities and with third
countries in relation to risk analysis. It also contributed to EU mechanisms such as the
Migration Preparedness and Crisis Blueprint and the Integrated Political Crisis Response.

In line with the EBCG Regulation, Frontex developed two Strategic Risk Analyses
(SRA) in 2020 and 2022. The 2022 SRA* provided the basis for the Commission
Communication on the multiannual strategic policy for EIBM. Frontex and the European

2 Article 64 of the EBCG Regulation.

30" Management Board Decision 51/2021 of 21 September 2021 adopting technical standards for the
equipment to be deployed in Frontex activities, and Management Board Decision 36/2022 of 28 June
2022 adopting the methodology for development of technical standards for the equipment to be
deployed in Frontex activities.

31 Article 9 of the EBCG Regulation.

32 Following Management Board Decision 2/2021 of 15 January 2021 adopting the methodology and the
procedure for establishing the national capability development plans.

33 Management Board Decision 11/2023 of 22 March 2023 adopting the European Border and Coast
Guard Standing Corps annual planning for 2024 and indicative multiannual planning of profiles.

3% Management Board Decision 28/2023 of 15 September 2023 adopting the Multiannual Strategy for the
Acquisition and Management of the Agency’s Equipment.

35 Articles 24 to 29 of the EBCG Regulation.

3¢ Commission Implementing Regulation (EU) 2021/581 of 9 April 2021 on the situational pictures of
the European Border Surveillance System (EUROSUR) (C/2021/2361, OJ L 124, 12.4.2021, p. 3).

37 Frontex (2022). ‘Strategic Risk Analysis 2022-2032".
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Commission also worked towards greater coherence between the Agency-led
vulnerability assessments and the Commission-led Schengen evaluation mechanism?*.

Cooperation

Frontex can cooperate with third countries on the basis of status agreements and/or
working arrangements®. To facilitate enhanced cooperation with third countries, and to
enable the deployment of SC officers to third countries’ borders that are not shared with a
Member State, the model status agreement was revised and adopted by the Commission
in December 2021%. The EU has since signed new status agreements with North
Macedonia (2022)*!, Moldova (2022)*, Montenegro (2023)*, and Albania (2023)*.

The Commission also adopted a model for Frontex working arrangements in December
2021%. However, the Commission is in consultation with the European Data Protection
Supervisor (EDPS) on revising the data protection modalities of the model working
arrangement, which will allow Frontex to conclude new working arrangements with third
countries. Until this consultation is finalised, Frontex continues to cooperate with third
countries under existing working arrangements (aligned with the 2016 EBCG
Regulation).

Furthermore, Frontex can cooperate with other EU institutions, bodies, offices and
agencies and international organisations based on working arrangements*.

Fundamental rights

Fundamental rights are an integral part of EIBM¥. Virtually all activities by Member
States and Frontex in the context of border management (including risk analysis,
trainings, border checks, border surveillance, and return) have the potential to have an

38 Article 33 of the EBCG Regulation.

39 Article 73 of the EBCG Regulation.

40 European Commission (2021). ‘Communication from the Commission to the European Parliament and
the Council on the model status agreement as referred to in Regulation (EU) 2019/1896 of the
European Parliament and of the Council of 13 November 2019 on the European Border and Coast
Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624°. COM(2021) 829 final.
Agreement between the European Union and the Republic of North Macedonia on operational
activities carried out by the European Border and Coast Guard Agency in the Republic of North
Macedonia (OJ L 61, 27.2.2023, p. 3).

Agreement between the European Union and the Republic of Moldova on operational activities carried
out by the European Border and Coast Guard Agency in the Republic of Moldova (OJ L 91, 18.3.2022,
p-4)

Agreement between the European Union and Montenegro on operational activities carried out by the
European Border and Coast Guard Agency in Montenegro (OJ L 140, 30.5.2023, p. 4)

Agreement between the European Union and the Republic of Albania on operational activities carried
out by the European Border and Coast Guard Agency in the Republic of Albania. Available at: GEN
(europa.eu)

European Commission (2021). ‘Communication from the Commission to the European Parliament and
the Council: Model working arrangement as referred to in Regulation (EU) 2019/1896 of the European
Parliament and of the Council of 13 November 2019 on the European Border and Coast Guard and
repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624°. COM(2021) 830 final.

46 Article 68 of the EBCG Regulation.

47 Article 3(2) of the EBCG Regulation.

41

42

43

44

45
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impact on fundamental rights, including on absolute rights such as the right to life, the
prohibition of torture and other forms of ill-treatment, and the principle of non-
refoulement. The fundamental rights safeguards included in the EBCG Regulation and,
more generally, in applicable EU law relating to border management aim to ensure that
all activities are performed with respect to fundamental rights, in conformity with the EU
Charter on Fundamental Rights. Furthermore, Frontex is also tasked with promoting the
application of the Union acquis in the area of border management, including the respect
for fundamental rights*.

The EBCG Regulation strengthened fundamental rights safeguards in the EBCG. In
particular, the tasks of the FRO were extended, and FRMs were introduced to provide a
continuous assessments of the Agency’s fundamental rights compliance in operational
activities. To implement the legislative framework, in 2021 the Agency updated the
Fundamental Rights Strategy*’ and adopted the Action Plan for its implementation®. To
enhance the position of the FRO, MB Decision 6/2021°' was adopted on the
independence of the FRO, as well as MB Decision 43/202252, which lays down the
procedures and timelines for the ED and MB to act on the recommendations of the FRO
and CF.

The EBCG Regulation provides for the recruitment of at least 40 FRMs by December
2020. After initial delays, the Agency completed the recruitment of in total 46 FRMs in
2022. To guarantee effective monitoring, the ED adopted the Standard Operating
Procedure (SOP) for FRMs> in 2023. The SOP aims to clarify the scope of monitoring
and reinforces the FRMs’ right to access all areas of operational activity of the Agency,
including land and sea patrolling, as well as to participate in debriefing interviews with
migrants. The Agency also increased the monitoring of forced-return operations through
the pool of forced-return monitors, which includes a number of the FRMs.

The Agency has also adopted implementing rules and procedures to enhance the
functioning of its reporting mechanisms (Serious Incident Report (SIR) mechanism>*,
complaints mechanism®>, and supervisory mechanism on the use of force>®).

4 Article 10(1)(af) of the EBCG Regulation.

4 Frontex (2021). ‘Fundamental Rights Strategy’.

50 Management Board Decision 61/2021 of 9 November 2021 adopting the Fundamental Rights Action
Plan for the implementation of the Fundamental Rights Strategy.

Management Board Decision 6/2021 of 20 January 2021 adopting special rules to guarantee the
independence of the Fundamental Rights Officer and his or her staff.

Management Board Decision 43/2022 of 20 July 2022 adopting the rules for the Executive Director
and the Management Board to inform the Consultative Forum of the follow-up to its recommendations
and to ensure that action is taken with regard to recommendations of the Fundamental Rights Officer.
Frontex (2023). ‘Standard Operating Procedure (SOP) on roles and responsibilities of Fundamental
Rights Monitors (FRMs) in Frontex operational activities’. Internal document.

Frontex (2021). Executive Director Decision on standard operating procedure (SOP) — serious incident
reporting.

Management Board Decision 19/2022 of 16 March 2022 adopting rules on the complaints mechanism.
Management Board Decision 7/2021 of 20 January 2021 establishing a supervisory mechanism to
monitor the application of the provisions on the use of force by statutory staff of the European Border

51

52

53
54

55
56

16



Finally, the Agency has worked to increase the transparency of the procedure to trigger
Article 46 of the EBCG Regulation, which concerns the decision to withdraw financing,
or not to launch, suspend or terminate the Agency’s activities in a host country. To this
end, the Agency has adopted the Standard Operating Procedures (SOP)* to clarify roles
and responsibilities within the Agency to support the decision-making process of the ED
in such cases.

Data protection

On data protection, to implement the requirements of the EBCG Regulation and of
Regulation 2018/1725 (EU DPR), the MB adopted MB Decision 68/2021%, and MB
Decision 69/2021%, However, these were under revision to respond to the critical
opinions issued by the EDPS. Following the approval by the MB of the revised decisions,
the Agency will need to implement them fully across all its operations and activities.

Standing Corps

One of the most important innovations introduced by the 2019 EBCG Regulation was the
establishment of the EBCG SC®. The SC was established to improve the integrated
management of the EU’s external borders. It incorporates four categories of staff®!.

During the evaluation period, the Agency was operationalising the SC in line with the
ambitious timeframe set by the co-legislators, despite an initial delay caused in part by
the Covid-19 pandemic and its impact on recruitments and training. Nevertheless,
Frontex has progressed with the establishment of the SC and has by now almost caught
up with the delay incurred.

Thus, Category 1 staff increased from 495 in 2021 to 970 as of beginning of September
2023, and Category 2 from 347 in 2021 to 450 as of beginning of September 202363,
Most of the Categories 2 and 3 of the SC are, respectively, seconded or nominated by

and Coast Guard Standing Corps, 2021; Management Board Decision 61/2022 of 23 November 2022
amending Management Board Decision 7/2021 establishing a supervisory mechanism to monitor the
application of the provisions on the use of force by statutory staff of the European Border and Coast
Guard Standing Corps.

Decision of the Executive Director, Standard Operating Procedure — mechanism to withdraw the
financing of, or suspend or terminate, or not launch Frontex activities.

Decision of the Executive Director — Standard Operating Procedure — mechanism to withdraw the
financing of, or suspend or terminate, or not to launch Frontex activities.

Management Board Decision 68/2021 of 21 December 2021 adopting the rules on processing personal
data by the Agency.

Management Board Decision 69/2021 of 21 December 2021 adopting the rules on processing
operational personal data by the Agency.

80 Articles 54 to 58 of the EBCG Regulation.

61 Category 1: statutory staff of Frontex deployed as members of the teams, Category 2: staff seconded
from Member States to the Agency for long-term deployment, Category 3: staff from Member States
who are ready to be provided to the Agency for short-term deployment, Category 4: the reserve for
rapid reaction consisting of staff from Member States.

The required capacity of the SC per year and category is set in Annex I of the EBCG Regulation. It has
to reach its full capacity by 2027.

Data from Frontex report on capabilities to the Management Board, 5.9.2023.

57
57
58

59

62
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national authorities with law enforcement and border management tasks or with
immigration and return duties.

4. EVALUATION FINDINGS (ANALYTICAL PART)

4.1. To what extent was the intervention successful and why?

Due to the vast amount of data collected and analysed, the different criteria are
elaborated separately below.

4.1.1. Coherence

The coherence assessment focuses on the internal and external coherence of the EBCG
Regulation. It also considers the Regulation’s coherence with the relevant policy
framework®.

Internal coherence

Key evaluation findings

Overall, the provisions of the EBCG Regulation are coherent with one another.
However, the following weaknesses affect the Regulation’s internal coherence and could
be improved:

o The lack of a clear definition of the objectives of the Regulation;

o [n the context of shared responsibility, uncertainties as regards the allocation of
responsibility between Frontex and national authorities during joint operations,

e the vagueness of certain provisions on the use of force and personal data
protection, and

e the lack of clarity and uniform application of definitions on various return related
concepts and activities, such as voluntary return and voluntary departure.

The objectives of the Regulation are broadly defined in recital 120 and Article 1.
However, the Regulation does not create a clear link between its objectives and the
activities of the Agency, nor does it clearly define the objectives of the SC-¢,

Article 4 of the EBCG Regulation defines the EBCG as a body comprising both the
relevant Member States’ authorities responsible for border management, including coast
guards to the extent they carry out border control tasks, national authorities responsible
for return and Frontex. However, the regulatory provisions focus primarily on Frontex.
Frontex is to implement EIBM as a shared responsibility with national authorities®, in
practice shared responsibility makes it difficult to establish accountability in situations

4 The detailed findings are presented in section 4 (evaluation questions (EQ) 24-28) of Annex Illa.
65 Articles 5 and 54 of the EBCG Regulation.

% ICF study (2023), p. 15.

7 Article 7 of the EBCG Regulation.
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where both Frontex and national authorities are involved in an operation®, including in
third countries. In addition, during joint operations, various local authorities may be
present in areas where Frontex operations take place, being subject to different
jurisdictions and obligations. Frontex’s operational staff is under the tactical command
and control of the host State, yet both Frontex and national operational staff are also
responsible under EU law and international law, including on fundamental rights®.

The regulation of the use of force is not sufficiently clear in Article 82 and Annex V of
the EBCG Regulation. In defining ‘force’, the provisions do not clarify the meaning of
‘the use of any instruments’ when resorting to force™. Annex V provides general
principles governing the ‘use of force and weapons and general practical rules on the ‘use
of force, weapons, ammunition and equipment’ during operations and related activities.
However, it is not clear whether the principles of using force, control, and authorisation
are applicable to all means of force. The use of force and the circumstances in which it is
allowed also depend on the national law of the host Member State and are further defined
in the relevant operational plans”.

On personal data protection, while the Agency is bound by Regulation (EU) 2018/1725
(EU DPR)™, Articles 86 to 91 of the EBCG Regulation set specific rules applicable to the
EBCQG. The analysis found that the EBCG Regulation is not always sufficiently detailed,
including on the allocation of responsibilities between the Agency and Member States.
Moreover, it leaves a wide margin of interpretation of some provisions (e.g. risk analysis,
EUROSUR). Furthermore, while Frontex deems some of these constraints on processing
the operational personal data in the EBCG Regulation too restrictive, the limitations have
a clear purpose to ensure that data is processed only within the Agency’s legal mandate™.
In 2021, the Agency adopted implementing rules’™ on the data protection provision of the
EBCG Regulation. However, the EDPS issued opinions on both sets of rules, which was
the reason for the Agency to revise them. On the basis of the drafts provided by the
Frontex DPO, the Management Board adopted the two decisions in early 2024. With the

8 Gkliati, M. (2022). ‘The next phase of the European Border and Coast Guard: responsibility for returns

and push-backs in Hungary and Greece’. European Papers; Fink, M. (2020). ‘Frontex: Human rights
responsibility and access to justice’. Karamanidou, L. and Kasparek, B. (2020). ‘Fundamental rights,
accountability and transparency in European Governance of Migration: the case of the European
Border and Coast Guard Agency’. Working Papers.

8 ICF study (2023), p. 15.

0 Annex V to the EBCG Regulation: ‘For the purposes of this Regulation, ‘use of force’ refers to
recourse by statutory staff deployed as members of the teams to physical means for the purposes of
performing their functions or ensuring self-defence, which includes the use of hands and body and the
use of any instruments, weapons, including firearms, or equipment [...] .

"1 The detailed findings are presented in section 4 (EQ 27) of Annex Illa.

2 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions,
bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC)
No 45/2001 and Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39).

73 The detailed findings are presented in section 4 (EQ 27) of Annex Illa.

74 Management Board Decision 68/2021 of 21 December 2021 adopting the rules on the processing of
personal data by Frontex and Management Board Decision 69/2021 of 21 December 2021 adopting the
rules on processing operational personal data by the Agency.
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recent adoption of the two revised MB decisions™, as well as their subsequent
implementation by the Agency, any further assessment of the need to modify the data
protection provisions of the EBCG Regulation would be premature.

On the definition of return-related activities, while the definition of return in the
EBCG Regulation is broad and refers to the entire return process, a clearer definition of
relevant ‘return’-related concepts (e.g. ‘voluntary return’ and ‘voluntary departure’)
would help facilitate implementation and operational application of the mandate on
return.

According to Article 10(ac) of the Regulation, Frontex is to provide the necessary
assistance for the deployment of a common information-sharing environment, including
interoperability of systems, as appropriate. However, in the course of developing
prototypes of IT tools to assist Member States in border management activities, it has
been noted that the legal framework does not enable the Agency to maintain such
information-sharing environments once they have been developed.

External coherence

Key evaluation findings

The EBCG Regulation is coherent with other EU-level legislative instruments.”
However, the analysis revealed that:

e pre-existing legal instruments (such as Regulation 656/20147") do not entirely
reflect Frontex’s extended mandate on search and rescue (SAR), and clearer
definitions on various return related concepts and activities, such as voluntary
return and voluntary departure, beyond the definition of return in Article 3(3) of
the Return Directive would facilitate the operational application of the mandate
in the area of return.

e certain provisions of the EU Staff Regulations™ are not suited to the statutory
staff (Category 1) of the SC that carries out an operational, uniformed service
with executive powers.

Regulation 656/2014, as it was adopted before the EBCG Regulation, does not capture
Frontex’s expanded mandate in SAR under the current EBCG Regulation. Article 10(1)
requires Frontex to provide technical and operational assistance to Member States and
third countries [...], in support of SAR operations for persons in distress at sea, which
may arise during border surveillance operations at sea. However, Frontex cannot conduct

5 ICF study (2023), pp. 24 to 28.

76 For further detail, please see also section 4.1.2.6.

77 Regulation (EU) No 656/2014 of the European Parliament and of the Council of 15 May 2014
establishing rules for the surveillance of the external sea borders in the context of operational
cooperation coordinated by the European Agency for the Management of Operational Cooperation at
the External Borders of the Member States of the European Union (OJ L 189, 27.6.2014, p. 93).

8 Regulation No 31 (EEC), 11 (EAEC), laying down the Staff Regulations of Officials and the
Conditions of Employment of Other Servants of the European Economic Community and the
European Atomic Energy Community (OJ 45, 14.6.1962, p. 1385).
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SAR operations independently or without the coordination of a national Rescue
Coordination Centre (RCC). This gap has an impact on the ability to delineate
accountability between Frontex and Member States (see also ‘internal coherence’), in
particular in any case where the national RCC may decide not to initiate SAR.

While there is no incoherence between the EBCG Regulation and the Return Directive,
the term ‘assisted voluntary return’ was introduced in the EBCG Regulation without
being defined”. The implementation of Frontex’s mandate on return could be facilitated
by some additional clarity in this respect.

The Schengen Borders Code® and the reformed Schengen Evaluation Regulation®
were found to be coherent with the EBCG Regulation.

The EBCG Regulation and the internal framework set by MB Decision 25/2016 are in
line with Regulation (EC) 1049/2001 on public access to documents®’ although the
European Ombudsman reported that in several cases the Agency did not follow up on
some of the requirements, somewhat limiting transparency and access to documents®.

Three large-scale IT systems are in place to manage external borders, the SIS, Eurodac,
and the VIS, while three other systems are under development — the EES, ETIAS, and the
European Criminal Records Information System (ECRIS-TCN). Furthermore,
EUROSUR provides a framework for information exchange and cooperation between
Member States and Frontex to improve situational awareness and increase reaction
capability at the external borders®*. While there is no inconsistency within the legislative
framework, during the consultations, it was highlighted that access to the information
systems is usually provided in the national language of the Member States, adding a
practical obstacle for the SC members (including those from other Member States) to
access the systems in the host Member State. Frontex is developing its own access to
SIS, and, in the case of ETIAS, the Agency will have its own case management system.

According to Articles 2(15) and 54 of the EBCG Regulation, the Agency’s statutory
staff, including Category 1 SC staff, is subject to the EU Staff Regulations. SC staff
seconded by Member States (Categories 2 and 3) are typically subject to a specific legal

7 The need to have a clear definition of voluntary return as also highlighted by FRA in its contribution to

the Commissions evaluation of the EBCG Regulation, p. 19.

80 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union
Code on the rules governing the movement of persons across borders (OJ L 77, 23.3.2016, p. 1).

81 Council Regulation (EU) 2022/922 of 9 June 2022 on the establishment and operation of an evaluation
and monitoring mechanism to verify the application of the Schengen acquis, and repealing Regulation
(EU) No 1053/2013 (OJ L 160, 15.6.2022, p. 1).

82 Regulation (EC) 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding
public access to European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p.
43).

8 European Ombudsman (2021). ‘Decision in O1/4/2021/MHZ on how the European Border and Coast
Guard Agency (Frontex) complies with its fundamental rights obligations and ensures accountability
in relation to its enhanced responsibilities’.

8  Article 10(1)(ab) of the EBCG Regulation states that Frontex establishes, develops and operates
information systems that enable swift and reliable exchanges of information on emerging risks in the
management of the external borders, illegal immigration and return.
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regime created for law enforcement authorities. For Category 1 staff, however, some
aspects of working conditions, such as working time, shift work and stand-by patterns,
and related allowance entitlements, ranks and reclassification, specific deployment rules,
disciplinary measures, (early) retirement, are governed by the Staff Regulations and the
Conditions of Employment of Other Servants, or their implementing rules, which are not
adjusted to or do not necessarily take sufficiently into account the specific nature of
duties and operational activities performed by the SC.

While the application of the EU Staff Regulations to Category 1 SC staff is indeed not
entirely adequate for staff carrying our border guards tasks, the evaluation finds that the
majority of those challenges, with the most relevant exception of the possibility of early
retirement, e.g. allowing shift work or stand-by, issues related to sick leave, specific
deployment rules, could be resolved with the adoption of new or amendment of existing
implementing rules by the Commission and/or by the MB, in line with Article 110 of the
Staff Regulations.

In addition, while Category 1 staff should be able to carry out the same tasks as national
border guards, including the use of firearms, this aspect of the Regulation does not
appear to be properly implemented in some Member States that have not aligned the
rights of Category 1 staff to those of their national border guards. However, this issue
does not derive from EU legislation but from the incomplete implementation of the
Regulation by those Member States.

Finally, The EBCG Regulation is coherent® with the Common Approach to
Decentralised Agencies®.

4.1.2. Effectiveness

4.1.2.1 Governance and organisational structure of Frontex

Key evaluation findings

Frontex’s governance as defined in the legislation is effective, the roles of the MB and of
the ED are clearly differentiated. However, return is not yet fully integrated into the
current MB structure, with limited representation of return authorities.

Oversight by the Commission and EP are adequate, but the Parliament could make use
of Article 112 and engage national parliaments.

Internal oversight structures have sufficient independence (Fundamental Rights Office,
Data Protection Office, Internal Audit Capability (IAC)) but still need time to build their
capacity and powers to exercise their roles in full.

8 The only notable divergence is that the Common Approach provides that the management boards of

decentralised agencies should include ‘where appropriate’, a member designated by the EP, which is
not provided in Article 101 of the EBCG Regulation. However, a representative of the EP is invited to
every MB meeting (Article 104 of the EBCG Regulation).

8  Council of the EU (2012). ‘Joint Statement of the European Parliament, the Council of the EU and the
European Commission on Decentralised Agencies and Common Approach on Decentralised Agencies.
The Joint Statement and the Common Approach on Decentralised Agencies has legally non-binding
character’. Available at: https://data.consilium.europa.eu/doc/document/ST 11450 2012 INIT/EN/pdf.
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Frontex’s organisational structure has expanded to incorporate the Agency’s new
responsibilities, but does not adequately cover its new mandate and the management of
the SC. The Agency is in the process of developing a new structure.

Governance

The governance structure established by the EBCG Regulation, which focuses on
Frontex, supports the performance of the Agency’s tasks. The Management Board is the
main governing body of Frontex and is responsible for the Agency’s strategic decisions®’.
It comprises representatives of the heads of the border authorities of the 26 EU Member
States signatories to the Schengen acquis®® and two representatives from the European
Commission. The role of the MB is appropriately defined. However, the expanding
mandate of Frontex has led to an expanding workload for the MB. Hence there is a need
to make strategic decision-making and oversight more efficient. According to a small
minority of Member States, the workload often leads to discussions of very technical
issues that are not a priority for all® and leave limited time for high-level strategic
discussions (including on key documents, like the Single Programming Document
(SPD))*. It is to note that after the resignation of the Agency’s former ED in 2022, the
MB stepped up and extensively supported the work of the interim senior management
until the new ED took office in March 2023.

One concern that was identified in relation to the composition of the MB is that the
members of the MB appointed by most Member States do not represent national
authorities responsible for return. This impacts the effectiveness of the MB’s strategic-
level governance on return policies.

The European Commission oversees the work of EU decentralised agencies and is
represented in the MB. The EBCG Regulation confers several wide-ranging powers on
the Commission, which allow for political oversight of key Frontex activities (including
externally). Overall, the stakeholders interviewed considered that the Commission’s
powers were well defined’!. At the same time, these powers are, to a great extent,

87 Functions of the MB are outlined in Article 100 of the EBCG Regulation: the MB establishes the

organisational structure of Frontex, adopts the budget and multiannual/annual work programmes,

appoints the Executive Director and Deputy Executive Directors, and ensures adequate follow-up to

findings and recommendations deriving from evaluations and audits.

Frontex (n.d). Representatives from IE are also invited to participate in MB meetings, in line with

Article 104(4) of the EBCG Regulation. SACs (CH, IS, LI, NO) also participate in the Agency’s MB

meetings, in line with Article 101(3) of the EBCG Regulation. Each sends one representative to the

MB but retains limited voting rights.

8 ICF interviews with MS/SAC authorities (6/27).

% ICF interviews with MB and Frontex.

%' ICF interviews with MB (5/5, with one MS questioning whether the Commission needs two MB
representatives) and Frontex.

88
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exercised via a high number of formalised procedures, in particular opinions, decisions
and approvals®?, that create significant workload for the European Commission.

The European Parliament provides political scrutiny and budgetary oversight of the
Agency. The EBCG Regulation foresees that an expert of the EP may be invited to MB
meetings (Article 104(7)), but in practice a permanent observer from the EP’s LIBE
Committee Secretariat is participating in MB meetings, with reporting function.

The political scrutiny and budgetary oversight of the EP appears largely effective
according to stakeholders, with the EP having enhanced its oversight following intense
media pressure on Frontex. In January 2021, it created a Frontex Scrutiny Working
Group (FSWG) to monitor the Agency’s compliance with fundamental rights®. A report
of the FSWG on its investigation was presented in July 2021°%. The report noted that
parliamentary oversight could be strengthened in relation to the role of national
parliaments holding their own national governments accountable®®. This has highlighted
the need to use Article 112 of the EBCG Regulation, which allows cooperation
between the EP and national parliaments to exercise scrutiny more effectively, in light of
the shared responsibility of Frontex and national authorities for border management and
return. Some external stakeholders believe that a permanent EP representative on the MB
would enhance oversight®®. However, most interviewees from the EP did not favour this
option, given the need for the Parliament to retain independence”®’.

Overall, stakeholders considered the powers of the Executive Director to be well
defined”®. in Article 106 of the EBCG Regulation. The decision to expand the
management structure of the Agency to include three Deputy Executive Directors with
well-defined portfolios added efficiency in light of the Agency’s expanded mandate, as
will moving towards delegated decision-making rather than relying on an overly
centralised model, which was the past practice at the Agency®’.

The Fundamental Rights Officer is responsible for monitoring Frontex’s
implementation of its fundamental rights obligations and reports directly to the MB.
Certain oversight limitations have been identified in the FRO’s role (see section 4.1.9 on

2 Selected examples requiring adoption by the College of Commissioners: Commission prior approval to

every deployment of liaison officers to third countries (Art. 76(5) of the EBCG Regulation);

Commission opinion to the compliance of Frontex rules on the use of force to the Staff Regulations

and Conditions of Employment (Art. 55(5)), Commission opinion to the multiannual strategy on the

Agency’s own technical capabilities (Art. 63(2)); Commission approval to Frontex security rules (Art.

92), Commission prior approval to every draft working arrangement between Frontex and a third

country (Art. 76(4)) or between Frontex and an EU bodies, offices or agencies, or international

organisations (Art. 68(2)).

European Parliament (2022). ‘Scrutiny of Frontex’. Briefing.

European Parliament (2021). ‘Report on the fact-finding investigation on Frontex concerning alleged

fundamental rights violations’. Working Document, LIBE Committee.

Strik, T. (2022). ‘European oversight on Frontex’.

%  European Council on Refugees and Exiles (ECRE) (2021). ‘Holding Frontex to account: ECRE’s
proposal for strengthening non-judicial mechanisms for scrutiny of Frontex’. Policy paper.

7 ICF interviews with MEPs (3/4).

% Article 106 of the EBCG Regulation.

9 ICF interviews with Frontex and the European Commission.

93
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fundamental rights). Efforts including the 2022 MB decision on the follow-up to the
FRO’s recommendations'® have served to further strengthen the efficiency and
effectiveness of the FRO.

The tasks, duties and powers of the Data Protection Officer are specified in a MB
Decision adopted in 2021'°!. The DPO is independent in the performance of their duties,
and reports directly to the MB!%? as well as to the ED. A major ongoing challenge for the
DPO is its low number of staff, which makes it difficult to manage the high workload
associated with the expanding Agency'®.

An Internal Audit Capability (IAC) was established under Article 80 of the Frontex
Financial Regulation'®, through the adoption of MB Decision 43/2020, to create an
internal auditing function within Frontex!®. The IAC is functionally independent and
reports to the MB and the ED'%. As a recent initiative, there is insufficient time to
evaluate its contribution to enhancing the effectiveness of internal governance, but it is
likely to support internal decision-making and improved governance in the future. The
Head of IAC considers that there are sufficient human resources to carry out their
function!'”’.

Organisational structure

The organisational structure of the Agency is not sufficiently aligned with its new
mandate and further changes are needed. Comparing the 2018 structure of the Agency
(when it was a traditional EU decentralised agency) with its current structure shows that
despite its expansion in size, it has failed to adequately accommodate the necessary
operational management for the SC, consisting (primarily) of law enforcement officers
and specialised equipment and assets. The split of competences across a number of
divisions is unclear, leading to a lack of ownership or clear processes!®s. The

100 Management Board Decision 43/2022 of 20 July 2022 adopting the rules for the Executive Director

and the Management Board to inform the Consultative Forum of the follow-up to its recommendations

and to ensure that action is taken with regard to recommendations of the Fundamental Rights Officer.

Management Board Decision 56/2021 of 15 October 2021 adopting implementing rules on the

application of Regulation (EU) 2018/1725 concerning the tasks, duties and powers of the Data

Protection Officer as well as rules concerning Designated Controllers in Frontex. It should be noted

that Management Board Decision 9/2023 of 18 March 2023 repealed and replaced Management Board

Decision 56/2021.

Including on serious breaches of the data protection regulatory framework OR issues which may have

direct impact on data processing activities conducted jointly by Frontex and Member States.

ICF interview with Frontex.

Management Board Decision 19/2019 of 23 July 2019 adopting the Frontex Financial Regulation.

The TAC aims to ‘support Frontex to accomplish its objectives by applying a systematic approach to

evaluate and make evidence-based and realistic recommendations for improving the effectiveness of

governance, risk management and control processes’ (Management Board Decision 56/2022 of

22 September 2022).

Management Board Decision 56/2022 of 22 September 2022 approving the Frontex Internal Audit

Charter.

107 ICF study (2023), p. 34 to 38.

108 Examples include the split management of the SC across a number of divisions; the split of the
corporate governance division into two (creating a fragmented approach and inconsistencies, with one
division responsible for ICT, finance and other for human resources, legal and procurement).

101

102

103
104
105
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Management Board adopted the Agency’s new organisational structure in November
2023, which the Agency will start to implement in January 2024. On the operational
level, the current structure results in multiple reporting channels. Frontex is
currently developing new operational and chain of command (FC2)'® concepts which are
likely to result in changes to how the SC are structured and establish clearer reporting
lines.

Overall, the Agency has a clear planning process, with the programming process
substantiated by a clear legal basis''’. The Agency’s programming documents are sent
to the Commission, the EP and the Council, and are endorsed by the MB''. In
consultation with the European Commission and the MB, Frontex developed a Roadmap
for the implementation of the EBCG Regulation. Structured according to sections of the
Regulation, the Roadmap is continuously updated, most recently in 2023''2, and helps to

inform the MB on the implementation of its mandate!''>.

4.1.2.2 Operations

Key evaluation findings

Overall, Frontex’s operational support is valued by Member States and has contributed
to achieving the objectives of the EBCG. Frontex brings added value through human
resources and technical means sent to Member States and third countries facing
challenges related to heightened migratory flows, as well as standardising procedures
and harmonising operational implementation of good practices at EU level.

Some factors, mainly stemming from implementation-related issues and not the
Regulation itself, limit the effectiveness of Frontex’s operational response, such as

e needs assessment and proactive planning of operations,

e resource planning for operations,

e availability of certain profiles,

e different work rules and practices of SC staff compared to Member States'"”,
e access to information and relevant databases, and

e yet to be streamlined command-and-control structures'"”.

During the evaluation period, Frontex provided extensive technical and operational
assistance to Member States through joint operations (JOs) and rapid border

Moreover, one unit has responsibility for procurement, while another oversees budget, with two
directors holding decision-making power.

Pilot project in Romania (2023).

Including: EBCG Regulation; Management Board Decision 19/2019; European Commission
communication C(2020) 2297; Executive Director Decision 2021-130.

1L Articles 106(2)(c) and 115 of the EBCG Regulation.

12 Frontex (2022). ‘Roadmap: Implementation of Regulation 2019/1896”. EMB/ESO/November/2022.

13 The detailed findings are presented in section 3 (EQ 22) of Annex Illa.

114 See under coherence in section 4.1.1. The detailed findings are presented in section on the Review of
the Standing Corps (review question (RQ) 7) Annex IIIb and in section 4 (EQ 27) of Annex Illa.

See under ‘organisational structure’ in section 4.1.2.1. The detailed findings are presented in section 3
(EQ 22) of Annex Illa.
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interventions (RBIs), including technical and operational assistance in SAR operations.
Frontex’s operational support was mainly in terms of border surveillance and border
checks activities via JOs at the external borders. The majority of JOs and RBIs focused
on the land and sea external borders under significant migratory pressure. Other types of
operational activities are carried out through focal points established at key border

crossing points.

Table 1: Frontex joint operations carried out in the period 2020-2023

Operation 2020 2021 2022 202316

Total number of | 15 19 operations | 20 operations | 24 operations

joint operations operations

Air, land  and | 1 1 operation 1 operation 1 operation

maritime operations | operation

Land joint | 3 5 operations 5 operations 9 operations

operations operations

Maritime joint | 8 11 operations 13 operations 13 operations

operations operations

Air joint operations | 1 1 operation 1 operation 1 operation
operation

Total number of |2 1 (Lithuania — - -

rapid border | (Greece- | Belarus)

interventions Turkey)

Source: Frontex CAARs (2020-2022)

Overall, Frontex’s operational support is valued by Member States and has
contributed to managing the migratory pressures and protecting and managing EU
external borders. The core added value of Frontex is to allocate operational resources,
such as personnel and equipment to support Member States in terms of border
management and return.

Additionally, Frontex has a role to develop European technical and operational standards
and harmonise practices among Member States. Frontex has developed together with
Member States several operational guidelines and handbooks that support this
objective!'".

Frontex JOs are planned and implemented on the basis of the standard operational cycle,
comprising of initiation, planning, implementation, and evaluation. Eleven Member
States surveyed experienced no issues with the joint planning of operations, while ten
experienced some issues, such as the operational planning of a JO being cumbersome or
that the information provided by Frontex is less up-to-date than national operational
awareness.

116 Number of operations for 2023 cover the period from 1 January 2023 to 12 September 2023.

7" For example, Handbook to the operational plan, VEGA Handbook (Children at airports, Children at
land borders, Children at sea, Countermeasures at airports), Handbook on Firearms for Border Guards
and Customs Officers, Handbook on Risk Profiles on Trafficking in Human Beings, Boarding in
Frontex-coordinated Joint maritime Operations: Best Practices & Guidelines.
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The Agency has recently started to develop a four-category concept to prioritise the
needs of various countries/border sections which is expected to have a positive impact on
the planning of the deployment of SC staff and equipment.

The availability of certain categories of SC profiles do not fully correlate with the
overall needs. While the situation has improved over time, specific profiles are in high
demand and Frontex reports up to 65% gaps for certain profiles!s.

The EBCG Regulation'" refers to the use of databases, but Frontex’s access to national
databases depends on the agreement of the host Member State. Challenges in sharing
and accessing information were reported by nine Member States'?°. Only four countries
facilitate some form of access (CZ, FR, PT and IS). Other Member States currently do
not allow Frontex staff to consult relevant databases, including national databases for
border checks. However, where such access is provided, the information is often
available only in the national language, which is an obstacle for SC staff.

Frontex has not yet finalised the technical implementation of access to SIS. The current
lack of access to relevant European databases (such as VIS, SIS), which is due to delays
and implementation issues, further limits the support the Agency can provide for
border checks.

4.1.2.3. Return

Key evaluation findings

The Agency’s extensive support in the area of return is highly valued and Member States
see the added value of Frontex’s coordinating role and their ‘catalogue of services’
offered to Member States. The share of Frontex voluntary returns is increasing, while the
Agency is still developing its service and expertise under its new mandate.

The digitalisation of the return process is a priority for Frontex and successfully
supports coordination with Member States.

There is however room for improvement in the following areas:

o Certain concepts in the area of return (such as voluntary returns, voluntary
departures, reintegration, post-arrival assistance) are not defined in the EBCG
Regulation, causing ambiguity in the implementation of the Agency’s tasks'';

o The lack of strategic steer by the MB in the absence of the representation of
national authorities responsible for return'*;

e The EBCG Regulation does not provide for vulnerability assessment to cover the

8 Frontex reports up to 65% shortages for certain profiles, such as dog handlers, a 47% for return

specialists, and a 33% shortage for advanced level document officers. Frontex report on capabilities
5./9.2023.

119 Articles 32 and 82(10) of the EBCG Regulation.

120 ICF interviews with MS/SAC authorities (9/27).

121" See under coherence in section 4.1.1. The detailed findings are presented section 4 (EQ 27) of Annex
IIIa.

122 See in section 4.1.2.1 on governance.
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area of return, only limited risk analyses are carried out'?.

Frontex has become an essential actor in the common EU system for return, taking
on new responsibilities related to return of people who have no legal right to stay in the
EU. Frontex has effectively supported Member States through all phases of return
procedures. Stakeholders at EU and national level value Frontex’s operational and
technical assistance in return, particularly in organising joint return operations (JROs),
but also in other return-related support.

Table 2: Key results of Frontex return operations

2019 2020 2021 2022 20232

Total number 15,850 12,072 18,301 24,850 25,283

of persons

returned

Of which 1% 18% 26% 39% 53%

voluntary

returns

Number of 10,903 on 7,952 10,193 9,919 7,210 on 189

people 330 persons on  persons to return

returned via operations to 337 32 countries operations to

charter flights 40 third operations to of return 27 third
countries of 33 countries countries of
return of return return

Number of 4,776 to 81 3,981 8,108 14,937 18,073 to

people destinations persons 107 persons to 109 third

returned via countries of 116 countries of

scheduled return countries of return

Slights return

Source: Frontex Consolidated Annual Activity Reports (2019-2022).

Most Member States surveyed did not encounter any challenges when cooperating with
Frontex in the different stages of the return process. The majority reported positive
cooperation with Frontex in the field of return and also noted indirect benefits, such as
reducing secondary movements. Some Member States'? particularly valued Frontex’s
assistance with organising charter flights, which are considered a safer option to return
violent and difficult cases. Efforts were made to use scheduled flights for cases that could
reasonably be returned that way. Challenges included last-minute cancellations of JROs,
which typically reflected problems of cooperation between the organising Member State

and the third country of destination.

123 See in section 4.1.2.4 on situational awareness.
124 Numbers from 2023 cover the period from 1 January 2023 to10 September 2023.
125 ICF survey of MS/SAC authorities: 3/27.
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The EBCG Regulation extended the Agency’s mandate to include the possibility to
provide assistance to voluntary returns. Since then, the Agency has enhanced its
tailored support for this type of return, the support with return counselling also increased.

Pre-return assistance was valued by Member States, with reports of good experiences
with European Return Liaison Officers (EURLOs), who helped with acquisition of travel
documents and facilitated return operations.

The value of the deployment of Frontex Return Escort and Support Officers
(FRESOs) was also underlined by several countries'?.

The Agency is further developing its own capacity to organise Frontex-led return
operations, which is aimed at further relieving the Member States from some
organisational burden.

Post-arrival support and reintegration are a relatively new area for the Agency '¥’. The
lack of clear definitions creates some practical difficulties in implementation. However,
the Agency has developed ‘working definitions’ to overcome these obstacles. As regards
return-related digitalisation by the Agency, most Member States reported that IRMA
and FAR are convenient and user-friendly, and the availability of useful source material
and information in one place is useful. To build capacity in Member States for an end-to-
end digitalisation of the return process, the Agency developed RECAMAS, a reference
model for an IT return case management system to be used by Member States to align
their national IT systems. The Agency is able to provide both technical and financial
assistance to Member States in building such systems.

4.1.2.4. Situational awareness

Key evaluation findings
Situational awareness:

Frontex has made progress towards being able to produce fully up-to-date, reliable, and
actionable information through 24/7 (near) real-time situation and crisis monitoring
surveillance'?. However, some implementation gaps exist that limit its full potential, such
as

e the lack of access to data contributing to the pre-frontier situational picture, lack
of access to intelligence sources and lack of access to sufficient data on events
related to irregular migration outside border areas;

e divergent practices among national coordination centres;

126 FRESO return team members escort individuals who have received a return decision from national

authorities, provide ground support in returns, and identify and assist vulnerable groups or families
with children.

127 Article 48(1) of the EBCG Regulation.

128 Articles 24-28 of the EBCG Regulation.
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o insufficient implementation of operational and analysis layers.

EUROSUR'” supports the provision of a European situational picture but does not
provide complete and up-to-date situational awareness at the EU’s external borders.

The upgrade of the EUROSUR communication network to CONFIDENTIEL UE/EU
CONFIDENTIAL classification level has not been implemented.

The Agency has provided valuable contribution to EU mechanisms such as the Migration
Preparedness and Crisis Blueprint and the Integrated Situation Awareness and Analysis
on the Migration and Refugee Situation (ISAA reports) prepared by the Commission in
the framework of the Integrated Political Crisis Response (IPCR) mechanism.

Risk analysis:

Risk analysis™®’ is one of Frontex’s activities that are highest valued by the Member
States. Member States view Frontex products as highly informative, and these products
also help inform Frontex operational activities. However, some legal and implementation
issues persist as

o Frontex products are not sufficiently tailored to Member States’ operational
needs and do not contain actionable information, and

o the risk analysis is incomplete when considering the full scope of EIBM, as pre-
frontier and third-country analyses is insufficient and return-related risk analysis
is lacking,

o the EBCG Regulation limits the processing of personal data by Frontex for risk
analysis purposes’s!.

Vulnerability assessment:

Vulnerability assessments'? allow Frontex to effectively monitor potential vulnerabilities
at the EU external borders and to work with Member States to reduce those
vulnerabilities. The following legislative and implementation gaps limit the effectiveness
of the instrument:

o the methodologies of risk analysis (CIRAM) and vulnerability assessments
(CVAM) are not fully coherent with each other, and as such risk analysis cannot
fully benefit from potential synergies with vulnerability assessments; and

e lack of effective mechanism to enforce the implementation of the vulnerability
assessment recommendations.

Situational awareness

Frontex has been able to contribute to improved situational awareness at external
borders through its products (including risk analysis, vulnerability assessments and 24/7
situational monitoring). Nevertheless, several elements impact its ability to provide up-
to-date and comprehensive situational monitoring. This stems in part from limitations in

129 Articles 18-23 of the EBCG Regulation.

130 Article 29 of the EBCG Regulation.

B1 See under ‘internal coherence’ in section 4.1.1.
132 Article 32 of the EBCG Regulation.
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the EBCG Regulation relating to processing of personal data, (see section 4.1.1.). A
number of implementation issues also persist, including incomplete reporting by Member
States in the context of EUROSUR and delays by Frontex in providing risk analysis
products in all four-tiers of EIBM, due to methodological and data issues (especially in
relation to return and third-country data).

The situational picture at the EU external borders that EUROSUR provides can
thus only be partially accurate, complete, and up-to date. A majority of Member State
respondents to the survey agreed that the implementation of the EUROSUR framework is
effective in terms of information exchange to improve situational awareness'**. However,
only a minority agreed that it has been effective in terms of information exchange to
increase the reaction capabilities among the relevant stakeholders'** or sufficient to
improve detection, prevention and combating of irregular migration and cross-border

crime. '3’

While input of data by Member States remains a challenge, in particular when it
comes to possible double reporting of similar information in JORA and EUROSUR,
there have been significant improvements in data quality, flow, and speed of reporting.
One of the most notable achievements is the marked increase in data quality, with a
decrease in re-entry rates'*®. Frontex suggested that adding a tool to monitor the quality
of data reports by Member States could be helpful, with data quality reports potentially
feeding into existing quality control mechanisms (vulnerability assessments, Schengen
evaluations, etc.), which would issue recommendations where needed'*’.

Although the Regulation foresees an upgrade of the EUROSUR communication
network to CONFIDENTIEL UE/EU CONFIDENTIAL, this has not been
implemented. The reasons are two-fold: firstly, Frontex’s current facilities do not meet
the requirements for such an upgrade. Secondly, the upgrade has considerable costs, with
little added value in terms of the additional information that could be shared via
EUROSUR, most of which does not require CONFIDENTIEL UE/EU CONFIDENTIAL
classification level.'*® This view was also supported by around half of the Member
States'*. A minority of Member States see a potential advantage in upgrading the
communication network, as this could help to improve information sharing'*’ and the
European situational picture.'*! However, the only type of information identified, which
is classified and would add value to the situational picture, is the location of military

133 ICF survey of MS/SAC: 17/27.

134 ICF survey of MS/SAC: 13/27.

135 ICF survey of MS/SAC: 6/27.

136 Frontex. ‘Report to the European Parliament and the Council on the functioning of EUROSUR Article
121(5) of Regulation (EU) No 2019/1896°.

137" Frontex (2023). ‘Evaluation of EBCG Regulation’. Internal document, p. 9.

138 ICF scoping interview; interview with Frontex.

139 ICF survey of MS/SAC authorities: 13/27.

140 ICF survey of MS/SAC authorities, 2/27.

141 ICF survey of MS/SAC authorities, 3/27.
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assets involved in operations, such as in the Aegean or Central Mediterranean'*>, One of
the issues that require further clarification is the accreditation of the classified network
and the entity that should take responsibility for this process (EUROSUR Security
Accreditation Board or Frontex Security Accreditation Authority).

In its report of 1 July 2022 on the functioning of EUROSUR prepared in accordance with
Article 121(5) of Regulation (EU) 2019/1896'%, Frontex presented the results of the
implementation process carried out so far. It shares the observations outlined above, such
as EUROSUR contribution to the improvement of the situational awareness, the need for
timeliness and quality of reporting as well as significant investments that would need to
be undertaken to establish a network enabling the exchange of classified information up
to CONFIDENTIEL UE/EU CONFIDENTIAL level'*.

Risk analysis

The EBCG Regulation ‘reinforces significantly the analytical products focusing more
than ever on prediction and prevention’!*>) The risk analysis products generated by
Frontex generally perform well across a number of key qualitative metrics. Its products
are well received at strategic level, but lack of access to intelligence information limits
their use at operational level'*S, Another shortcoming identified by a minority of Member
States was the lack of regional or locally specific analysis'*’. Others found the strategic

analysis helpful but felt there was not sufficient analysis linked to the joint operations!*3,

Frontex’s operational activities are generally based on up-to-date risk analysis and are
well received by key stakeholders. It produces a wide range of risk analysis products
specifically on its joint operations.

Some weaknesses were identified through consultation with Member States and Frontex.
For example, the risk analysis produced by Frontex does not adequately cover all four
tiers of EIBM'¥. The key elements of EIBM missing from Frontex risk analysis
products are returns and third-country information, while EBCG Regulation
stipulates that Frontex’s mandate on risk analysis is to ‘monitor migratory flows toward
the Union, and within the union in terms of migratory trends, volume and routes, and
other trends or possible challenges at the external borders and with regard to return’!>°,

142 ICF interview with Frontex; ICF interview — site visit to one MS; survey of MS/SAC authorities: 7/27

shared a positive opinion.

143 ‘Report to the European Parliament and the Council on the functioning of EUROSUR. Article 121(5)
of Regulation (EU) No 2019/1896°.

144 In accordance with Article 121(5) of Regulation (EU) 2019/1896, a report is to be prepared by Frontex
and provided to the European Council and the EP on regular basis, every two years. The next edition
will be presented in the end of 2023.

145 Frontex (2022). ‘Single Programming Document 2022-2024", p. 18.

146 ICF interviews during site visits to two MS.

147 ICF interviews with MS national authorities: 5/27.

148 ICF interviews during site visits to two MS.

149 Article 29(3) of the EBCG Regulation.

150 Article 29 of the EBCG Regulation.
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Vulnerability assessment

Vulnerability assessments allow Frontex to monitor potential vulnerabilities at EU’s
external borders, and to work with Member States to reduce those vulnerabilities. Most
Member State respondents believe that Frontex’s vulnerability assessment activities help
to assess Member States’ readiness and capacity to face challenges at external borders
and are conducive to better preparedness'>!. The assessments are also seen as helpful in
the context of the Schengen evaluations'*>. The European Commission and Frontex
have worked together to ensure better synergies between the two mechanisms.
Nevertheless, some Member States still see these mechanisms as overlapping!**.

However, some Member States expressed concern that vulnerability assessment data
collection places a heavy administrative burden on their authorities'>*. This
administrative pressure is compounded by a ‘highly inefficient IT platform’, reducing the
added value of the annual baseline vulnerability assessment. Nevertheless, Member
States recognise the relative recency of the vulnerability assessment system, and Frontex
has reported an ongoing upgrade to the Vulnerability Assessment Platform (VAP) to
deal with this problem'*.

The analysis also found that, while the data collections for risk analysis and vulnerability
assessment should be coherent with one another, the processes within Frontex are not
sufficiently interlinked. One issue is that vulnerability assessment data are not fully
used in risk analysis products. This discrepancy is due to a certain level of conceptual
misalignment between methodologies. The core of the problem, as identified by Frontex
and Member States, is that the definition of vulnerability in the common integrated risk
analysis model (CIRAM) does not match the definition of vulnerability in the common
vulnerability assessment methodology (CVAM)'*%. For Member States, vulnerability
assessments are a concrete, quantitative and capacity-based system with measurable
outcomes. Conversely, the conceptualisation of vulnerability in CIRAM includes ‘pull
factors’, reflecting broader factors influencing the arrival of migratory flows from outside
the EU'Y.

In addition, the level of confidentiality of vulnerability assessment data means that it is
harder to access this information for risk analysis. While the purpose of vulnerability
assessments 1s to allow Member States to address their own specific weaknesses, risk
analysis can take a more overarching and EU-wide approach, with an associated lower
level of sensitivity. Frontex also has separate systems for producing risk analyses
and vulnerability assessments, which impacts their coherence.

131 ICF survey of MS/SAC: 14/27.

152 ICF interviews with DG HOME and Frontex.

153 ICF interviews with MS/SAC: 8/27; survey of MS/SAC: 4/27.

134 ICF interviews with MS/SAC: 6/27; Survey of MS/SAC: 3/27.

155 Frontex (2022). ‘Single Programming Document 2023-2025’, p. 41.
156 ICF interview with Frontex.

157 ICF interview with one MS.
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Finally, a weakness of vulnerability assessments, that significantly limits their
effectiveness, is the lengthy and indirect enforcement system established by the EBCG
Regulation. The ‘escalation procedure’ in Article 32(9)-(10) does not appear
commensurate with the gravity of the vulnerabilities identified by the Agency at the EU’s
external borders. The analysis also found that in cases, where a Member State fail to
implement a recommendation and the ED then decides in accordance with Article 32(10)
to escalate a case to the MB, the MB decision it not taken as resolute as intended in the
ECBG Regulation. There seem to be a reluctance to take these decisions, despite the
impact that these vulnerabilities might have on all Member States.

4.1.2.5. Capability development'*®

Key evaluation findings
Capability development:

Despite the legal framework in place, the implementation of capability development
planning has suffered significant delays.

Training:

Frontex has a strong role in the training of the European Border and Coast Guard; an
overall training concept is, however, still under development.

Technical equipment:

On technical resources progress has been made, although there are significant
challenges implementation of the Regulation. The challenges are related to the wider
legislative framework, implementation and technical practicalities.

Research and innovation:

Frontex was able to progress in this area and adopted flexible solutions to promote
implementation of technical standards and methodology for defining these standards,
and the establishment of minimum standards for border surveillance. Nevertheless,
especially in terms of technical standardisation, there is still work to do.

Capability development

The overarching capability development planning is still under implementation. The
requirement of the Regulation is to have a Capability Roadmap that defines long term
plans for recruitment, training, acquisition of technical equipment and research and
innovation, both for the Agency and Member States.

The process has been launched by collecting existing plans of the Member States as the
baseline. All but one Member State sent their national capability development plans to
Frontex by October 2023. In parallel, the Agency presented the Capability Roadmap
methodology to the MB in September 2023.

158 This section concerns mainly the development of technical capabilities. The development of human

resources is further discussed in section 4.1.4.
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After adoption of the TO-EIBM, the Capability Roadmap is to be attached to the Strategy
as an annex. The Roadmap is still in the making. Due to lack of this document, four years
after the entry into force of the 2019 Regulation, there is a lack of strategic direction for
the long-term development of the capabilities of Frontex.

In parallel, Frontex has developed its multiannual acquisition strategy, which is to
document short, medium, and long-term needs. The European Commission adopted its
opinion in May 2023 on the Agency’s multiannual acquisition strategy for technical
equipment and its implementation plan. The strategy was only adopted by the Agency’s
MB in September 2023'%. Only the multiannual plan for the SC personnel profiles'®® was

already adopted in 2022.

As a result, integrated planning'®' could not be fully implemented yet. There is not any
well-defined understanding yet of the acquisition needs within Frontex or the whole
European Border and Coast Guard. Furthermore, it is also important to note that there is
only four years left to spend the significant financial resources allocated in the current
MFF to technical equipment.

Training

An essential part of capacity development planning is training. Frontex has implemented
a range of training activities for Member States and third countries and met most internal
training targets. Frontex has been updating and maintaining training standards within the
European Border and Coast Guard, including Standards for European Common Core
Curriculum for border guards and several specialised trainings for Member States'®.

The Regulation specifies that an “Agency training centre” should be established'*>. Such
decision has not been taken in the period under evaluation. There are no long-term
sustainability assessments or comparable analysis on financial efficiency how to organise
the training. A Frontex training centre, further utilisation Partnership Academies in
Member States, externalising some parts of the training by tendering are possible options,
as well as a hybrid solution of the options.

At the same time, a majority of Member States agreed or strongly agreed that, in the
spirit of shared responsibility, the division of competence between Member States and
Frontex, as set out in the Regulation, is sufficiently clear and adequate to meet the
objectives on education and training of border and coast guards'®*.

Technical equipment

159" Management Board Decision 28/2023 of 15 September 2023 adopting the Multiannual Strategy for the
Acquisition and Management of the Agency’s Equipment.

160 Article 54(4) of the EBCG Regulation.

161 Article 9 of the EBCG Regulation.

162 Frontex organises a wide variety of trainings, for example trainings for risk analysis specialists,
EUROSUR operators and Schengen evaluators.

163 Article 62(3) of the EBCG Regulation.

164 ICF survey of MS/SAC authorities: 14/27 agreed, 4/27 strongly agreed.
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The equipment of the Agency and equipment of Member States form a technical
equipment pool that is to be gradually developed and deployed to the JOs. Frontex is
managing and coordinating the pool and liaising with Member States in several working
groups in this regard. Additionally, Frontex acquires and coordinates the development of
other equipment, which is used by European Border and Coast Guard, including the SC.

None of the targets in terms of development of technical equipment were fully met. The
development was slowed down due to above-mentioned delays in the strategic planning.
The fact that the multiannual acquisition strategy was missing until recently was a
specific challenge.

Lack of vision for the long-term development of the capabilities of the Agency impacted
the efficiency of acquisition within Frontex. For example, the acquisition of various
items was delayed, forcing the Agency to rely on options that proved inefficient, at least
initially, such as renting vehicles (and subsequent issues with modifying vehicles to its
specific needs and replace unsuitable vehicles that had deteriorated faster than anticipated
vehicles)!®®. Given that the EBCG Regulation has as an objective to establish Frontex’s
technical equipment as the backbone of EU’s border management'®®, the shortcomings in

the acquisition present a significant problem in the implementation of the Regulation'¢’.

Firstly, the Agency was not able to acquire in a timely manner all the equipment that was
necessary. This had an impact on equipping the SC with personal equipment. Even
further, this also impacted the acquisition of heavy equipment for the Agency to be
deployed to the joint operations as the core equipment of SC.

There are several reasons for the delays. The definition of the operational requirements
and development of the technical standards has been taking time. At the same time,
procurement has been cumbersome, for example for the tendering challenges.
Additionally, the budgetary rules are rather strict, and synchronising the budgeting,
planning and actual procurement is complex.

Frontex has suffered from bottlenecks in terms of logistics, operators of the equipment,
and premises to dock, store and maintain the equipment. This goes especially for the
heavy equipment. The resource issue has not been so far taken sufficiently into account
while developing SC and Frontex headquarters staffing plans.

Member States have faced challenges as well. Member States have not contributed
enough technical equipment to the pool, compared to the operational needs. This is
mostly because the national technical equipment pool has been developed historically in
line with the national needs and national budget constraints. Even so, certain types of
technical equipment in the Member States and SAC are only available at very limited
numbers, which poses challenges in covering the national needs, let alone contributing to

165 ICF field visit to Frontex headquarters; interview with Frontex; survey of MS/SAC authorities: 1/27.
166 Recital 71 of the EBCG Regulation.
167 See the full overview in section 2 (EQ 6) of Annex Illa.
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cover EBCG needs. Even if there has been European funding available for some time, the
large-extend utilisation of funds has kicked off only recently. Getting technical
equipment from the procurement planning all the way to be deployed and operational
typically takes several years. Additionally, some Member States have been discouraged
to fully utilise European funds because of the requirements to allocate it annually to the
European Border and Coast Guard Technical Pool in line with the requirements under
ISF/BMVI'¢®, Finally, there has not been strong oversight nor guidance to ensure that
Member States would fulfil their obligations to deploy equipment to the joint operations.

Lastly, there are a number of administrative and practical issues that make European-
wide operating of certain equipment very cumbersome. An important element here is that
although technical equipment exists at national level and can be made available, there is
not enough crew to operate it. In accordance with the EBCG Regulation, the Member
State needs to provide the major equipment together with its crew. The crew will be part
of that Member State’s contribution to the Standing Corps. In addition, Member States
are facing issues with the maintenance of the technical equipment. Other issues are about
registrations, transport, insurances and similar issues. Itemising and solving these
practical issues will greatly promote development and utilisation of the technical
equipment.

Frontex and Member States can improve the situation considerably by making use of EU
Financial Instruments (such as BMVI) to purchase additional technical equipment
(Member States), training crews for operating technical equipment (Frontex and Member
States), providing support in logistics and maintenance (Frontex), and Frontex increasing
its own pool of technical equipment.

The overall gaps in the technical equipment caused that joint operations have had
annually shortages of essential equipment, compared to operational needs. Light
equipment (such as hand-held sensors) has been well available, but heavy equipment
(such as maritime vessels) not so much.

Research and innovation

2020 — 2023 Frontex has been supporting European capability building with research and
innovation in line with its mandate. Frontex has been promoting standardisation and
harmonisation of border management capabilities. Additionally, Frontex has been
promoting and enhancing innovation, and additionally executing and supporting
research!®. The multiannual programming documents define the expected results and
indicators.

168 See Article 7(1) of Regulation (EU) No 515/2014 (ISF) and Article 13(14)(b) of Regulation (EU)
2021/1148 (BMVI).
169 Frontex (2023). ‘Research and Innovation .
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Frontex has a mandate to develop standards in several areas'’’, including standards for
border surveillance'”! but the standardisation work has still work ahead.

4.1.2.6. Cooperation with EU institutions, agencies and third countries

Key evaluation findings

Frontex activities are aligned with the activities of other EU stakeholders, and
cooperation with EU agencies and the European Commission has been effective.

Frontex’s cooperation with third countries is viewed positively by key stakeholders. The
new model status agreement'”? provides a good basis for enhanced cooperation with
third countries. At the same time, the Agency could not conclude any working
arrangement based on the new model'”? during the evaluation period, as its provisions on
personal data protection must be revised due to concerns expressed by the EDPS. The
revision is ongoing with close contacts between the Commission and the EDPS.

Frontex’s cooperation with international organisations is effective, however Article 68 of
the Regulation contains an exhaustive list of organisations that the Agency can cooperate
with. This limits cooperation with some relevant regional organisations or other
international partners with which Frontex has cooperated or has an ongoing
cooperation based on the 2016 EBCG Regulation.

Cooperation with EU institutions, bodies, offices and agencies

Frontex has well-established cooperation with the European Commission to ensure
coherence between policy priorities and the Agency’s operations in border management
and return. Frontex participates in the EU mechanism for preparedness and management
of crises related to migration (Migration Preparedness and Crisis Blueprint)!* that brings
together Member States, the Council, the Commission, EEAS, EUAA, Frontex, Europol,
eu-LISA and FRA, to work together on migration preparedness and crisis management.
Frontex provides ad hoc analytical contributions to support the Council, including inputs
to the Council’s Integrated Political Crises Response (IPCR) as well as Integrated
Situational Awareness and Analysis Reports (ISAA)!”°. The Agency regularly reports to
the EP on the progress of implementation of its recommendations.

170 Articles 16 and 64(5) of the EBCG Regulation.

171 A task of the Agency as per Article 10(1)(z) of the EBCG Regulation.

172 European Commission (2021). Communication from the Commission to the European Parliament and
the Council: Model status agreement as referred to in Regulation (EU) 2019/1896 of the European
Parliament and of the Council of 13 November 2019 on the European Border and Coast Guard and
repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624. COM(2021) 829 final.

European Commission (2021). Annex to the Communication from the Commission to the European
Parliament and the Council: Model status agreement as referred to in Regulation (EU) 2019/1896 of
the European Parliament and of the Council of 13 November 2019 on the European Border and Coast
Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624. COM(2021) 830 final.

174 European Commission Recommendation (EU) 2020/1366 of 23 September 2020.

175 Frontex (2021). ‘Programming Document 2019-2021°, p. 39.

173
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Frontex has well-established cooperation with EU JHA agencies on the basis of working
arrangements'” (EUROPOL, eu-LISA, EUAA, CEPOL, FRA etc.). Overall, Frontex’s
activities are coherent with the activities of other agencies. However, potential overlaps
in mandates require close coordination and clarifications.

Cooperation with Europol is rated positively, although a minority of Member States
stressed the importance of ensuring complementarity and avoiding overlaps, in view of
Frontex tasks in the area of cross-border crime!”’. Overall cooperation is rated as good,
with regular contact between the two agencies'’®. At the same time, the cooperation
arrangement between the two agencies dates back to 2015 and needs to be updated in
accordance with the requirements of the EBCG Regulation on working arrangements'”.

Some Frontex stakeholders noted that the EBCG Regulation does not sufficiently specify
the Agency’s role, limitations, and procedures in its tasks to support Europol, Eurojust
and national law enforcement authorities'®® or that its mandate in this area is too narrow.
Yet the importance of avoiding overlaps in mandates of Frontex and Europol has been
highlighted by the Commission and some Member States, which explains the perceived
narrow interpretation of Frontex’s mandate in this field'®!. Moreover, the majority of
Member States agreed that the cooperation with Europol and Eurojust was already well
defined'®?, and did not suggest further expanding the mandate of Frontex in this field. At
the same time, the exchange of information between the agencies has been hampered in
the past, following two opinions of the EDPS issued on 7 June 2022. These opinions,
notably, had an effect on Frontex’s “Processing of Personal Data for Risk Analysis
(PeDRA)” which includes the forwarding of information on potential human smugglers
or traffickers to Europol. These problems should be remedied with the implementation of
the new data protection framework in Frontex (see section 4.1.1 above), and through the
negotiation of a new working arrangement with Europol, based on the new mandates of
both agencies.

The Agency has been playing an active role in European cooperation on coast guard
functions, notably through inter-agency cooperation with the European Fisheries Control
Agency (EFCA) and the European maritime Safety Agency (EMSA) in the framework of
a tripartite working arrangement. The three agencies work jointly on multipurpose
operations, where they undertake activities to support various coast guard functions
falling under their respective remit. Overall, cooperation is rated positively among the
agencies, and the legal base for their cooperation is sound.

176 Article 73(4) of the EBCG Regulation.

177 ICF interviews with MS/SAC authorities: 9/27.

178 "ICF interviews with Frontex and Europol; survey of MS/SAC authorities: 14/27 agreed; 1/27 strongly
agreed that cooperation with Europol and Eurojust is clearly defined and conducive to addressing
specific needs and challenges at external borders.

179 Article 68(2) and (5) of the EBCG Regulation.

180 ICF interviews with EDPS and Frontex.

181 ICF interviews with MS/SAC authorities: 4/27.

182 ICF survey of MS/SAC authorities: 14/27 agreed and 1/27 strongly agreed that cooperation with
Europol and Eurojust is clearly defined and conducive to addressing specific needs and challenges at
external borders.
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Frontex has successfully enhanced its cooperation with CSDP missions and operations.
In 2022, it signed a working arrangement with the European Union Capacity Building
Mission in Niger (EUCAP Sahel Niger) and in 2023 it agreed on the text of a working
arrangement with the European Union Advisory Mission Ukraine (EUAM Ukraine),
which is expected to be signed by the end of this year. The ramifications of the Russian
aggression against Ukraine showed that the overarching mechanism for cooperation with
CSDP missions, including those not considered as priority, could provide the necessary
flexibility for Frontex at the operational level'®. EUAM Ukraine is supporting the
development, updating and implementing the Ukrainian National Integrated Border
Management Strategy. The cooperation between Frontex and EUAM Ukraine will
support this effort by providing EUAM Ukraine with the expertise of the Agency in the
area of Integrated Border Management, standards and good practices.

Cooperation with third countries

Frontex can cooperate with third countries via status agreements, working arrangements,
or through non-operational cooperation, in line with EU foreign policy objectives and its
International Cooperation Strategy'®*. The EBCG Regulation'® brought new
opportunities for cooperation with third countries, including the ability for Frontex to
conduct joint operational activities with executive powers anywhere on the territory of a
third country, subject to a status agreement and an operational plan negotiated and
concluded with the relevant third country. It also allows for the exchange of information
with third countries in the framework of EUROSUR'® through the inclusion of
EUROSUR provisions in an operational plan based on a status agreement or a working
arrangement. Furthermore, the EBCG Regulation added new fundamental rights and data
protection safeguards, to accommodate the evolving EU legal framework, extending the
regulatory framework for cooperation with third countries. In line with Article 76(1) of
the EBCG Regulation, a model status agreement was adopted by the European
Commission in December 2021'%7. During the evaluation period, the EU signed and
concluded status agreements with Moldova, North Macedonia, Montenegro, and Albania;
negotiations with other third countries are currently ongoing.

The Commission also adopted a model working arrangement on 21 December 2021.
Frontex finalised negotiations of a number of working arrangements based on this new
model. The first such text, negotiated with Niger, received a negative opinion from

183 Further details on cooperation with other EU institutions, bodies, offices, and agencies can be found in

section 4 (EQ 26) of Annex IIla.

Non-operational cooperation (such as implementation of EU-funded capacity-building projects to

build administrative capacity, transmit know-how or enhance situational awareness of border

management) also contribute to developing new partnerships that can lead to more formalised forms of
cooperation at a later stage.

185 Article 73 of the EBCG Regulation.

186 Article 75 of the EBCG Regulation.

187 European Commission (2021). ‘Model status agreement as referred to in Regulation (EU) 2019/1896
of the European Parliament and of the Council of 13 November 2019 on the European Border and
Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624°. COM(2021) 829
final.

184
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EDPS, which found the arrangement’s data protection provisions insufficient for
international data transfers to Niger. Due to the fact that these provisions are broadly
based on the model working arrangement, the Commission is currently working with
Frontex and the EDPS to amend the model’s personal data protection provisions. Once a
text has been agreed with EDPS, the finalisation of the negotiations of these new
generation working arrangements can take place. Frontex currently has close to twenty
working arrangements with third country authorities in place, all based on earlier
iterations of the EBCG Regulation.

The vast majority of Member States agreed that cooperation with third countries is
clearly defined in the EBCG Regulation and is conducive to addressing specific needs
and challenges at external borders!'®®. Overall, Frontex’s activities in the external
dimension are well regarded by key stakeholders and have a clear legal basis. New joint
operations to third countries have been successfully deployed on the basis of new status
agreements in Moldova, North Macedonia and Montenegro.

Two own-imitative reports have been prepared by the European Parliament Committee
on Civil Liberties, Justice and Home Affairs (LIBE) in the context of status agreements:
the Report on the negotiations on a status agreement on operational activities carried out
by the European Border and Coast Guard Agency (Frontex) in Senegal (2023/2086(INI))
and the Report on negotiations on a status agreement on operational activities carried out
by the European Border and Coast Guard Agency (Frontex) in Mauritania
(2023/2087(INI)).

One legal inconsistency has been identified in the EBCG Regulation in relation to
working arrangements with third countries (and international organisations). Article
117(5) requires the Agency to include ‘provisions expressly empowering ECA, OLAF
and EPPO to conduct [...] audits and investigations. However, working arrangements are
legally non-binding documents. While Frontex is able to include such provisions in its
working arrangements, legally speaking those cannot ‘empower’ the ECA, OLAF and the
EPPO'®.

Cooperation with international organisations

Cooperation with international organisations under working arrangements is limited by
specific provisions in Article 68 of the EBCG Regulation, which sets out an exhaustive
list of organisations'” with which Frontex may cooperate. The justification for, or added
value of, setting such limits in the Regulation itself is unclear, as it limits the ability of
the Agency to develop more structured cooperation with relevant partners, including
some organisations with which it has established useful cooperation in the past (e.g.

188 ICF survey of MS/SAC authorities: 20/27 agreed, 1/27 strongly agreed.

189 ICF interviews with Frontex and DG HOME.

190 United Nations (UN), International Criminal Police Organisation (Interpol), Organisation for Security
and Cooperation in Europe (OSCE), Council of Europe (COE) and Maritima Analysis and Operations
Centre — Narcotics (MAOC-N).
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International Centre for Migration Policy Development (ICMPD), NATO, World
Customs Organization).

In practice, Frontex has working arrangements with eight international organisations and
international think tanks. This includes two that are not listed in the EBCG Regulation
(DCAF, ICMPD), although all of these working arrangements pre-date the Regulation.
Similarly, there is no reference in the EBCG Regulation to the Agency's cooperation with
non-State actors, although Frontex is also involved in post-return and post-arrival
activities alongside non-State actors, such as non-governmental organisations (NGOs)''.

The Agency’s external engagements are coordinated with the support of the Commission,
and in cooperation with the EEAS if necessary. Any new working arrangements are
subject to a Commission approval and must also be approved by the MB of the Agency.
This suggests sufficient guarantees being in place that makes the added value of an
exhaustive list of organisations in the EBCG Regulation unclear.

Frontex is able to maintain less formal cooperation with organisations outside of working
arrangements. With such organisations Frontex aims to promote dialogue and
coordination in areas of mutual interest, including cooperation with the World Customs
Organization, ICMPD, Allied Maritime Command (MARCOM) of NATO and the
International Labour Organization (ILO)">'**. However, in particular in the case of
NATO, informal avenues do not allow the cooperation to reach its full potential.

4.1.2.7. Fundamental Rights

Key evaluation findings

The EBCG Regulation, together with a number of safeguards introduced by the Agency
through the implementation of new rules and procedures, has established a robust
foundation for the respect, protection and promotion of fundamental rights in the
Agency’s activities.

The fundamental rights framework in place contributed to ensuring that the Agency'’s
staff fully respects fundamental rights in its support to Member States.

However, questions remain as regards the effect of the host Member States’ compliance
with fundamental rights on the Agency, in the framework of their common activities.

The Serious Incident Reports (SIRs) mechanism remains an important instrument for the
Fundamental Rights Officer (FRO) to map and indicate when fundamental rights
challenges occur and monitor the Agency’s compliance with fundamental rights.

However, a number of factors have been identified that limit the effectiveness of this
reporting tool, such as the limited cooperation of and follow-up by national authorities.

On the decisions to suspend, terminate or not launch Frontex activities (Article 46), the
evaluation found that the Regulation was overall balanced. Some stakeholders consider
that the decision-making process should have a political layer, while others oppose this

91" Frontex (2023). ‘Evaluation of the EBCG Regulation’. Internal document.
192 Frontex (2021). ‘Frontex International Cooperation Strategy 2021-2023’, p. 35.
199 ICF study (2023), pp. 77-84.
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idea. Also, some have suggested to give the FRO more powers. Furthermore, some
considered that the procedure to trigger Article 46 should be modified to include some
intermediate steps before a decision to suspend or terminate an operation is taken. This
would ensure the continued presence of Frontex in the host country with a view to
monitoring and improving the situation.

The EBCG Regulation aims to establish a comprehensive fundamental rights framework,
including horizontal safeguards, roles, procedures, and instruments (to be set up and/or
implemented by the Agency) to ensure the protection of fundamental rights in the
implementation of the Agency’s mandate!'**.

During the evaluation period, Frontex put in place a number of measures to ensure and
promote the respect of fundamental rights, including by adopting and/or implementing
rules and procedures. This includes the Fundamental Rights Strategy and its
implementing Action Plan'*, rules on the FRO’s activities (including contributing to a
wide range of Agency tools and procedures, such as operational plans), the continuous
deployment of FRMs to all Agency activities and operations, MB Decisions (on the
complaints mechanism, SIRs, supervisory mechanism on the use of force, etc.), data
protection safeguards and rules allowing the DPO to carry out his/her tasks effectively, as
well as embedding fundamental rights components within Frontex trainings and other
longer-term efforts to promote a fundamental rights culture within the Agency.

Although the obligation to fully comply with fundamental rights applies to the entire
EBCQG, and therefore also to the Member States, and not only to Frontex, the regulatory
provisions are focused on the Agency and not on national authorities. However, many
concerns about fundamental rights reported to the FRO do not relate to Frontex’s staff or
assets, but, rather, to alleged violations by staff of the Member States during operational
activities jointly undertaken by the Agency and Member States. In such cases, the powers
of the FRO are limited, as they do not include monitoring the national authorities’
activities, which are instead covered by national monitoring mechanisms (such as the
national ombuds institutions) to the extent that such institutions exist!*.

While Frontex has a duty to constantly assess the fundamental rights compliance of all its
operational activities through the work of its FRMs, under EU law there is no similar
obligation for Member States!”’, although the Commission strongly encourages the
development of similar mechanisms at national level'”® and is offering financial support

194 This section only addresses the main issues in relation to the EBCG's compliance with fundamental

rights. Further details can be found in section 2 (EQ 14) of Annex Illa.
195 Management Board Decision 61/2021 of 9 November 2021 adopting the Fundamental Rights Action
Plan for the implementation of the Fundamental Rights Strategy.
FRA (2023) contribution to the Commission’s evaluation, p. 5.
FRA (2023) contribution to the Commission’s evaluation, p. 5.
European Commission (2023). Annexes to the Communication from the Commission to the European
Parliament and the Council establishing the multiannual strategic policy for European integrated
border management. COM(2023) 146 final.
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for setting up such mechanisms at the national level'”. The Fundamental Rights Office’s
monitoring of Member States’ staff involved in operational activities has at times created
tensions with some Member States, whose authorities question the scope of the Office’s
activities and suggest that it is overstepping its mandate>®.

The limitations of the Fundamental Rights Office’s mandate can also negatively impact
at times the ability of the FRMs to conduct their activities, as well as call into question
their right to access operational areas. Some clarifications were brought about by the
2023 Standard Operating Procedures (SOP) for FRMs?'. Although the scope of the
FRMs’ monitoring activities is limited to the areas within which the Agency operates,
FRMs may collect relevant information and assess the fundamental rights situation, with
regard to border and migration management, in the Member States and third countries in
which the Agency conducts operational activities. This therefore also includes the
relevant activities of national authorities. However, the objective is not to evaluate the
conduct of national authorities but, rather, to evaluate the situation insofar as it may have
an impact on Frontex’s activities, the Agency’s reputation, and above all its staff’s ability
to operate in a way that fully complies with fundamental rights obligations.

Fundamental Rights Officer (FRO)

The role of the FRO is crucial in ensuring the Agency’s respect for, and compliance with,
fundamental rights, as well as the effectiveness of the internal fundamental rights
monitoring and accountability mechanisms. The FRO is responsible for monitoring the
Agency’s implementation of its fundamental rights obligations and for advising
(including on his/her own initiative) the Agency on fundamental rights-related issues?%2.
As highlighted during the stakeholders’ consultation®®, the initial absence of obligations
on the MB and ED had de-prioritised the need to follow-up to FRO recommendations. In
the case of Hungary, for example, the suspension of the Agency’s support for border
management took place five years after the first recommendation of the FRO?%. This
situation was remedied by the adoption of MB Decision 43/2022 on actions to be taken
as a follow-up to the FRO’s recommendations>”, which stipulates clear timelines and

procedures for the follow-up to recommendations by the FRO and Consultative Forum.

199 HOME-Funds/2023/39: Call for expression of interest BMVI SA for MS national strategies for a
European integrated border management - BMVI1/2023/SA/1.2.3.

200 ICF interviews with the Fundamental Rights Office (1/5).

201 Frontex (2023). ‘Standard Operating Procedure (SOP) on roles and responsibilities of Fundamental
Rights Monitors (FROMs) in Frontex operational activities. Internal document.

202 Article 109 of the EBCG Regulation.

ICF interviews with a civil society organisation/member of the CF (1/5), and a civil society

organisation/non-member of the CF (1/4).

European Parliament Frontex Scrutiny Working Group (FSWG) (2021). Report on the fact-finding

investigation on Frontex concerning alleged fundamental rights violations.

205 Management Board Decision 43/2022 of 20 July 2022 adopting the rules for the Executive Director
and the Management Board to inform the Consultative Forum of the follow-up to its recommendations
and to ensure that action is taken with regard to recommendations of the Fundamental Rights Officer.

204
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Other challenges to the work of the FRO derived from the lack of sufficient and adequate
human and financial resources provided to the FRO to fulfil his or her tasks. Despite
the requirement in the EBCG Regulation to provide the Office with sufficient human and
financial resources?”® , the resources of the Fundamental Rights Office were insufficient
for quite some time and were increased considerably only from 2021-2022, following a
recommendation from the Agency’s MB?”7.

Fundamental Rights Monitors (FRMs)

The EBCG Regulation introduced the role of FRMs, who have the pivotal task to [...]
assess fundamental rights compliance in operational activity, provide advice and
assistance in that regard and contribute to the promotion of fundamental rights as part of
EIBM 2%,

To facilitate effective monitoring, the EBCG Regulation requires that FRMs have access
to all areas in which the operational activities of the Agency take place and to all
documents relevant to the implementation of those activities. However, differences in
interpretation on the scope of the FRMs’ mandate/monitoring and access to operational
areas and documents (including databases) have hindered the effectiveness of the
monitoring activities. In addition, limitations imposed by some national authorities to the
FRMs’ ability to monitor certain activities, such as not allowing their participation in
(land and sea) patrolling and/or debriefing interviews, further constrained FRMs’
effectiveness in fulfilling their monitoring capabilities. To guarantee effective
monitoring, the ED adopted the SOP for the FRMs in March 2023?%, which also
reiterates the access rights of FRMs in line with the EBCG Regulation.

Consultative Forum (CF)

Unlike the FRO and FRMs, the CF does not have the mandate to monitor Frontex’s
activities. Rather, it assists the Agency by providing independent advice on fundamental
rights matters. The ED and the MB, in coordination with the FRO, may consult the CF

on any matter related to fundamental rights®!°.

Although the CF may carry out on-the-spot visits to the Agency’s operations (in its
headquarters and in host Member States), these visits are not aimed at fundamental rights
monitoring. Rather, their objective is to collect information, which may be used to inform
the CF’s work to advise the Agency. Despite the adoption of MB Decision 43/2022,
which also aimed to improve cooperation between the Agency and the CF, including by
setting clearer procedures and timelines regarding the response to CF recommendations,
the Forum has argued that there are several challenges stemming from the Regulation or

206 Article 109(5) of the EBCG Regulation.

207 Conclusion of the Management Board of 5 March 2021.

208 Article 109(3) and Article 110(1) of the EBCG Regulation.

Frontex (2023). ‘Standard Operating Procedure (SOP) on roles and responsibilities of Fundamental
Rights Monitors (FROMs) in Frontex operational activities’. Internal document.

210 Article 108(1) of the EBCG Regulation.
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its implementation that risk limiting the impact of their work. These include insufficient
access to information, lack of request for consultations from the Agency or insufficient
time to reply to requests, and limited follow-up to the CF’s recommendations. Several
stakeholders also highlighted the difficulties for civil society organisations to continue
contributing to the work of the CF on a voluntary basis, given their limited resources and
staff?!!,

Decisions to suspend, terminate or not launch activities (Article 46)

Article 46 provides another important fundamental rights safeguard of the EBCG
Regulation. It establishes the obligation of the ED to suspend, terminate or not launch
any activity of the Agency if the conditions to conduct such activities are not (or no
longer) fulfilled, including in cases of serious or persistent fundamental rights
violations*'?. Various stakeholders highlighted that the EBCG Regulation leaves
considerable discretion to the ED in this regard?'.

To fill this gap and to strengthen the functioning of Article 46, in 2022 the Agency
adopted a Standard Operating Procedure (SOP) on establishing the roles and
responsibilities within the Agency to support the decision-making process of the
ED.?'* The SOP also aims to clarify the applicable criteria for decisions, setting out a
gradual approach and relying on the principle of proportionality when deciding actions to
be taken under Article 46. Whenever appropriate, mitigating/corrective measures should
be put in place to improve and resolve the situation without triggering Article 46.

Stakeholders’ views diverge on the design and application of Article 46. As withdrawing
Frontex staff from a host country limits or eliminates the FRO’s ability to monitor and
report on possible fundamental rights violations at that country’s borders, and the
Agency’s ability to contribute to improving the situation, some stakeholders even suggest
a ‘reverse Article 46°, which could entail additional safeguards and/or an enhanced
presence of the Agency in response to fundamental rights violations at the borders of the
host Member State?!?.

Stakeholders’ views similarly diverge on the authority adopting the decision referred to
in Article 46. The EBCG Regulation puts this responsibility on the ED of the Agency.
Some consider that this provision has the potential to place excessive public and political
pressure on the ED alone, without involving other relevant actors (such as the MB,

211 ICF interviews with civil society organisations/members of the CF (3, 4, 7).

212 Article 25 of the Regulation (EU) 2016/1624 (no longer in force) referred to the suspension or
termination of activities only, without including the preventive component (i.e. not launching the
activities).

Based on interviews with civil society organisations/non-members of CF (2/4) and civil society
organisations/members of CF (3/5) and international organisation/member of CF (1/3).

Decision of the Executive Director, Standard Operating Procedure — mechanism to withdraw the
financing of, or suspend or terminate, or not launch Frontex activities.

215 ISF interview with Frontex and FRO (1/5).
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214
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European Commission, or the Council)?'¢. On the contrary, others argue that the potential
involvement of such actors could lead to the politicisation of the process (with the risk of
having political actors blocking in practice the possibility of triggering Article 46)?'".

Serious Incident Reporting (SIR) mechanism

The SIR mechanism is one of the main reporting mechanisms of the Agency and is used
to promptly inform the Agency’s management and relevant stakeholders!®
incident (SI). This section focuses on the SIRs related to fundamental rights violations
(so-called SIR category 1).

of a serious

The EBCG Regulation only mentions this mechanism once in in Article 46, without
however establishing any rules on the mechanism itself. Therefore, the Agency adopted a
revised and enhanced SOP on the SIR procedure in a 2021 Decision of the ED, which
repealed and replaced the original 2014 SOP on the mechanism?!’. The adoption of the
SOP on SIRs is relatively recent and further monitoring is needed to assess its
functioning®?’.

The SIR mechanism provides important information for the FRO to monitor the Agency's
compliance with its obligations to respect fundamental rights. The shortcomings of the
previous SIR mechanism, in particular following the investigations into allegations of
Frontex’s involvement in pushbacks in 2020 and 2021, prompted the Agency to improve
the mechanism. The revised SOP enhances the role of the FRO by allowing the direct
reporting of situations that potentially violate fundamental rights, as well as
automatically assigning the FRO as case-handler for all incidents concerning alleged
violations of fundamental rights.??! However, according to the CF, the mechanism may
still require further improvements to be effective. For example, in the Forum’s view the
FRO should be involved in all steps of the process, i.e. identification, categorisation and
handling of cases, and the FRO should have the possibility to challenge previously made
decisions on the categorisation of incidents??.

Overall, the external study identified some factors that may continue to limit the
mechanism’s effectiveness. Some of these factors have largely already been addressed,

216 View expressed by seven MS as a follow-up to discussion in the Council’s Frontiers Working Party on

26 May 2023.

View expressed by three MS as a follow-up to discussion in the Council’s Frontiers Working Party on
26 May 2023.

SIR mechanism primarily informs Frontex Executive and Senior Management, the FRO, Member
States and third countries (where appropriate and in accordance with the relevant status agreement and
operational plan), the MB, and other relevant stakeholders.

Executive Director Decision on standard operating procedure (SOP) — serious incident reporting.

220 ICF survey of MS/SAC authorities: 1/27.

221 Executive Director Decision on standard operating procedure (SOP) — serious incident reporting.

22 Consultative Forum’s contribution to the Commission’s evaluation of the EBCG Regulation, p. 12.

217

218

219
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chiefly by the introduction of the 2021 SOP on the SIR mechanism, such as the perceived
insufficient involvement of the FRO in handling reports. Other issues persist, such as
limited sources of information, a problem that may be exacerbated by insufficient
cooperation from national authorities during investigations and follow-up. Additionally,
serious incident files remain “open” for long periods of time, although this is also due to
the FRO being reluctant to close incidents if the feedback received by national authorities
is deemed insufficient. Other overarching issues may include difficulties in ensuring that
any established wrongdoings are adequately remedied, particularly as the responsibility
with regard to following up on SIRs concerning category 1 SC falls on the national
authorities of Member States, as well as an overall lack of transparency (SIRs are
restricted documents), and the fact that the mechanism does not feature avenues for
redress for any established injured parties — although any victims can pursue redress
through other mechanism including legal action against the Agency. An overall lack of
incentives for deployed staff to submit SIRs was also noted. The Agency has already
started to take measures to address this issue. Thus, the FRO has been working to
increase Agency staff awareness of the SIR mechanism and the revised SOP, through
training and briefing activities, as well as better advertising the obligation to report
serious incidents, the existing mechanisms to protect whistle-blowers and anyone
reporting incidents, and the potential consequences for not reporting violations of
fundamental rights. Moreover, the presence of FRMs on the ground contributes to a
broader utilisation of the SIRs mechanism: FRMs inform deployed staff on the SIRs
mechanism and encourage them to submit SIRs where appropriate and may also submit
SIRs themselves. In addition, the FRO has created a dedicated SIR team within the
Fundamental Rights Office. The capacity of the SIR team will however need to increase,
given the growing number of SC officers and new deployment activities*?*.

Complaints mechanism

Introduced in 2016, the complaints mechanism is an important component of the
Agency’s fundamental rights protection framework. Despite being one of the main
reporting mechanisms, over the years various stakeholders have raised concerns about its
set up and implementation, suggesting that these may have limited its capacity to provide
an effective and accessible tool for reporting, investigating, and remedying alleged
breaches of fundamental rights??*. More specifically, these concerns relate to the access,
scope, independence, and transparency of the mechanism, the limited role of the DPO in
the process, issues with lack of adequate follow-up to complaints, and absence of options
for remedy and appeal.

In particular, the complaints mechanism does not provide access to those who have not

been affected ‘directly’ by actions or omissions®*, nor does it allow the possibility to

223 ICF interview with the Fundamental Rights Office (1/5).

224 Consultative Forum’s contribution to the Commission’s evaluation of the EBCG Regulation, p. 8.

225 European Council on Refugees and Exile (ECRE) (2021). ‘Holding Frontex to account. ECRE’s
proposals for strengthening non-judicial mechanisms for scrutiny of Frontex’.
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initiate a complaint ex officio®*, nor to submit anonymous complaints??’. This restricted
access might be a contributing factor to the low number of complaints submitted via this
mechanism. On the other hand, allowing broader access to the mechanism may lead to
the submission of frivolous complaints. Additionally, EU regulations already impose the
obligation to report wrongdoing noticed in the exercise of their duties?’®. Any staff
witnessing wrongdoings but not directly employed by the Agency, moreover, since 2021
has access to the Agency’s whistle-blower mechanism. The EP**° and the European
Ombudsman®® have called into question the independence of the complaints
mechanism, given the role of the FRO and ED, respectively, in assessing and deciding
on the complaints. Although the FRO recommends appropriate follow-up, the decision
on the merits of the complaint lies with the ED, who should ensure proper follow-up and
report back to the FRO. For complaints concerning national staff, the merits of the
complaints are assessed by the national authorities, as the FRO forwards those
complaints to the relevant Member State and sends a copy to the Member State’s national
human rights institution or ombuds institution, as applicable, for further action.

Where a complaint relates to data protection issues, the ED consults the DPO before
taking a decision®*!. During the consultation, it was reported that the work of the DPO in
this area has been very limited so far?**.

Furthermore, the EBCG Regulation does not provide for the possibility of appeal within
the complaints mechanism. The European Ombudsman found that the mechanism lacks
scrutiny and indicated that decisions by the ED on complaints forwarded by the FRO
may be challenged before the European Ombudsman?**.

Return monitoring and fundamental rights

In line with the EBCG Regulation®**, the Agency adopted a code of conduct for return
operations and return interventions, which reinforces the respect for fundamental rights

226 FRA (2018). ‘The revised European Border and Coast Guard Regulation and its fundamental rights
implications. Opinion of the European Union Agency for Fundamental Rights’. Available at:
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-opinion-ebcg-05-2018 en.pdf

227 ICF interviews with the European Ombudsman, an EU agency (FRA), a civil society
organisation/member of the CF (5) and a civil society organisation/ non-member of the CF (9);
European Ombudsman (2020). ‘Decision in OI/5/2020/MHZ on the functioning of the European
Border and Coast Guard Agency's (Frontex) complaints mechanism for alleged breaches of
fundamental rights and the role of the Fundamental Rights Officer’.

228 Article 21a of the EU Staff Regulations.

229 FSWG (2021). ‘Report on the fact-finding investigation on Frontex concerning fundamental rights
violations’.

20 Buropean Ombudsman (2020). ‘Decision in Case OI/5/2020/MHZ, Functioning of the European

Border and Coast Guard Agency's (Frontex) complaints mechanism for alleged breaches of

fundamental rights and the role of the Fundamental Rights Officer’.

Management Board Decision 19/2022 of 16 March 2022 adopting rules on the complaints mechanism,

Article 10.

ICF interview with Frontex.

ICF interview with the European Ombudsman.

B4 Article 81(2) of the EBCG Regulation.
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when carrying out these activities?>*, through a number of obligations and good practices
to be observed/ implemented.

The monitoring of forced-return operations is carried out by the pool of forced-return
monitors. The pool is set up by the Agency from monitors of competent bodies of the
Member State. The Agency also contributes FRMs to the pool®*°. The FRA raised
questions about the governance of the pool as the management of the pool of forced-
return monitors is currently assigned to the FRO (independent but not external to the
Agency). The FRA considers that handing over this responsibility to a fully external
entity could enhance the independence of the pool?*’. Before 2021, the pool solely
comprised monitors from Member States, while the Fundamental Rights Office worked
to train and then appoint FRM:s as forced-return monitors>*%.

Issues were reported in relation to the limited number of experts made available to the
pool by Member States, which might limit the capacity to meet monitoring needs for all
relevant operations®*®. In 2021, the FRO recruited three FRMs to act as forced-return
monitors, and in 2022, six FRMs acted as forced-return monitors to ensure adequate
capacity to return monitoring operations. Additional FRMs are consistently trained as
forced-return monitors to ensure that the available monitoring capacity reflects the needs

of Agency and Member States?*,24!,

4.1.3. Efficiency

4.1.3.1. Use of human and financial resources by Frontex

Key evaluation findings

Both the planned and actual allocation of human resources at the Agency are broadly in
line with the tasks assigned by the EBCG Regulation. Apart from the large increase in
the number of SC Category 1 recruits, the distribution of staff between activities and
divisions has not changed substantially since the Regulation was introduced.

Both the planned and actual allocation of financial resources at the Agency reflect the
implementation of the EBCG Regulation. In 2020, the recruitment and training of the SC
attracted a larger share of funding. Since 2021, operations and technical equipment have
accounted for a larger share of the budget.

Frontex has faced significant challenges in implementing its increasing financial
resources, but it has largely been able to adapt its budgetary management to its new
mandate and to the expected operational results.

Frontex (n.d.). ‘Code of conduct for return operations and return interventions coordinated and
organised by Frontex’.

236 Article 51 of the EBCG Regulation.

27 ICF interview with FRA.

238 ICF interview with the Fundamental Rights Office (1/5).

2 ICF interview with DG HOME.

240 ICF interview with the Fundamental Rights Office (1/5).

241 ICF study (2023), pp. 84-101.
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The EBCG Regulation significantly increased Frontex's resources, with its budget more
than doubling and staff almost tripling between 2019 and 2022. This trend is set to
continue, as the EU contributions will steadily increase under the remainder of the 2021-
2027 MFF. Frontex, in turn, is expected to meet the increasing budgetary targets each
year and to translate these resources into effective and efficient implementation of the
Regulation. Figure 2 shows the magnitude of this increase.

Figure 2 EU contribution to Frontex (2016-2027)

1,400 40%

1,200 35%
30%

Millions

1,000

25%
800
20%

600
15%

400 10%
200 5%

0%
2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027

Opening EU contribution (commitments)
Closing EU contribution (commitments)
= 0/s increase in the opening EU contribution from previous year

Source: ICF, based EU budget data from MFF 2014-2020 and MFF 2021-27.

The adoption of the EBCG Regulation also led to a significant increase in human
resources dedicated to operational response, including the SC. This sharp increase in its
budget, in combination with its expanded mandate, created significant implementation
challenges for the Agency, which are expected to be mitigated over time. Besides the
general MFF 2021-2027 reduction in the Agency’s budget (40%), further reductions
were applied by the budgetary authority to the annual budget for Frontex in 2021, 2022
and 2023. The Agency’s budget in those years was reduced by EUR 61 million*?, by
EUR 65 million and EUR 50 million respectively. Despite the reductions from their
initial budget, the Agency recently released EUR 15 million of its EU contributions for
2023, EUR 57.2 million in 2022 and EUR 14.6 million in 2021. Moreover, in the years
2019 and 2020, the Agency also released respectively 22.3 million and 98.9 million. The
largest budget adjustment in 2020 was mainly due to the challenging and changing
circumstances caused by the pandemic situation which triggered the Agency to scale
down its activities in the area of return, joint operations and onboarding of the SC as well
as that many activities, in particular trainings, meetings and recruitments, have been
performed remotely. Based on the executed budget, implementation of the appropriations

242 The EUR 61 million is backloaded to 2025, 2026 and 2027 (EUR 61m/3).
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is sound, confirming that the Agency is still quite effective in forecasting its short-term
budget implementation.

Overall, the allocation of human and financial resources in Frontex's strategic planning
has been broadly in line with the tasks assigned to the Agency by the EBCG Regulation
as well as with its strategic and horizontal objectives set in the SPD. Since 2021, staff has
shifted towards strategic objectives related to operational activities rather than horizontal
objectives, such as internal management and cooperation. The SC development drove the
financial resources allocation in 2020, while resource planning from 2021 onwards has
been stable, prioritising operational support, returns, and horizontal management.
Resource allocation appeared adequate to some extent for developing and managing
human resources and TEPs.

In adapting its budgetary management to the new mandate and expected operational
results, some areas of expenditure, generally related to the implementation of the EBCG
Regulation, have proved particularly problematic for the Agency from a budgetary and
financial management perspective. Moreover, the efficiency of the Agency’s financial
resources allocations has varied during the years. For instance, Frontex's ability to spend
its voted budget for infrastructure and operating expenditure decreased in 2020 and 2021
in comparison to 2019, while 'staff expenditure' remained within targets. This is
indicative of the difficulties in implementing the significantly growing budget lines
related to joint operations, deployment of team members and equipment.

Moreover, Frontex has generally been able to spend the amounts carried over from the
previous year, with no significant difference between the three years considered. For
example, EUR 159.4 million were carried forward from 2020 to 2021 (43.6 %) compared
to EUR 102 million from 2019 to 2020 (32%). Out of this amount carried forward EUR
20.3 million were cancelled, representing 12.8% of the total appropriations carried
forward. For comparison, EUR 9.4 million (9%) had to be cancelled in 2020.

EUR 240.4 million were carried forward from 2021 to 2022 (47%) which is a higher
level compared to EUR 159.4 million from the previous year. Out of the amount carried
forwards EUR 39.4 million were cancelled, representing 16%.

Approximately 90% of the amounts carried forward under 'Infrastructure and operating
expenditure' and 'operational expenditure' are paid within the year following the initial
commitment, while a greater proportion (50%) of those recorded under 'Staff
expenditure' is returned each year, although this is small in absolute terms.

The most problematic carried over budget items under 'operational expenditure' are
'Agency equipment' and 'strengthening capacities', which includes training and research
and innovation. In 2021, under the ‘Agency equipment’ budget item, 78% of funds were
automatically carried over (EUR 20.4 million) and 22% of funds were cancelled,
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corresponding to EUR 5.9 million?*3. These amounts have further increased in 2022, with
respectively 85% of funds carried over and 15% cancellations, amounting to EUR 13.4
million**. A key challenge in this regard has been the insufficient clarity on the
acquisition strategy and the logistics concept, linked to the delays in the adoption of the
multi-annual acquisition strategy?+.

4.1.3.2. Costs and benefits generated by the EBCG Regulation

Key evaluation findings

As regards costs, while the Regulation is largely implemented via the budget allocated to
Frontex, there are also substantial additional investments via 2014-2020 ISF and 2021-
2027 BMVI, co-financed by the EU and the Member States, as well as national funds for
IT-related activities and EUROSUR upgrades.

In terms of benefits, the vast majority of Member States see the operational support
provided by the Agency as positive, both as concerns support with SC staff and with
technical equipment. Member States having a small territory and those with borders
facing migration routes expressed greater satisfaction with the support received from
Frontex, particularly in terms of risk analysis, returns, and deployment of resources.

Frontex’s activities in the area of return are recognised by Member States as providing
benefits in time and administrative burden savings, financial savings, and the availability
of additional resources.

In terms of implementation, the following inefficiencies have been identified:

o The strategic and operational planning process imposed on Member States by the
EBCG Regulation has proved burdensome and somewhat inefficient;

e Operational and contingency plans have posed challenges due to overlaps with
situational awareness, and

o The development of the capability roadmap by Frontex was impacted by delays in
the finalisation of national capability plans and the absence of the Agency’s
acquisition strategy, causing further delays at both EU and national level**.

As regards the SC,

o the reimbursement of Categories 2 and 3 SC officers is burdensome for Member
States, it often does not cover the full costs and may also be insufficient to
motivate experienced officers to be deployed, and

e Member States consider the financial support provided under Article 61 to be
cumbersome and inadequate, making it challenging for them to maintain staffing
levels and meet national needs.

243 The most important specific problems, such as the ‘principle of annuality' in the acquisition of large-

scale equipment (e.g. vessels), and the absence of an acquisition strategy were presented in section
4.1.2.5 and explained in section 2 (EQ 6.2) of Annex Illa.

Budget implementation reports for the implementation period 1 January until 31 December 2021 and
for the implementation period 1 January until 31 December 2022.

The multiannual strategy for acquisition and management of the Agency’s equipment was adopted on
15 September 2023 with Management Board decision 28/2023.

246 See section 4.1.2.5.

244

245
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Member States have benefitted from EU funds®*’ to implement the EBCG Regulation
and manage borders and migration. Under 2014-2020 ISF-Borders and Visa instrument,
within the framework of targeted specific actions (up to 90% EU co-financing rate, the
difference being covered by the Member States’ national budget), an additional EU
funding of EUR 336.8 million was supporting the Member States with the purchase of
border surveillance equipment (such as coastal and off-shore patrol vessels, thermo-
vision vehicles, fixed wing airplanes) to be put at the disposal of Frontex.

Furthermore, the 2021-2027 Border Management and Visa Policy Instrument (BMVI),
which is part of the EU Integrated Border Management Fund prioritised and will
continue to support the operationalisation of the EBCG. Thus, following a BMVI
Specific Action launched in October 2022, a total EU contribution of EUR 201.1 million
is added to Member States BMVI programmes to purchase technical equipment (such as
coastal and offshore patrol vessels, patrol cars, fixed wing aircraft, vertical take-off and
landing remotely piloted aircraft, etc.), to register it in the Technical Equipment Pool and
put it at the disposal of Frontex to increase its operational capacity, in accordance with
Article 64(14) of the Regulation (EU) 2019/1896. A similar BMVI Specific Action will
be launched in 2024.

This additional EU funding represents a major and targeted support to Member States to
deliver on the operationalisation of the EBCG.

In addition, BMVI operating support is funding certain costs of Member States to the
extent that they are not covered by the Frontex in the context of its operational activities
(such as staff costs, including training, maintenance or repair of equipment and
infrastructure, etc.). It can also cover entirely (100% EU funding rate) the running costs
incurred by the host Member State when participating, for example, to a joint operation
or a rapid border intervention, a return operation or a return intervention takes place.

A significant proportion of resources from national budgets is allocated to IT-related
activities, particularly for EUROSUR upgrades. The amount of IT-related funds for
Member States is consistent with the increasing investments of Frontex in IT systems for
situational awareness, information exchanges and security, and these activities are
expected to increase in the coming years, based on the Frontex Information Management
Framework. While Frontex handles a considerable portion of IT investments, Member
States are responsible for developing national modules to connect with EU systems and
facilitate information exchange.

The quantification of the inefficiencies arising from the Regulation and its
implementation is difficult, and Frontex itself has not carried out detailed estimates, but
the main identified issues related to the structure and deployment of the SC, the lack of

247 Internal Security Fund (ISF) — Borders and visa (2014-2020); Integrated Border Management Fund
(Border Management and Visa Policy Instrument (BMVI) (2021-2027); Asylum, Migration and
Integration fund (AMIF) (2014-2020); Asylum, Migration and Integration fund (AMIF) (2021-2027).
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clearly developed logistics concepts, the lack of an acquisition strategy, and delays in
developing a clear vision for the deployment of the SC*%,

One key issue is the administrative burden Member States face in relation to the
reimbursement of Category 2 and Category 3 officers, including travel costs and other
expenses, which are often insufficient to cover the full costs or to motivate experienced
officers to be deployed. Recent changes in reimbursement reporting requirements for
Member State staff have reportedly increased the administrative burden on Member
States?.

Member States have pointed out to similar issues with regard to the financial support
under Article 61 (Category 2 officers seconded to the SC), considering the system as
cumbersome and the level of financial support as inadequate to maintain staffing levels
and meet national needs. The administrative workload leads to a mobilisation of
resources that could be used more effectively by Member States. Moreover, the
correction coefficient for reimbursement under Article 61> does not adequately account
for changes in the costs of living. This issue does not derive from the Regulation per se
but affects the efficiency of its implementation.

In terms of possible actions to achieve simplification and cost reduction, the following
issues could be addressed:

e the streamlining and simplification of obligations on Member States relating to
the multiannual strategic planning process of Frontex, and in particular of the
operational plans;

e possible simplification of the financial support and reimbursement schemes for
the preparation and deployment of Category 2 and Category 3 officers®!, as well
as for the financial support linked to Article 61.

4.1.4. Standing Corps

This section presents the evaluation findings related to the Standing Corps (SC). These
findings support and contribute to the review of the SC, in particular the review of the
overall number and composition of the SC, including the size of individual Member State
contributions, expertise, professionalism and training of the SC, as well as of the
necessity to maintain the reserve for rapid reaction??2.

Key evaluation findings

SC has been mostly relevant to supporting Member States in the external border
management and returns. The deployments are predominantly in line with the

248 Further details can be found in section 2 (EQ 6.2) of Annex Illa.

24 Interviews in a case study.

As for Article 61(2) of the Regulation, the financial support for the SC is calculated using as a
reference amount the annual salary of contractual agents in function group III, grade 8, step 1 of the
institutions of the Union, adjusted by a corrective coefficient per Member State.

231 ICF survey of MS: 14/27.

252 Article 59 of the EBCG Regulation.
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operational needs.

Nevertheless, there are several factors hindering the SC ability to fully support Member
States. These challenges to overcome are of a practical, organisational and legal nature.

The Agency initially faced delays in the recruitment of SC Category 1 (statutory staff
recruited by Frontex). Moreover, it continues to be difficult to ensure a national balance
of Category I staff. There are also gaps in certain specialised profiles of staff.

The Agency initially faced delays in the recruitment of SC Category 1 staff (statutory
staff recruited by Frontex), in part due to the COVID-19 pandemic. Moreover, it
continues to be difficult to ensure a geographical balance of Category 1 staff.

While Categories 2 (long-term secondments from Member States) and 3 (short-term
deployments from Member States) SC are found to be experienced officers of the Member
States, the background and training of Category 1 is not always found to be adequate to
providing effective support to Member States, though feedback from various Member
States differs. Overall, the training for Category 1 staff has been found to be relevant to
their tasks, but there is room for improvement to ensure the necessary amount and
quality of the training for all the SC, especially Category 1.

Category 4 (a reserve of the Member States for rapid border interventions) has not been
deployed during the evaluation period. In the event of needs for additional resource,
other categories have been sufficient. This supports phasing out of Category 4, as
planned.

The size of individual Member States’ contributions to the SC appears largely adequate
to meet the objectives of the EBCG Regulation. Though Member States have kept a good
level of compliance with national contributions, they face several challenges in
nominating and seconding SC to the Agency and might encounter further challenges to
do so in the future. Some challenges are due to the conditions for financial
reimbursement of the Agency to the Member States and, more broadly, to the working

conditions of the SC.

Deployments of SC

The establishment of the SC has been one of the most essential novelties of the EBCG
Regulation with its main objective to support Member States in the management of the
Union external borders, migration management, and returns.

SC 1s a new concept. It is growing into a total of 10 000 fully equipped operational staff
by 2027, thus ensuring constant and timely availability of the resources. The objective of
the SC is to remedy the shortcomings of the previous pooling mechanism of the
resources of the Member States. The contributions of each Member State to Categories 2
and 3 are gradually increasing from 2021 to 2027. The number of SC Category 1, which
is recruited by the Agency is increasing in parallel.

Member States consider the deployment of the SC to be relevant in terms of needs.
This is primarily because SC offers additional resources, when needed.

The deployments correspond mostly to the operational needs. Recently, the deployments
have increased proportionally most in Central and Western Mediterranean, Eastern land
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borders and Western Balkans and the operational area of the Eastern Mediterranean
migratory route has also seen an increase in deployments. Additionally, SC has provided
significant and welcome support to the return operations.

Number and composition of the SC

Beyond the Agency, the EBCG includes the national authorities responsible for border
management, including coast guards where relevant, and the national authorities
responsible for returns.

Three main groups of national authorities contribute to the SC: law enforcement and
border management authorities, defence authorities, and authorities with other duties.
Most of the SC (97%) are seconded (Category 2) or nominated (Category 3) by national
authorities with law enforcement and border management duties. These include police
forces, border and coast guards, as well as entities with mandates concerning migration,
integration, return management, and customs. A minority of the SC is nominated or
seconded by defence authorities (1.8%).

The overall number of the SC meets the operational needs in the foreseeable future.
The building up of the SC is evolving gradually until 2027. So far, there has not been any
evidence of factors that would impact the objective set in the Regulation. There are no
changes in the operational environment either that would change the planning parameters
to alter the objective of 10 000.

The decision on the size of the SC was based on the operational needs analysis and actual
deployments at the time of the preparations of the Regulation. At the time, Member
States had in the pool for deployments of the joint operations 7 000 individuals.
Additionally, the number of border guards nominated for the rapid reaction pool was 1
500 and the number within three return pools was 1 500. That was the number of
personnel considered to cover the foreseen operational needs. In line with this total
number, by 2027, SC will inc