ANNEX 11

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
laying down harmonised rules on the appointment of legal representatives for the purpose of gathering evidence in criminal proceedings

2018/0107(COD)
DRAFT

The amendments made by the EP and the Council in the text of the proposal for a Directive compared to the Commission's proposal are marked as
follows:

- the new text is marked in bold italics;

- the deleted parts of the text are marked in strikethrough.

- the parts amended following discussions at trilogues or technical meetings will be underlined.

Where full paragraphs of the Commission's proposal were not amended by the EP and the Council, they are not repeated in the columns reflecting their
respective positions, but are marked with a diagonal line in the 4th column.

Parts provisionally agreed at the trilogue are going to be marked in green.

Parts provisionally agreed at the technical meetings and to be confirmed at the trilogue are going to be marked in blue.

Parts to be further discussed are going to be marked in yellow.

Footnotes are marked in red. Their numbering does not correspond to the respective original documents. Updating and renumbering must be
done_manually (NO automatic update).
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

Formula

; COM/2018/226 final -
2018/0107 (COD)

A9-9999/2020 - 11 December
20201

7348/19

Proposal Title

2 Proposal for a DIRECTIVE OF
THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL laying down
harmonised rules on the
appointment of legal

representatives for the purpose

Proposal for a DIRECTIVE OF
THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL laying down
harmonised rules on the
appointment of legal

representatives for the purpose of

the purpose of gathering evidence in criminal proceedings
having regard to the Commission proposal to Parliament and the Council (COM(2018)0226),
having regard to Article 294(2) and Articles 53 and 62 of the Treaty on the Functioning of the European Union, pursuant to which the Commission submitted the proposal to

Parliament (C8-0154/2018).

having regard to Article 294(3) of the Treaty on the Functioning of the European Union,

having regard to Rules 59 of its Rules of Procedure,
having regard to the report of the Committee on Civil Liberties, Justice and Home Affairs (A9-0000/2020),

1. Rejects the Commission proposal;

2. Calls on the Commission to withdraw its proposal;

3. Instructs its President to forward its position to the Council, the Commission and the national parliaments.

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL laying down harmonised rules on the appointment of legal representatives for
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

of gathering evidence in

criminal proceedings

gathering evidence in criminal

proceedings

Formula

Having regard to the Treaty on

Having regard to the Treaty on

Having regard to the opinion of
the European Economic and
Social Committee ',

the Functioning of the European | the-Funetioningofthe Eurepean | the Functioning of the European
Union, and in particular Unien—and-in-particular Union, and in particular
Articles 53 and 62 thereof, Articles53-and-62-thereof Articles 53 and 62 thereof,

Formula

4 Having regard to the proposal Havinsregard-to-the-propesal Having regard to the proposal
from the European Commission, | frem-theEurepean-Commission: | from the European Commission,

Formula

5 After transmission of the draft Aftertransmission-of the-draft After transmission of the draft
legislative act to the national legislativeact-to-thenatienal legislative act to the national
parliaments, parliaments: parliaments,

Formula

6

Having regard to the opinion of
the European Economic and
Social Committee ’,
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Commission Proposal EP mandate Council Mandate Draft agreement

roIrcC..p.. torc o roic..p..

Formula

7 Acting in accordance with the Acting-in-accordance-with-the Acting in accordance with the

ordinary legislative procedure, erdinarytesisiative-procedure: ordinary legislative procedure,
Formula
8 Whereas: Phereas: Whereas:
hecital 11 Commented [HC29]: Presidency 30/06/2022 : all recitals
which are blank, written without colour or in yellow are not
(1)Network-based services can | () Netwerlkbasedservieesean | (1) Network-based services can eI e s e e

to ensure consistency with the operative part

9 in principle be provided from in-prineiple-be-provided-from in principle be provided from
anywhere and do not require a anrhereand-dotrotredqiire s anywhere and do not require a

physical infrastructure, physicalinfrastrueture—corperate | physical infrastructure, corporate
corporate presence, or staff in presence—orstaffinthe-country presence, or staff in the country
the country where the services where-the-services-are-offered: where the services are offered,

are offered, nor in the internal sorn-thednrernal market it nor in the internal market itself.

market itself. As a consequence, | As-a-eonsequeneeiteanbe As a consequence, it can be
it can be difficult to apply and dittrenttteappland-enteree difficult to apply and enforce
enforce obligations laid down in | eblizatiensiaid-dewn-innatienat | obligations laid down in national

national and Union law which and-Uniontew-whieh-applyte-the | and Union law which apply to the
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

apply to the service providers

service providers concerned, in

concerned, in particular the partieuiar-the-oblisationte particular the obligation to
obligation to comply with an complyithanorderor+ comply with an order or a
order or a decision by a judicial | deeision-by-ajudieinl-authority decision by a judicial authority.
authority. This is the case in Fhisis-the-easein-partentarin This is the case in particular in
particular in criminal law, where | erimineHew—where-Member criminal law, where Member
Member States’ authorities face | Statesautheoritiesface States’ authorities face
difficulties with serving, diffieulteswith-serving—ensuring | difficulties with serving, ensuring
ensuring compliance and compliance-and-enforcing their compliance and enforcing their
enforcing their decisions, in decisions—in-partieularwhere decisions, in particular where
particular where relevant relevanterrieeTareprovided relevant services are provided
services are provided from from-outside-their-territery- from outside their territory.
outside their territory.
Recital 2
10 (2) Against that background, 2-Asanstthatbaekeround: (2) Against that background,

Member States have taken a Member-States-havetakena Member States have taken a
variety of disparate measures to | ¥ariety-of-disparate-faeasureste | variety of disparate measures to
more effectively apply and mere-effectivelapphrand more effectively apply and
enforce their legislation. This enforce-theirlegislation—This enforce their legislation. This
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

includes measures for inelades-measuresforaddressing | includes measures for addressing
addressing service providers to | serviee-providers-to-obtain service providers to obtain
obtain electronic evidence that is | eleetronte-evidenee-thatisof electronic evidence that is of
of relevance to criminal relevanecto-erithinal relevance to criminal
proceedings. proecedingss: proceedings.

Recital 3

11 (3) To that end, some Member B Fe-thatend—someMember (3) To that end, some Member
States have adopted, or are Staterhareadepted—otare States have adopted, or are
considering adopting, legislation | eensiderinsadeptinglegislatien | considering adopting, legislation
imposing mandatory legal impesing-mandaterylegal imposing mandatory legal
representation within their own | representation-within-theirowsn representation within their own
territory, for a number of service | territery—fora-numberofservice | territory, for a number of service
providers offering services in providers-offeringservicesinthat | providers offering services in that
that territory. Such requirements | territery—Suchrequirements territory. Such requirements
create obstacles to the free erepteebrtaelesto-thefree create obstacles to the free
provision of services within the | prevision-efservieeswithinthe provision of services within the
internal market. irernabmatiet internal market.

Recital 4
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Commission Proposal
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Council Mandate

Draft agreement

(4) There is a significant risk -There-is-a-significantrisk+that | (4) There is a significant risk that

12 that other Member States will other Mamber Sratecudill o ta other Member States will try to
try to overcome existing overcome-existingshorteomings | overcome existing shortcomings
shortcomings related to related-to-catherineevideneein related to gathering evidence in
gathering evidence in criminal eriminal-proeeedings-by-means-of | criminal proceedings by means of
proceedings by means of impesinedisparatenational imposing disparate national
imposing disparate national eblizattonintheabsenceeota obligations in the absence of a
obligations in the absence of a Tnten—wideapproach—Thisis Union-wide approach. This is
Union-wide approach. This is bound-to-createfurtherobstacles | bound to create further obstacles
bound to create further obstacles | to-the-free-provision-ofservices to the free provision of services
to the free provision of services | within-the-internal-market within the internal market.
within the internal market.

Recital 5

13 (5) Under the current S5y Underthe-current (5) Under the current
circumstances, the resulting circumstances—theresultinglegal | circumstances, the resulting legal
legal uncertainty affects both uneertainty-affectsboth-service uncertainty affects both service
service providers and national providers-and-national providers and national
authorities. Disparate and attherttePisparateand authorities. Disparate and
possibly conflicting obligations | pessibly-eenflietins-oblications possibly conflicting obligations
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EP mandate

Council Mandate

Draft agreement

are set out for service providers

are set out for service providers

established or offering services | established-er-efferingservieesin | established or offering services in
in different Member States, differentMember-States—whieh different Member States, which
which also subject them to et themredHForent also subject them to different
different sanction regimes in ShireHeRFe st Hreareef sanction regimes in case of
case of violations. This wiolations—This-divergeneeinthe | violations. This divergence in the
divergence in the framework of | framewerk-oferiminal framework of criminal
criminal proceedings will likely | proceedings—willlikelyfusrther proceedings will likely further
further expand because of the expand-because-of- the-growing expand because of the growing
growing importance of #mportance-of-communication importance of communication
communication and information | and-infermatien-seeietyserviees | and information society services
society services in our daily Hetr-datyrerandsoctetes in our daily lives and societies.
lives and societies. The The-feregoins-net-onlyrepresents | The foregoing not only represents
foregoing not only represents an | an-ebstaele-to-the-proper an obstacle to the proper
obstacle to the proper functionping-ofthe-internalmasket | functioning of the internal market
functioning of the internal but-also-entails-problemsforthe | but also entails problems for the
market but also entails problems | establishment-and-correct establishment and correct
for the establishment and correct | fanetioningofthe Union’sarea-of | functioning of the Union’s area
functioning of the Union’s area | freedom—seenrity-andjustee: of freedom, security and justice.
of freedom, security and justice.
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Commission Proposal EP mandate Council Mandate Draft agreement

Recital 6
(6) To avoid such fragmentation | ¢6)>Fe-aveidsuch-frasmentation | (6) To avoid such fragmentation

= and to ensure that undertakings | end-te-ensure-that-undertalinss and to ensure that undertakings
active in the internal market are | aetive-in-the-internal-market-are active in the internal market are
subject to the same or similar shbeetto-thesameorshntlar subject to the same or similar
obligations, the Union has obligations—the Unien-has obligations, the Union has
adopted a number of legal acts adepted-a-numberoflegalaetsin | adopted a number of legal acts in
in related fields such as data related-fieldssuchas-data related fields such as data
protection’. To increase the protection”™To-increase-thelevel | protection’. To increase the level
level of protection for the data S preteetenterthedai of protection for the data
subjects, the rules of the General | subjeets—therales-ofthe-General | subjects, the rules of the General
Data Protection Regulation® Data-Proteetion-Regulation” Data Protection Regulation®
provide for the designation of a | previdefor-the-desicnationofe provide for the designation of a
legal representative in the Union | legalrepresentative-intheUnien | legal representative in the Union
by controllers or processors not | by-contrellers-er-processors-not by controllers or processors not
established in the Union but established-inthe Union-but established in the Union but
offering goods or services to offeringpoods-orservicesto offering goods or services to
individuals in the Union or individualinthe Tnten-or individuals in the Union or
monitoring their behaviour if menitorine-their-behaviont+f monitoring their behaviour if
their behaviour takes place their-behaviour-takes-placeswithin | their behaviour takes place within
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

within the Union, unless the the Union—unless-theprecessing | the Union, unless the processing
processing is occasional, does i5-ecenstonai—deoesnotinetude is occasional, does not include
not include processing, on a preeessins—onalarseseate—of processing, on a large scale, of
large scale, of special categories | speeiat-entegeries-eofpersenat special categories of personal
of personal data or the data-or-the-proeessing-ofpersenat | data or the processing of personal
processing of personal data datarelatineto-ermninal data relating to criminal
relating to criminal convictions | eenvietions-and-offences—andis | convictions and offences, and is
and offences, and is unlikely to | unlikelytoresultin-ariskto-the | unlikely to result in a risk to the
result in a risk to the rights and | sights-and freedoms-ofnatural rights and freedoms of natural
freedoms of natural persons, persons—takinginto-aceountthe | persons, taking into account the
taking into account the nature, netire—context—seopeand nature, context, scope and
context, scope and purposes of | purpeses-oftheproeessingorif purposes of the processing or if
the processing or if the the-eontreHeris-a-publie-antherity | the controller is a public authority
controller is a public authority or-bods— or body.
or body.
“Directive 0SS EC of the ? Directive 95/46/EC of the
2 Directive 95/46/EC of the European-Parliament-and-ofthe European Parliament and of the
European Parliament and of the | Ceuneil-ef24-October1995-68 Council of 24 October 1995 on
Council of 24 October 1995 on | the-pretection-ofindividualsawith | the protection of individuals with
the protection of individuals regard-to-the preeessinsof regard to the processing of
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Draft agreement

with regard to the processing of | persenal-data-and-on-the-free personal data and on the free
personal data and on the free HreTenreRtot—tehdata~od & movement of such data (OJL
movement of such data (OJ L 2342330053 281, 23.11.1995, p. 31);
281, 23.11.1995, p. 31); Resulation-(E2016/670-efthe | Regulation (EU) 2016/679 of the
Regulation (EU) 2016/679 of EurepeanParliatentand-ofthe European Parliament and of the
the European Parliament and of | Cenneit-ef27-Aprit26+6-enthe | Council of 27 April 2016 on the
the Council of 27 April 2016 on | pretection-ofnaturalpersens—with | protection of natural persons with
the protection of natural persons | regard-to-the-processingeof regard to the processing of
with regard to the processing of | persenal-data-and-on-the-free personal data and on the free
personal data and on the free movement-ofsuch-data—and movement of such data, and
movement of such data, and repeatfe Difeetre 2546 FC repealing Directive 95/46/EC
repealing Directive 95/46/EC tGeneral DataProtection (General Data Protection
(General Data Protection Regulation{OFE1H94-526+6; | Regulation) (OJ L 119, 4.5.2016,
Regulation) (OJ L 119, 2062458 p- 1); Directive 2002/58/EC of
4.5.2016, p. 1); Directive the European-Parkamentand-of the European Parliament and of
2002/58/EC of the European the-Couneil-of 1 2-Fuly2002 the Council of 12 July 2002
Parliament and of the Council of | concerningtheprocessingof concerning the processing of
12 July 2002 concerning the personal-data-and-the-preteetion | personal data and the protection
processing of personal data and | efprivaey-inthe-eleetronie of privacy in the electronic
the protection of privacy in the | eemmunieations-seeter{Direetive | communications sector (Directive
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Council Mandate

Draft agreement

electronic communications on-privacy-and-electronie on privacy and electronic
sector (Directive on privacy and | eemmunieations) (03264 communications) (OJ L 201,
electronic communications) (OJ | 3+-72602p—3%~ 31.7.2002, p. 37).
L 201, 31.7.2002, p. 37). i e e — 3 Regulation (EU) 2016/679 of
3 Regulation (EU) 2016/679 of treFurepeanParhamentand-of the European Parliament and of
the European Parliament and of | the-Cenneil-of27-Apsit26+6-en | the Council of 27 April 2016 on
the Council of 27 April 2016 on | the-pretection-ofnaturalpersens | the protection of natural persons
the protection of natural persons | with-regard-to-the-processingof with regard to the processing of
with regard to the processing of | persenal-data-and-on-the-free personal data and on the free
personal data and on the free movement-ofsuch-data—and movement of such data, and
movement of such data, and repeatingDireetive- 95M46/EC(OF | repealing Directive 95/46/EC (OJ
repealing Directive 95/46/EC EHS 4520461 L 119,4.5.2016, p. 1).
(OJL 119, 4.5.2016, p. 1).
Recital 7
15 (7) By setting out harmonised H-By-settingout-harmenised (7) By setting out harmonised

rules on the legal representation | ses-on-thelegalrepresentation | rules on the legal representation
of certain service providers in ofeertain-servieeprovidessinthe | of certain service providers in the
the Union for receipt of, Unienforreecipt-ofeomplianee | Union for receipt of, compliance
compliance with and with-endentorcementof with and enforcement of
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

enforcement of decisions issued | deecisions-issued-by-competent decisions issued by competent
by competent authorities in the | autheritiesinthe MemberStates | authorities in the Member States
Member States for the purposes | for-the-purpeses-of-gathering for the purposes of gathering
of gathering evidence in evidenee-in-eriminal-proeeedings; | evidence in criminal proceedings,
criminal proceedings, the the-existing-obstaclesto-thefree | the existing obstacles to the free
existing obstacles to the free provistenotservieesshenld-be provision of services should be
provision of services should be | remeved—as-wel-asthe-future removed, as well as the future
removed, as well as the future imposition-of-divergentnational | imposition of divergent national
imposition of divergent national | appreaches-inthatregardsheuld | approaches in that regard should
approaches in that regard should | be-prevented—TLevelplayingfeld | be prevented. Level playing field
be prevented. Level playing torerrreeproviders=henldbe for service providers should be
field for service providers established—Mereover—ore established. This should not
should be established. teetrecrinablas affect obligations on service
Moreover, more effective enforeementin-the-commeon-area | providers deriving from other
criminal law enforcement in the | effreedem-—security-andjustice EU legislation. Moreover, more
common area of freedom, sheuld-be-facilitated- effective criminal law
security and justice should be enforcement in the common area
facilitated. of freedom, security and justice
should be facilitated.
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Council Mandate

Draft agreement

Recital 8

16 (8) The legal representative at 8y Thelegalrepresentative-at (8) The legal representative at
issue should serve as an issne-shouldserve-asan issue should serve as an
addressee for domestic orders addr for-domestic-orders addressee for domestic orders and
and decisions and for orders and | and-deecisions-andforordersand | decisions and for orders and
decisions pursuant to Union deeisions-pursuantte-Unientegal | decisions pursuant to Union legal
legal instruments adopted HrteRtadepted-rrh e instruments adepted falling
within the scope of Title V, seopeet e T—Chapter—t—of within the scope of Title V,
Chapter 4, of the Treaty on the | theFreaty-ontheFunetioningof | Chapter 4, of the Treaty on the
Functioning of the European the-Eurepean-Unienfor Functioning of the European
Union for gathering evidence in | sathering-evidence-in-criminal Union for gathering evidence in
criminal matters. This includes | satters—This-ineladesbeth criminal matters, including
both instruments that permit the | instuments-that-permitthe-direet | where those orders and
direct serving of orders in cross- | servins-of-eorders-in-eross-berder | decisions are transmitted in
border situations on the service | sitaations-en-the-serviee form of a certificate. This
provider, and instruments based | previder—and-instuments-based | includes both instruments that
on judicial cooperation between | enjudiecial-cooperation-betiveen | permit the direct serving of
judicial authorities under Title judicial-autheritiesunder Title - | orders in cross-border situations
V, Chapter 4. Chapter4- on the service provider or its
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Council Mandate
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legal representative, such as the
[Regulation on European
Production and Preservation
Orders for electronic evidence
in criminal matters
(“Regulation”)*], and other
instruments based-ea for judicial
cooperation applicable between
the jadicial-auntherities Member
States, notably those falling
within the scope of #ades Title
V., Chapter 4, such as the
Directive on the European
Investigation Order® and the
2000 Mutual Legal Assistance
Convention®. Recourse to the
legal representative should be
in accordance with the
procedures-set out in the

instruments and legislation
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Council Mandate

Draft agreement

applicable to the judicial
proceedings. The competent
authorities of the Member State
where the legal representative
resides or is established should
act in accordance with the role
set out for them in the
respective instrument if and
where an involvement is

foreseen.

4Regulation of the European
Parliament and of the Council
on European Production and
preservation orders for
electronic evidence in criminal
matters.

SDirective 2014/41/EU of the
European Parliament and of
the Council of 3 April 2014
regarding the European
Investigation Order in criminal
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Council Mandate

Draft agreement

matters, OJ L 130, 1.5.2014,
p-1.

¢ Council Act of 29 May 2000
establishing in accordance with
Article 34 of the Treaty on
European Union the
Convention on Mutual
Assistance in Criminal Matters
between the Member States of
the European Union, OJ C 197,
12.7.2000, p. 1 and its Protocol,
0J C 326, 21.11.2001, p. 2.

Recital 9
17 (9) Member States shall ensure | {5 Member-States-shall-ensure (9) Member States shall ensure
that the obligation to designate a | thatthe-eblicationte-desiznatea | that service providers have the
legal representative is legal-representative-is-immediate: | obligation to designate a legal
immediate, that is from the date | thatisfromthe dateof representative is-immediate that
of transposition set out in HanspesitionsetoutinAsticle7 | isfrom-the-date-oftranspesition
Article 7 for service providers forservice-providers-thatoffer set-outin-Asticle7forservice
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that offer services in the Union | services-inthe Unionatthatdate: | providersthatofferservicesin
at that date, or from the moment | erfrem-the-momentservice Hretntonat-that-date by [6
service providers start offering provider—tartofferneerriees months from the transposition
services in the Union for those e T et e thola ates deadline of this Directive] or
service providers that will start | previdersthatawill-start-offering | from the moment service
offering services after the date servieesatterthedateof providers start offering services
of transposition. Hranspesition- in the Union for those service
providers that will start offering
services after [6 months from
the date-of transposition
deadline of this Directive].
Recital 10
18 (10) The obligation to designate | 0} Fhe-oblizationte-designatea | (10) The obligation to designate a
a legal representative should legalrepresentative-should-apply | legal representative should apply
apply to service providers that to-serviee-providers-thatoffer to service providers that offer
offer services in the Union, servieesin-the Union—meaningin | services in the Union, meaning in
meaning in one or more efre-errere Member Statesr one or more Member States.
Member States. Situations Situations-where-a-serviee Situations where a service
where a service provider is provideris-establiched-en-the provider is established on the
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Council Mandate
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established on the territory of a | territery-ofaMemberState-and territory of a Member State and
Member State and offers effers-serviees-exelusivelyonthe | offers services exclusively on the
services exclusively on the terrtory-of-that Member-State: territory of that Member State,
territory of that Member State, sheuld-netbeecovered-bvthis should not be covered by this
should not be covered by this Direettres Directive.
Directive.
Recital 11
19 (11) Notwithstanding the - Netwithstandinsthe (11) Notwithstanding the Presidency proposal 25/06/2022
designation of a legal designation-ofalegal designation of a legal (11) For the purpose of gathering
representative, Member States | representative-Member States representative, Member States electronic evidence in criminal
. . . proceedings, Member States
should be able to continue should be able to continue s b
addressing service providers addressing service providess addressing service providers addressing service providers via a
. . . . . . . . . . .. | designated establishment or a
established on their territory, be | established-en-their-territory—be-it | established on their territory, be it |, egal representative on their
it in purely domestic situations, | in-purely-domestiesituations—be | in purely domestic situations, be | territory for purely domestic
it aft . ] . . ] . . ] ] situations in accordance with their
be it after receipt of a request for | #-afterreceiptofarequestifor it after receipt of a request for respective national laws, or after
assistance under legal assistanee-underlegal-instraments | assistance under legal receipt of a request for assistance
) 1 legal . ) 1 legal under legal instruments on mutual
instruments on mutual lega < instruments on mutual lega legal assistance and on mutual
assistance and on mutual recognition in criminal matters.
recognition in criminal matters.
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Council Mandate
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assistance and on mutual mutualrecognition-in-eriminal Likewise Member States should | Member States should also be
recognition in criminal matters. | mattess: be able to continue addressing e G addressmg =
= Member States where service
the Member States where providers are established with
service providers are instruments falling within the
P scope of Title V, Chapter 4,
established with instruments TFEU such as the Directive on
. . . the European Investigation
falling within the scope of Title Order and the Convention
V, Chapter 4, such as the established by the Council in
S . accordance with Article 34 of the
Directive on the European Treaty on the European Union
Investigation Order and the on mutual assistance in criminal
2000 Mutual Legal Assistance maders b(ftween Member Stales
of the Union.
Convention.
The possibilities currently
provided by domestic law to
address service providers on
their own territory, Member
States should not circumvent the
principles set out in this
Directive and in Regulation
XXXX/XXX.
Recital 12
20 (12) The determination whether | @2)>Fhe-determination-whethera | (12) The determination whether a
a service provider offers service-provideroffersservices-in | service provider offers services in
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services in the Union requires an | the Unionrequires-an-assessment | the Union requires an assessment
assessment whether the service | whetherthe-serviee-provider whether the service provider
provider enables legal or natural | enableslesal-ernatural-persensin | enables legal or natural persons
persons in the Union to use its e ntento-tveHrserviees in the Union to use its services.
services. However, the mere Hewever—the-mere-feeessibility | However, the mere accessibility
accessibility of an online efanenhetterfaee+ier of an online interface (for
interface (for instance the instance-the-aceessibilitrofthe instance the accessibility of the
accessibility of the service . rider service provider’s or an
provider’s or an intermediary’s | intermediarrs-website-orofan intermediary’s website or of an
website or of an email address email-address-and-ofother email address and of other
and of other contact details) contact-detatls)-takeniniselation | confact details) taken in isolation
taken in isolation should not be | sheuld-net-be-asufficient should not be a sufficient
a sufficient condition for the cotdittentertreappheateneot condition for the application of
application of this Directive. s Pireetiver this Directive.

Recital 13
(13) A substantial connection to | 33> A-substantial-connectionte | (13) A substantial connection to

2 the Union should also be the Unionsheuld-alse-berelevant | the Union should also be relevant
relevant to determine the ambit | fo-determine-the-ambit-of to determine the ambit of
of application of this Directive. | applieation-ofthisDireetive: application of this Directive.

10881/22 MiC/vj 229
ANNEX I JAIL2 LIMITE EN




Commission Proposal

EP mandate

Council Mandate

Draft agreement

Such a substantial connection to | Sueh-a-substantial-conneetion+te | Such a substantial connection to
the Union should be considered | the-Unien-sheuld-be-eonsidered the Union should be considered
to exist where the service to-extstwhere-theserviee to exist where the service
provider has an establishment in | previderhas-an-establishmentdn | provider has an establishment in
the Union. In the absence of the Union—In-the-absenee-ofsueh | the Union. In the absence of such
such an establishment, the an-establishment—the-eritesionof | an establishment, the criterion of
criterion of a substantial asubstantial-connectionshould a substantial connection should
connection should be assessed be-assessed-en-the-basisefthe be assessed-en-the basis efthe
on the basis of the existence of a | existence-ofa-significantnumber | existenece-of based on specific
significant number of users in of users-in-one-ormore-Member | factual criteria such as a
one or more Member States, or | Statesrorthe-tarsetingof significant number of users in
the targeting of activities aefivittertowardsoneormore one or more Member States, or
towards one or more Member Member-States—The-targetingof | the targeting of activities towards
States. The targeting of aetviertowardsone-ortore one or more Member States. The
activities towards one or more MemberStates-can-be-determined | targeting of activities towards
Member States can be on-the-basis-ofallrelevant one or more Member States can
determined on the basis of all circumstances—ineludingfactors | be determined on the basis of all
relevant circumstances, such-as-theuse-ofalansuage-era | relevant circumstances, including
including factors such as the use | eurrepey-generatly-used-in-that factors such as the use of a
of a language or a currency Member-State—or-the-possibility | language or a currency generally
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generally used in that Member
State, or the possibility of
ordering goods or services. The
targeting of activities towards a
Member State could also be
derived from the availability of

an application (‘app’) in the

EP mandate

Council Mandate
used in that Member State, or the
possibility of ordering goods or
services. The targeting of
activities towards a Member
State could also be derived from
the availability of an application

(‘app’) in the relevant national

Draft agreement

relevant national app store, from | advestisingoradvertisinginthe app store, from providing local

providing local advertising or language-used-in-that Member advertising or advertising in the

advertising in the language used | State—erfrom-the-handlinsof language used in that Member

in that Member State. or from etteiterrelatton—tehar b= State, or from the handling of

the handling of customer providing-eustomer-servieeinthe | customer relations such as by

relations such as by providing tanstreesenerallodrthat providing customer service in the

customer service in the language | MemberState—A-—substantial language generally used in that

generally used in that Member connection-is-also-to-be-assumed | Member State. A substantial

State. A substantial connection | where-a-service-providerdirects connection is also to be assumed

is also to be assumed where a its-activities-towards-one-orsere | where a service provider directs

service provider directs its MemberStates-as-set-outin its activities towards one or more

activities towards one or more Arttele 5ot Reculntion Member States as set out in

Member States as set out in 252042 Article 17(1)(c) of Regulation
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Article 17(1)(c) of Regulation recognition-and-enforcement-of 1215/2012 on jurisdiction and the
1215/2012 on jurisdiction and Frdeementinerviand recognition and enforcement of
the recognition and enforcement | eemmereial-matters—On-the-other | judgements in civil and
of judgements in civil and hand-provisienoftheservieedn | commercial matters. On the other
commercial matters. On the wiew-of mere-comphaneewith-the | hand, provision of the service in
other hand, provision of the prohibitiento-diseriminatetaid view of mere compliance with
service in view of mere down-in-Regulation(EL) the prohibition to discriminate
compliance with the prohibition | 2048/302* cannetbe—on-that laid down in Regulation (EU)
to discriminate laid down in sround-alone—be-consideredas 2018/3027 cannot be, on that
Regulation (EU) 2018/302* directing-or-targetingactivities ground alone, be considered as
cannot be, on that ground alone, | tewards-a-given-terriory-within directing or targeting activities
be considered as directing or tretnten—Thesae towards a given territory within
targeting activities towards a conrerrttor—hetldappi—te the Union. The same
given territory within the Union. | determine-whethera-serviee considerations should apply to
The same considerations should | previdereoffersservicesina determine whether a service
apply to determine whether a MemberState- provider offers services in a
service provider offers services Member State.
in a Member State. N
Reaulation (HU) 2018/302-of
M‘W. e pa 7 Regulation (EU) 2018/302 of
W the European Parliament and of
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4 Regulation (EU) 2018/302 of | blecking-and-otherforms-of the Council of 28 February 2018
the European Parliament and of d;se;maa&en-based-ea L y £ on addressing unjustified geo-
the Council of 28 February 2018 | residenee-orplace-of . blocking and other forms of
on addressing unjustified geo- es&ab-hshmeat—wﬁhm—the—nﬁeme} l 1 1 discrimination based on
blocking and other forms of Regnia&ews—éEG)—lM)Gé/%GO«l— customers' nationality, place of
discrimination based on ead—éEU—)%@-l—#—:!—&%&nd residence or place of
customers' nationality, place of 9.%.—2-9-1—8.—1;.—197" establishment within the internal
residence or place of market and amending
establishment within the internal Regulations (EC) No 2006/2004
market and amending and (EU) 2017/2394 and
Regulations (EC) No 2006/2004 Directive 2009/22/EC (OJ L 601,
and (EU) 2017/2394 and 2.3.2018,p. 1).
Directive 2009/22/EC (OJ L
601, 2.3.2018, p. 1).

Recital 14
(14) Service providers obliged H-Serviee-providers-obligedte | (14) Service providers obliged to

= to designate a legal destenateatesalrepresentative designate a legal representative
representative should be able to | sheuld-be-able-te-choese-to-that should be able to choose to that
choose to that effect an existing | effeet-an-existingestablishment effect an existing establishment
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establishment in a Member
State, be it a corporate body or a
branch, agency. office or a main
seat or headquarters, and also
more than one legal
representative. Nevertheless, a
corporate group should not be
forced to designate multiple
representatives, one for each
undertaking part of that group.
Different instruments adopted
within the scope of Title V,
Chapter 4, of the Treaty on the
Functioning of the European
Union apply in the relationships
between Member States when
gathering evidence in criminal
proceedings. As a consequence
of this ‘variable geometry’ that

exists in the common area of

EP mandate

Council Mandate
in a Member State, be it a
corporate body or a branch,
agency, office or a main seat or
headquarters, and also more than
one legal representative. This
legal representative could also
be a third party, which could
be shared between several
service providers, in particular
small and medium-sized
enterprises. Nevertheless, a
corporate group should not be
forced to designate multiple
representatives, one for each
undertaking part of that group,
but can designate one legal
representative for the group.
Different instruments adepted
falling within the scope of Title

V., Chapter 4, of the Treaty on the

Draft agreement
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criminal law, there is a need to
ensure that the Directive does
not facilitate the creation of
further disparities or obstacles to
the provision of services in the
internal market by allowing
service providers offering

services on their territory to

EP mandate

Council Mandate
Functioning of the European
Union apply in the relationships
between Member States when
gathering evidence in criminal
proceedings. As a consequence
of this ‘variable geometry’ that
exists in the common area of

criminal law, there is a need to

Draft agreement

designate legal representatives within-Member-States-that-de-net | ensure that the Directive does not

within Member States that do take-partinrelevantlegal facilitate the creation of further

not take part in relevant legal nstraments—whtehwenld-fal disparities or obstacles to the

instruments, which would fall shert-ofaddressine-theproblesr | provision of services in the

short of addressing the problem. | Fherefore-atleastene internal market by allowing

Therefore, at least one represeptativeshoutd-be service providers offering

representative should be designatedin-a-MemberState-that | services on their territory to

designated in a Member State participates-in-therelevant Unien | designate legal representatives

that participates in the relevant | legalinstrumentste-aveid-therisk | within Member States that do not

Union legal instruments to avoid | ef-weakening-the-effectiveness-of | take part in relevant legal

the risk of weakening the the-destenation-providedforin instruments, which would fall

effectiveness of the designation | thisDireetive-and-to-make-use-of | short of addressing the problem.
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provided for in this Directive
and to make use of the synergies
of having a legal representative
for the receipt of, compliance
with and enforcement of
decisions and orders issued in
the context of gathering
evidence in criminal
proceedings, including under the
[Regulation] or the 2000 Mutual
Legal Assistance Convention. In
addition, designating a legal
representative, which could also
be utilised to ensure compliance
with national legal obligations,
makes use of the synergies of
having a clear point of access to
address the service providers for
the purpose of gathering

evidence in criminal matters.

EP mandate

Council Mandate
Therefore, at least one
representative should be
designated in a Member State
that participates in the relevant
Union legal instruments to avoid
the risk of weakening the
effectiveness of the designation
provided for in this Directive and
to make use of the synergies of
having a legal representative for
the receipt of, compliance with
and enforcement of decisions and
orders issued in the context of
gathering evidence in criminal
proceedings, including under the
[Regulation], the Directive on
the European Investigation
Order or the 2000 Mutual Legal
Assistance Convention. In

addition, designating a legal

Draft agreement
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representative, which could also
be utilised to ensure compliance
with national legal obligations,
makes use of the synergies of
having a clear point of access to
address the service providers for
the purpose of gathering evidence

in criminal matters.

Recital 15
23 (15) Service providers should be | 35)-Serviee-providers-shoutd-be | (15) Service providers should be
free to choose in which Member | freeto-echeose-in-which-Member | free to choose in which Member
State they designate their legal Statetheydestenatethertesat State they designate their legal
representative, and Member FeprerentRtredember representative, and Member
States may not restrict this free | States-maynotrestrietthisfree States may not restrict this free
choice, e.g. by imposing an cheice—e-g—byimpesingan choice, e.g. by imposing an
obligation to designate the legal | ebligationto-designate-thelegal | obligation to designate the legal
representative on their territory. | representative-en-theirtersitory- representative on their territory.
However, the Directive also Hewever—the Directive-alse However, the Directive also
contains certain restrictions with | eentains-eertainrestrietionswith | contains certain restrictions with
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regard to this free choice of regard-to-this-free-cheice-of regard to this free choice of
service providers, notably that serviee-providers—notably—that service providers, notably that
the legal representative should the-legalrepresentativesheuld-be | the legal representative should be
be established in a Member established-n-avember-State established in a Member State
State where the service provider | where-the-serviee-provider where the service provider
provides services or is providesservieesorts provides services or is
established, as well as the established—as-well-as-the established, as well as the
obligation to designate a legal obligation-to-designate-alegal obligation to designate a legal
representative in one of the representative-inone-ofthe representative in one of the
Member States participating in | MemberStates-participatingin Member States participating in
judicial cooperation instruments | jadieial-cooperationinstraments | judicial cooperation instruments
adopted under Title V of the adopted-underFitle V-of the adepted-underfalling within
Treaty. Freat= Title V of the Treaty. The sole
designation of a legal
representative should not be
considered to constitute an
establishment of the service
provider.
Recital 16
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24 (16) The service providers most | (36>-The-serviee-providers-meost (16) The service providers most
relevant for gathering evidence | relevantforgatherinsevideneedn | relevant for gathering evidence in
in criminal proceedings are ernabpreceedieTare criminal proceedings are
providers of electronic providers-of-electronic providers of electronic
communications services and communications-servicesand communications services and
specific providers of specific-providers-ofinformation | specific providers of information
information society services that | seecietyservices-thatfacilitate society services that facilitate
facilitate interaction between interaction-bebweenusers—Thus: | interaction between users. Thus,
users. Thus, both groups should | beth-greups-sheuld-be-eovered-b¥ | both groups should be covered by
be covered by this Directive. thisDireetiveProvidersot this Directive. Providers of
Providers of electronic eleetronte-communieation electronic communication
communication services are servieesare<detinedtithe services are defined in the
defined in the proposal for a propesal-foraDirective proposal for a Directive
Directive establishing the establishingthe European establishing the European
European Electronic Electronic-Conmnunications Electronic Communications
Communications Code. They Cede—They-include-inter Code. They include inter-
include inter-personal persenal-communieations-saeh-as | personal communications such as
communications such as voice- | ¥eiee-overiP-instantiessasing | voice-over-IP, instant messaging
over-IP, instant messaging and | and-e-mail-serviees—The and e-mail services.
e-mail services. The categories | eategeries-ofinformationseetety | This Directive should also be
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of information society services | services-inelided-here-are-these applicable to other The
included here are those for forwhieh-thestorage-of dataisa | eategeries-of information society
which the storage of data is a detinnecomponentotthe services providers within the
defining component of the serviee-provided-to-the-user—and | meaning of Directive (EU)
service provided to the user, and | refer-in-partictlar-to-soeiat 2015/1535 that ineladed-here-are
refer in particular to social networksto-theextentthev-donot | theseforwhichthesterageof
networks to the extent they do gualifi—ac-electronie data-is-a-definingcomponentof
not qualify as electronic communicationsservices—online | theserviceprovided-to-theuser:
communications services, online | sarketplacesfacilitating andrefer-in-particularto-secial
marketplaces facilitating Hransactions-between-theirusers | pebworks-te-the-extentthey-do not
transactions between their users | {sueh-as-eensumersor qualify as electronic
(such as consumers or brstRessesiand-otherhostine communications services
businesses)and other hosting ~errtee—eldinewherethe providers, but offer their users
services, including where the servieets-provided-vrinelond the ability to communicate with
service is provided via cloud computing—Information-society each other or offer their users
computing. Information society | servicesfor-which-thesterage-of | services that can be used to
services for which the storage of | data-is-neta-definingcompenent: | process or store data on their
data is not a defining and-forwhichitis-onlyofan behalf. This should be in line
component, and for which it is anpeilarypatire—suehastesak with the terms used in the
only of an ancillary nature, such | erehiteetural—ensineerinsand Budapest Convention on
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as legal, architectural,
engineering and accounting
services provided online at
distance, should be excluded
from the scope of this Directive,
even where they may fall within
the definition of information
society services as per Directive

(EU) 2015/1535.

Cybercrime. Processing of data
should be understood in a
technical sense, meaning the
creation or manipulation of
data, i.e. technical operations to
produce or alter data by means

of computer processing power.

The categories of service
providers included here are, for
example online marketplaces
their-users-{sueh-as providing
consumers ef-and businesses} the
ability to communicate with
each other and other hosting
services, including where the
service is provided via cloud
computing, as well as online
gaming platforms and online
gambling platforms. Where an
information society service
provider does not provide its
users the ability to
communicate with each other,
but only with the service
provider, or does not provide
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the ability to process or to store
data, or where the ability to
store/process data is not an
essential part of the service
provided to users, such as legal,
architectural engineering and
accounting services provided
online at a distance, it would
not fall within the scope of the
definition, even if within the
definition of information
society services pursuant to
Directive (EU) 2015/1535.

Information-seciebyservicesfor

Recital 17
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25 (17) Providers of internet H+Previder—etinternet (17) Providers of internet
infrastructure services related to | infrastraetureservieesrelatedte | infrastructure services related to
the assignment of names and the-assienmentof namesand the assignment of names and
numbers, such as domain name | aumbers—such-as-domain-name numbers, such as domain name
registrars and registries and registrars-andregistries-and registrars and registries and
privacy and proxy service privacy-and-proxy-service privacy and proxy service
providers or regional internet providers-orregional-internet providers or regional internet
registries for internet protocol registriesfor-internet protees! registries for internet protocol
(‘IP’) addresses, are of 1P -addresses—are-of partientar | (‘IP’) addresses, are of particular
particular relevance when it relevanecwhentreomestothe relevance when it comes to the
comes to the identification of identitieatton-of netors-behind identification of actors behind
actors behind malicious or mahetenorcompromred-reb malicious or compromised web
compromised web sites. They sites—They-hold-data-thatisof sites. They hold data that is of
hold data that is of particular pasticularrelevanceforeriminal | particular relevance for criminal
relevance for criminal investigations-as-it-canallow—for | investigations as it can allow for
investigations as it can allow for | the-identification-ofan-individual | the identification of an individual
the identification of an et-entitvbehind-awebsttetised or entity behind a web site used
individual or entity behind a in-eriminal-aetivity-or-thesdietim | in criminal activity, or the victim
web site used in criminal oferiminal-aetivityin-the-ease-of | of criminal activity in the case of
activity, or the victim of
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criminal activity in the case of a | a-compromised-web-site-thathas | a compromised web site that has
compromised web site that has | beep-hijaelked-by-eriminals: been hijacked by criminals.
been hijacked by criminals.
Recital 18
26 (18) The legal representative i Thetesatrepresentative (18) The legal representative

should be able to comply with “hewld-berbletecomplyrith should be able to comply with
decisions and orders addressed | deeisions-and-orders-addressed+te | decisions and orders addressed to
to them by Member States’ HrerrbrlemberStare them by Member States’
authorities on behalf of the autherities-on-behalfefthe authorities on behalf of the
service provider, which should service-provider—which-sheuld service provider, which should
take the appropriate measures to | take-the-appropriate-measureste | take the appropriate measures to
ensure this result, including ensure-thisresult—including ensure this result, including
sufficient resources and powers. | sufficientresourcesandpoewers: | sufficient resources and powers.
The absence of such measures The-absenee-of such-measures-of | The absence of such measures or
or their shortcomings should not | theirsherteomings-should-net their shortcomings should not
serve as grounds to justify non- | serve-as-creunds-tejustifirneon- serve as grounds to justify non-
compliance with decisions or comphaneewith-deetstonsor compliance with decisions or
orders falling into the ambit of | erdersfallinginto-the-ambitof orders falling into the ambit of
application of by this Directive, | application-ofbythis-Directive; application of by this Directive,
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neither for the service provider

nor its legal representative.

neither for the service provider
nor its legal representative.
Neither should service
providers be able to exculpate
themselves due to missing or
ineffective internal procedure,
as they are responsible for
providing the necessary
resources and powers to
guarantee compliance with
orders and national decisions.
Nor should the legal
representative be able to
exculpate himself by claiming
for example he is not
empowered to deliver data. The
service provider and its legal
representative(s) should remain
free to allocate among

themselves the tasks of
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identifying and accessing the
requested evidence as long as
decisions and orders addressed
to them are complied with.
Recital 19
(19) Service providers should 9-Service-providersshould (19) Service providers should
27 notify the Member State in notifirthe- Member-State-din-which | notify the Member State in which
which the legal representative the-legalrepresentativeresidesor | the legal representative resides or
resides or is established of the is-established-of the-identitFand | is established of the identity and
identity and contact details of eontaet-details-of theirlegal contact details of their legal
their legal representative, as representative—as-wellasrelated | representative, as well as related
well as related changes and chatsesand-updateset changes and updates of
updates of information. The infermaten—Hhepenticaton information. The notification
notification should also provide | sheuld-alse-provide-informatien | should also provide information
information about the languages | abeut-thelanguages-in-which-the | about the languages in which the
in which the legal representative | legalrepresentative-canbe legal representative can be
can be addressed, which should | addressed—which-shouldinelade | addressed, which should include
include at least one of the atteastone-otfthe-offtetal atleast one or more of the
official languages of the et e Mfonrboar State official languages in accordance
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Member State where the legal where-the-legalrepresentative with the national law of the
representative resides or is resides-eris-established—butmay | Member State where the legal
established, but may include inelade-other-offieta-ansuases representative resides or is
other official languages of the ot the Unteon—stehasthe established, but may include

Union, such as the language of

other official languages of the

its headquarters. When the Thentheservieeprovider Union, such as the language of its
service provider designates designates-more-than-one-legal headquarters.

more than one legal represeatative—it-may-also-notify

representative, it may also notify | considerationsto-determine . .

‘When the service provider
considerations to determine which-ene-should be-addressed- designates more than one legal
which one should be addressed. | Fhese-considerations-are-not representative, it may als.o notify

considerations to determine
These considerations are not bindinsfor Member-States™ which one should be
binding for Member States’ thesities—but-sheuld addressed.These considerations

- are not-bindingfor Member
authorities, but should be folowed-exeeptin-dulyjustified | States>authorities—but-should be
followed except in duly justified | eases—AH-this-information—which followed except in-duly justified

where the competent

Draft agreement

cases. All this information, is-of pasticularrelevancefor authorities consider it is
which is of particular relevance | MemberStatesauthosities: necessary to depart from those
considerations on a case-by-
for Member States’ authorities, | should-be-madepubliely cases basis e.g. when the legal
should be made publicly available by-theservieeprovider representative is unavailable or
uncooperative. Where the
available by the service terexampleenttrebiiteine competent authorities, by way
of exception, depart from these
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provider, for example on its manner-comparable-to-the considerations they should only
website. in a manner . cor-maki addre§s a legal representative

= established in a Member State
comparable to the requirements | avaHable-general-information participating in the respective
for making available general PPt S Pareste in]s'trlul'nengt. %mm ] ]
information pursuant to Article | 2606/31+/ECc-en-—certaintegat forMember-States—anthorities:
5 Directive 2000/31/EC on aspeetsotinformationsoetety sheu*d—be—mede—pubhely ablet l ovides
certain legal aspects of services—inpartienlarelectronie | forexample-ontswebstte—tna .
information society services, in | commerce—in-the-Internal- Market -maaae;—eempa;able—te—the : "
particular electronic commerce, | *4e-Commerce-Directive)—Eer awﬂable—geﬂesamm
in the Internal Market > (e- these-service-providerssubjectto MMM | I
Commerce Directive). For those | the-e-CemmereeDireetive; aspeets—ef—u#eama&en—se;:-teet
service providers subject to the | Artiele3{3)-complements-but mwmm ] I l ] [ e
e-Commerce Directive, Article | dees-netreplacethese 8-(e—Geim»l;efee-Béfeeﬁave).—F(-:~1=
3(3) complements but does not | requirements—Furthermere; MGW
replace these requirements. MemberStates-sheuld-alse Aﬂ%}e-l-e-}(-ﬁ-eem-p-}emeﬂ%s-bu%
Furthermore, Member States publish-therelevantinformation dees—net—tepl-aee—&hese
should also publish the relevant | fortheircountryron-a-dedicated Member Statés should al-se
information for their country on | site-ofthe-eJustice-postal-te lr);:l::: taiggoﬁfl?t)i:f}x_g;: the
a dedicated site of the e-Justice | faeilitate-coerdinationbetiveen country on a dedicated site
portal to facilitate coordination | Member-States-and-use-ofthe mgﬂﬂtﬁi:ﬁ t‘ljlsmﬁee

10881/22 MiC/vj 248
ANNEX I JAIL2 LIMITE EN



Commission Proposal

EP mandate

Council Mandate

Draft agreement

between Member States and use | legal-representative-by-autherities | Network in criminal matters to
£ the lesal tative b facilitate coordination between
of the fegal representative by Member States and use of the
authorities from another legal representative by authorities
from another Member State. The
Member State. S Diseetive 2000/31/EC of the | data may also be further
. Paski 1 ofdl disseminated to facilitate access
to this data by competent
Ceouneil-of SJune2000-en-eertainr | authorities, such as via
S it A . . . dedicated intranet sites or
Directive 2000/31/EC of the legal-aspeets-of-information forums and platforms.
European Parliament and of the | Seeiety-serviees—in-partienlar
Council of 8 June 2000 on electronic commercein-the
certain legal aspects of Internal- Market(OI-L173; ¢ Directive 2000/31/EC of the
information society services, in | +++2006-p—H- EuropeanParliamentandof-the
Couneil-of-8-June-2000-on-certain
particular electronic commerce, legal aspects-ofinformation
in the Internal Market (OJ L seciety-servicesin-particular
178, 17.7.2000, p. 1). Internat Merket(OF 178
Recital 20
28 (20) The infringement of the 20 The-infringement-of-the (20) The service provider
obligations to designate a legal | eblizationste-desiznate-alegal should be subject to effective,
representative and to notify and | representative-and-to-notifi—and proportionate and dissuasive
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make publicly available the
information related thereto
should be subject to effective,
proportionate and dissuasive
sanctions. Under no
circumstances should the
sanctions determine a ban,
permanent or temporary, of
service provision. Member
States should coordinate their
enforcement action where a
service provider offers services
in several Member States. To
ensure a coherent and
proportionate approach, a
coordination mechanism is
provided. The Commission
could facilitate such
coordination if necessary, but

needs to be informed of cases of

EP mandate

Council Mandate
sanctions for the infringement of
its the obligations to designate a
legal representative, to entrust
the legal representative with
the necessary powers and
resources to comply with
decisions and orders, establish
the appropiate procedures and
to notify and-make-publiely
available-the information related
thereto sheuld-be-subjeette
dissuasive-sanetions. The service
provider and the legal
representative should be
subject to effective,
proportionate and dissuasive
sanctions for the systematic
infringement by the legal

representative of the obligation

Draft agreement
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infringement. This Directive net-zovern-the-contractual to cooperate with the
does not govern the contractual | arrangementsfor-transferor competent authorities when
arrangements for transfer or shiftins-of finaneinl-consequenees | receiving decisions and orders.
shifting of financial borriesp ot proiidor—tid Member States should ensure
consequences between service legal-representatives-ofsanetions | that both the designated legal
providers and legal mpesed-upenthen: representative and the service
representatives of sanctions provider can be held jointly
imposed upon them. and severally liable for non-
compliance with obligations
deriving from the applicable
legal framework when
receiving decisions and orders.
Jointly and severally liable
means that either the legal
representative or the service
provider may be sanctioned for
non-compliance by either of
them with any of the
obligations under this
Directive. Joint and several
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liability should not apply for
actions or omissions of either
the service provider or the legal
representative which constitute
a criminal offence under the
law of the Member State
imposing the sanction. Under no
circumstances should the
sanctions determine a ban,
permanent or temporary, of
service provision. Member States
should coordinate their
enforcement action where a
service provider offers services in
several Member States. Central
authorities should coordinate to
ensure a coherent and
proportionate approach—a
previded. The Commission could
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facilitate such coordination if
necessary, but needs to be
informed of cases of
infringement. This Directive does
not govern the contractual
arrangements for transfer or
shifting of financial
consequences between service
providers and legal
representatives of sanctions

imposed upon them.

Recital 20a
29 (20a) When determining in the
individual case the appropriate
and proportionate sanction, the
competent authorities should
also take into account the
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financial capacity of the service
provider.
Recital 21
30 (21) This Directive is without £21-ThisDirective-is-without (21) This Directive is without
prejudice to the investigative prefidiecto-thetivestisative prejudice to the investigative
powers of authorities in civil or | pewers-efautheritiesin-eivil-of powers of authorities in civil or
administrative proceedings, adaHRistrative-proceedings: administrative proceedings,
including where such ineluding-where-sueh-proeeedings | including where such
proceedings can lead to canlead-to-sanetons: proceedings can lead to
sanctions. sanctions.
Recital 22
31 (22) In order to ensure the 223 In-orderto-ensure-the (22) In order to ensure the
application of the Directive in a | application-ofthe Directive-ina application of the Directive in a
consistent manner, additional consistent-manner—additional consistent manner, additional
mechanisms for the coordination | mechanismsforthecoeordination | mechanisms for the coordination
between Member States should | betweenMemberStates-should between Member States should
be put in place. For that purpose, | be-putin-plaece—For-thatpurpeser | be put in place. For that purpose,
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Member States should designate | MemberStates-should-designate | Member States should designate
a central authority that can aeentrabanthoritythatean a central authority that can
provide central authorities in providecontratanthorttierin provide central authorities in
other Member States with etherMemberStateswith other Member States with
information and assistance in the | infermation-and-assistaneednthe | information and assistance in the
application of the Directive, in appheation-of-theDireetive—in application of the Directive, in
particular where enforcement particular-where-enforcement particular where enforcement
actions under the Directive are actions-underthe Directive-are actions under the Directive are
considered. This coordination considered—This-coordination considered. This coordination
mechanism should ensure that mechanism-should-ensure-that mechanism should ensure that
relevant Member States are refevantMemberStaterare relevant Member States are
informed of the intent of a informed-ofthe-intent-ofa informed of the intent of a
Member State to undertake an Member-State-to-undertakean Member State to undertake an
enforcement action. In addition, | enfereementaetion—ta-additien: | enforcement action. In addition,
Member States should ensure MemberStates-should-ensure-that | Member States should ensure that
that central authorities can central-autherities-can-provide central authorities can provide
provide each other with each-otherwith-assistanece-in each other any relevant
assistance in those those-circumstances—and information and with assistance
circumstances, and cooperate eooperate-with-each-otherwhere | in those circumstances, and
with each other where relevant. | relevant—Ceooperationameonsst cooperate with each other where
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Cooperation amongst central
authorities in the case of an
enforcement action may entail
the coordination of an
enforcement action between
competent authorities in
different Member States. For the
coordination of an enforcement
action, central authorities shall

also involve the Commission

EP mandate

Council Mandate
relevant. Cooperation amongst
central authorities in the case of
an enforcement action may entail
the coordination of an
enforcement action between
competent authorities in different
Member States. It should aim to
avoid positive or negative
conflicts of competence. For the

coordination of an enforcement

Draft agreement

where relevant. The existence of | the-eeordination-mechanism-does | action, central authorities should

the coordination mechanism not-prejudice-theright-ofan shalt also involve the

does not prejudice the right of st lenther Statete Commission where relevant. The

an individual Member State to HHpereSRteHOR O FerTIee existence of the obligation of

impose sanctions on service providess-thatfail-to-complywith | these authorities to cooperate

providers that fail to comply theirobligationsunderthe coordination-mechanism does not

with their obligations under the | Directive—The-designation-and prejudice the right of an

Directive. The designation and | publication-ofinformation-abeut | individual Member State to

publication of information about | eentral-antherities—will-faeilitate | impose sanctions on service

central authorities will facilitate | the-netifieation-byserviee providers that fail to comply with
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the notification by service providers-ofthe-designatienand | their obligations under the

providers of the designation and | eentaet-details-ofitstegal Directive. The designation and

contact details of its legal reprerentatirete-the Member publication of information about

representative to the Member Statewheretictesat central authorities will facilitate

State where its legal representativetestdesoris the notification by service

representative resides or is established-of-the-designation-and | providers of the designation and

established of the designation contact-details- contact details of its legal

and contact details. representative to the Member
State where its legal
representative resides or is
established of the designation and
contact details.

Recital 23
32 (23) Since the objective of this eSee-theebrectve ot this (23) Since the objective of this

Directive, namely to remove Direettve—namelyto-remere Directive, namely to remove

obstacles to the free provision of | ebstaeles-to-the-free-provisienof | obstacles to the free provision of

services in the framework of servieestithetramewerkot services in the framework of

gathering evidence in criminal gatheringevidence-in-eriminal gathering evidence in criminal

proceedings, cannot be proceedings—cannotbe proceedings, cannot be
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sufficiently achieved by the sufficiently-achieved-by-the sufficiently achieved by the
Member States, but can rather, Member-States—but-eanrather—by | Member States, but can rather, by
by reason of the borderless reasen-of-the-berderlessnature-of | reason of the borderless nature of
nature of such services, be better | sueh-serviees—be-betterachieved | such services, be better achieved
achieved at Union level, the atUntentevel—+the Untontay at Union level, the Union may
Union may adopt measures in adeptieastresinnecordanes adopt measures in accordance
accordance with the principle of | with-the-principle-ofsubsidiarity | with the principle of subsidiarity
subsidiarity as set out in Article | asseteoutin-AsticleS-ofthe as set out in Article 5 of the
5 of the Treaty on European TFreaty-opEuropeanUnien—1n Treaty on European Union. In
Union. In accordance with the aceordance-with-the-prineiple-of | accordance with the principle of
principle of proportionality as prepertionality-as-seteutinthat | proportionality as set out in that
set out in that Article, this Artiele—this-Direetive-doesnot-ge | Article, this Directive does not go
Directive does not go beyond beyond-whatis-neeessary-in-order | beyond what is necessary in order
what is necessary in order to to-rehtevethoseobieetives to achieve those objectives.
achieve those objectives.
Recital 24
= (24) The European Data £24-The-EurepeanData (24) The European Data

Protection Supervisor was ProteetionSupervisorivas Protection Supervisor was
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consulted in accordance with consulted-inaccordance-with consulted in accordance with
Article 28(2) of Regulation (EC) | Astiele282)-ofRegulation(ECS) | Article 28(2) of Regulation (EC)
No 45/2001 of the European NoH2ootetthe Furepea No 45/2001 of the European
Parliament and of the Council® | Pastiament-and-ofthe-Couneil® Parliament and of the Council®
and delivered an opinion on and-delivered-an-opintonon and delivered an opinion on
(...), == (..)%°,
% Regulation (EC) No 45/2001 of | *RegulatientECyNo-45/200+-of | ° Regulation (EC) No 45/2001 of
the European Parliament and of | the EurepeanParliamentandof | the European Parliament and of
the Council of 18 December the-Couneil-of 13- December2000 | the Council of 18 December 2000
2000 on the protection of on-the-protection-ofindividuals on the protection of individuals
individuals with regard to the with-regard-to-the-processingeof | with regard to the processing of
processing of personal data by persenal-data-by-the-Comumunity | personal data by the Community
the Community institutions and | institatiens-and-bedies-and-enthe | institutions and bodies and on the
bodies and on the free free-meovement-of sueh-data(OF | free movement of such data (OJ
movement of such data (OJ L 8, | 583234266+~ L8, 12.1.2001, p. 1).
12.1.2001, p. 1). *ore —p— 0o1C,.p..
‘o1C,.p..
Recital 25
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35 (25) The Commission should = +-TheCommiron—hontd (25) The Commission should
carry out an evaluation of this eafry-outan-evaluation-of this carry out an evaluation of this
Directive that should be based Direetive-thatsheuld-be-baseden | Directive that should be based on
on the five criteria of efficiency. | the-five-eriteria-ofefficieney: the five criteria of efficiency,
effectiveness, relevance, effectiveness—relevanee; effectiveness, relevance,
coherence and EU value added | echerence-andEU-value-added coherence and EU value added
and should provide the basis for | and-sheuld-provide-the-basisfor | and should provide the basis for
impact assessments of possible | impactassessments-ofpossible impact assessments of possible
further measures. The evaluation | furthermeasures—Fhe-evatuation | further measures. The evaluation
should be completed 5 years sheuld-be-eompleted-S—rearsafter | should be completed 5 years after
after entry into application, to entry-inte-applention—te-alew entry into application, to allow
allow for the gathering of tor-thesatherine ot suttetent for the gathering of sufficient
sufficient data on its practical data-on-its-practical data on its practical
implementation. Information implementation—Information implementation. Information
should be collected regularly should-be-collectedregulaslyand | should be collected regularly and
and in order to inform the in-order-to-inform-the-evaluatien | in order to inform the evaluation
evaluation of this Directive. ot thisDireetive: of this Directive.
Formula
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36 HAVE ADOPTED THIS HAVEADOPTED-THIS HAVE ADOPTED THIS
DIRECTIVE: DIRECTHE: DIRECTIVE:
Article 1
37 Article 1 Articte+ Article 1
Subject matter and scope SHbfectnaHer-aHaSeope Subject matter and scope
Article 1(1)
Presidency proposal 25/06/2022:
38 1. This Directive lays down +—TFhis-Direetivelays-dowasutes | 1. This Directive lays down rules
rules on the legal representation | enthelegalrepresentationinthe | on the legal representation in the 1. This Dlrectlv? lays. down the
rules on the designation of
in the Union of certain service Unionofecertainserviee Union of certain service establishments and the
providers for receipt of, providersforreceiptof providers for receipt of, appointmen-t Wl : :
representatives of certain service
compliance with and compliance-with-and-eaforcement | compliance with and enforcement | providers offering services in the
enforcement of decisions and of decisions-and-orders-issued-by | of decisions and orders issued by Um'on_ for the 'receipt of,
compliance with and enforcement
orders issued by competent competent-authorities-ofthe competent authorities of the of decisions and orders issued by
authorities of the Member States | Member-Statesfor-the-purpeses Member States for the purposes R
Member States, for the purposes
for the purposes of gathering of gathering-evideneein-eriminat | of gathering evidence in criminal | of gathering electronic evidence in
preceedies proceedings. criminal proceedings.
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evidence in criminal 2. This Directive applies to
decisions and orders for the
purpose of gathering electronic
evidence on the basis of
Regulation XXXX/XXX [e-
Evidence Regulation], Directive
2014/41/EU, the Convention
established by the Council in
accordance with Article 34 of
the Treaty on the European
Union on mutual assistance in
criminal matters between
Member States of the Union,
and to domestic orders
addressed by Member States to
legal representatives or
designated establishments of
service providers on their
territory.

proceedings.

3. This Directive is without
prejudice to the powers of
national authorities in
accordance with Union and
national law to address directly
service providers via a
designated establishment or legal
representative on their territory,
for the purposes of gathering
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electronic evidence in criminal
proceedings.
Article 1(2)
39 2. Member States may not 2-Member-States-maynot 2. Member States #a¥ shall not
impose additional obligations to | impese-additional-ebligatienste | impose additional obligations to
those deriving from this these-derivingfrom-this-Direetive | those deriving from this Directive
Directive on service providers en-service-providerscovered-by | on service providers covered by
covered by this Directive for the | this-Directive-forthe-purpesesset | this Directive for the purposes set
purposes set out in paragraph 1. | entin-parasrephi- out in paragraph 1.
Article 1(3)
40 3. This Directive is without 3—This Directive-is-without 3. This Directive is without
prejudice to the powers of prejudice-to-the-powers-of prejudice to the powers of
national authorities in natiopalauthorities-inaceordanee | national authorities in accordance
accordance with Union and with-Unten-and-pationaHaw—te with Union and national law to
national law to address service Ak e prede address directly service
providers established on their established-en-theirterritoryfor | providers established on their
territory for the purposes the-purpesesteferred-totnin territory for the purposes referred
referred to in in paragraph 1. paragraph-1- to 4 in paragraph 1.
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Article 1(4)

41 4. This Directive shall apply to | 4—Fhis-Directive-shall-apphyte 4. This Directive shall apply to Presidency proposal 25/06/2022 -
the service providers defined in | theserviceproviders-defined-in the service providers defined in 5. This Directive shall apply to the
Article 2(2) offering their Asticle 2(2) offering their Article 2(2) offering their service providers defined in

ices in tt i hall . i ices in {t i hall Article 2(2) offering their services
services in the Union. It sha services in the Union. It shall not in the Union. It shall not apply
not apply where those service appaderetheme—erviee apply where those service where those service providers are
. . . . . . established on the territory of a
providers are established on the | previdess-are-established-en-the providers are established on the single Member State and offer
territory of a single Member territory-ofa-single Member-State | territory of a single Member State | Services exclusively on the
. . . . . territory of that Member State.
State and offer services and-offerservieesexelusivelon | and offer services exclusively on
exclusively on the territory of the-territery-of-that Member the territory of that Member
that Member State. State- State.
Article 2
= Article 2 Artiele-2 Article 2
Definitions Defiritons Definitions
Article 2, introductory part
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43 For the purpose of this Eor-the-purpese-of-this-Directive; | For the purpose of this Directive,
Directive, the following the-foHewingsdefinitionsapphs the following definitions apply:
definitions apply:
Article 2(1)
4 (1) ‘legal representative’ means | (-legalrepresentativemeansa | (1) ‘legal representative’ means a | Presidency proposal 25/06/20221
a legal or natural person, legal-ornatural person: legal or natural person,
designated in writing by a designated-in-writing-by-a-serviee | designated in writing by a service _
service provider for the purpose | providerforthe-purpese-of provider for the purpose of _
of Articles 1(1), 3(1), 3(2) and Artieles HB3(H)3rand-33): | Articles 1(1), 3(1). 3(2) and 3(3); _
36); provider not established in a
Article 2(2)
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45 | (2) ‘service provider’ means any | 2)>-‘serviee-provider—means-any | (2) ‘service provider’ means any -
natural or legal person that nataral-or-legal-person-that g:(t)l:/ri?ile(s)rofeg ?)lrlirelf)srznotf!ltalllte
provides one or more of the previde—eneortoreetthe following categories of services,
. . . . . . .| with the exception of financial
following categories of services: | folewing-categeries-ofservices: services referred to in
Article 2(2)(b) of
Directive 2006/123/EC:
Article 2(2), point a
(a) electronic communications rielectroniccomnicatons (a) electronic communications
L service as defined in Article 2(4) | service-as-definedin-Asticle2(4) | service as defined in Article 2(4) -
of [Directive establishing the of [Directive-establichingthe of [Directive (EU) 2018/1972
European Electronic European-Electronie establishing the European
Communications Code]; Communications-Code}: Electronic Communications Code
11 }:
" Directive (EU) 2018/1972 of
the European Parliament and
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Council of 11 December 2018
establishing the European
Electronic Communications
Code (OJ L 321, 17.12.2018, p.
36.)

Article 2(2), point b

(b) information society services | fb)yinformation-secietyservices (b) internet domain name and

Provisional agreement 6th
. as defined in point (b) of Article | as-defined-in-peoint-(b)yofAstiele | IP numbering services such as | frilogue 14/06/2022:

1(1) of Directive (EU) fraets 2045 5 | IP address providers, domain | b) internet domain name and IP
, ) ) ) . o . numbering services such as IP
2015/1535 of the European efthe FuropeanParhamentand name registries, domain name | g oo providers, domain name
Parliament and of the Council® | efthe-Couneit’for-whieh-the registrars and related privacy | Fegistries, domain name
for which th f data i . . . registrars and domain name

or which the storage of data is a < < and proxy services; related privacy and proxy
defining component of the component-oftheservice services;
service provided to the user, provided-to-the-user—including
including social networks, social-nebworks—online
online marketplaces facilitating | masketplacesfacilitating
transactions between their users, | #ansaetions-between-theirtserss
and other hosting service and-other-hostinsserviee
providers; providers:
8 Directive (EU) 2015/1535 of | *Disectiv 5/1535
the European Parliament and of | EurepeanRarliament-and-ofthe
the Council of 9 September Couneil-of O-September 2015
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2015 laying down a procedure laying-dewn-a-procedurefor-the
for the provision of information | previsien-efinfermation-in-the
in the field of technical field-of technical regulationsand
regulations and of rules on efrales-on-Information-Seeiety

Information Society services serveesHOF E 2 H 302605
(OTL 241, 17.9.2015, p. 1). B-

Article 2(2), point ¢

(c) internet domain name and IP | {e)}-internet-domain-name-andIR | (¢) other information society
numbering services such as IP numberingserviees-siehasIR services as defined in point (b) of

address providers, domain name | address-providers—domainname | Article 1(1) of Directive (EU)
registries, domain name registries—domeain-nameregistrars | 2015/1535 of the European
registrars and related privacy andrelrtedprivacyandproxy Parliament and of the Council'?
and proxy services; serviees: that provide:
I

"2 Directive (EU) 2015/1535 of
the European Parliament and of
the Council of 9 September 2015
laying down a procedure for the
provision of information in the
field of technical regulations and
of rules on Information Society
services (OJ L 241, 17.9.2015,

p- 1.

48

Article 2(2), point c, line 1
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49

- the ability to its users to
communicate with each other;
or

Article 2(2), point c, line 2

50

- to process or store data on

behalf of the users to whom the

service is provided for-which-the
go-of data is-a-dofini

Article 2(2), point d

51
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Article 2(3)
(3) ‘offering services in a B-etferineServieesina (3) ‘offering services in a
= Member State’ means: Member-Statemeans: Member State’ means:
Article 2(3), point a
(a) enabling legal or natural terenabhinetesal-ornatiral (a) enabling legal or natural
= persons in a Member State to persens-in-a-Member-State-te-ise | persons in a Member State to use
use the services referred to in Hre—errieeretferredtetpott the services referred to in point
point (2); and )—and (2); and
Article 2(3), point b
(b) having a substantial h-havirea—<ubstantal (b) having a substantial
= connection to the Member State | connectionto-theMemberState | connection based on specific
referred to in point (a); referred-te-in-point-(a): factual criteria to the Member
State referred to in point (a);
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Article 2(4)
(4) ‘establishment’ means either | (H—establishmentmeans-either | (4) ‘establishment’ or ‘being
= the actual pursuit of an the-petual-pursuit-ofaneeonemie | established’ means either the
economic activity for an activityforan-indefinite-period actual pursuit of an economic
indefinite period through a through-a-stable-infrastructure activity for an indefinite period
stable infrastructure from where | frem-where-the-businessof through a stable infrastructure
the business of providing providingservicesis-camriedout | from where the business of
services is carried out or a stable | er-a-stable-infrastruetare-from providing services is carried out
infrastructure from where the where-the-business-is-managed: or a-stable-infrastrueture from
business is managed; where the business is managed;
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Article 2(5)
(5) ‘group’ means a group as 5-sroupmeans-a-group-as (5) ‘group’ means a group as
36 | defined in Article 3(15) of defined-in-Asticle- 31 5)-of defined in Article 3(15) of -
Directive (EU) 2015/849 of the | Direetive{EU32015/849-0fthe | Directive (EU) 2015/849 of the | [(B) ETouUp icans a groupias
European Parliament and of the | EurepeanPasliament-and-ofthe European Parliament and of the _
Council®. Eouneil’- Council® Directive (EU) 2015/849 of the
9 Directive (EU) 2015/849 of the | *Directive(EL2015/840 ofthe | ? Directive (EU) 2015/849 of the _
European Parliament and of the | Eurepean-Pasliamentand-ofthe European Parliament and of the _
Council of 20 May 2015 on the | Eeuneil-of26-May2615-on-the Council of 20 May 2015 on the
prevention of the use of the prevetretettheteotthe prevention of the use of the
financial system for the finaneial-systemfor-the-purpeses | financial system for the purposes
purposes of money laundering ef meneylaunderinsorterrorist | of money laundering or terrorist
or terrorist financing, amending | fineneing-amendinsRegutation | financing, amending Regulation
Regulation (EU) No 648/2012 ENe-6482012-of the (EU) No 648/2012 of the
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of the European Parliament and European Parliament and of the
of the Council, and repealing Couneciland repealing Direetive | Council, and repealing Directive
Directive 2005/60/EC of the 2005/60/ECof the-Eurepean 2005/60/EC of the European
European Parliament and of the | Parliament-and-ofthe-Couneil Parliament and of the Council
Council and Commission and-CommisstonPireetive and Commission Directive
Directive 2006/70/EC (OJ L 2006/76ECA(OFE141-5-62045; | 2006/70/EC (OJ L 141, 5.6.2015,
141, 5.6.2015, p. 73). P73 p. 73).
Article 3
5 Article 3 Arfetes3 Article 3
Legal representative Legalrepresentative Legal representative
Article 3(1)
58 1. Member States where a +Member-Stateswhere-aserviee | 1. Member States where a service
service provider offering providerofferingservicesinthe | provider offering services in the
services in the Union is Unien-is-established-shalleasure | Union is established shall ensure
established shall ensure that it thatit-designates-atleast-one that it designates at least one
designates at least one legal legalrepresentative-in-the-Union | legal representative in the Union
representative in the Union for | ferthereceipt-of—compliance for the receipt of, compliance
the receipt of, compliance with | with-and-enforeementof with and enforcement of
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and enforcement of decisions

EP mandate

Council Mandate

decisions and orders issued by

Draft agreement

and orders issued by competent | eempetent-autherities-ofMember | competent authorities of Member

authorities of Member States for | Statesfor-the-purpese-of States for the purpose of

the purpose of gathering waihrestbearidop e H-eFHH gathering evidence in criminal

evidence in criminal preceedites—Fhetesat proceedings. The legal

proceedings. The legal represeptativeshatbresideor be representative shall reside or be

representative shall reside or be | established-in-one-oftheMember | established in one of the Member

established in one of the States-where-the-service-provider | States where the service provider

Member States where the is-established-oroffers-the is established or offers the

service provider is established or | serviees: services.

offers the services.
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Article 3(2)
59 2. Where a service provider is 2 Where-a-service-provideris-net | 2. Where a service provider is not
not established in the Union, established-in-the-Unien—Member | established in the Union, Member
Member States shall ensure that | Statesshall-ensure-thatsuch States shall ensure that such
such service provider offering service-provideroffering-serviees | service provider offering services
services on their territory entheirterrttory—<destenatesat on their territory designates at
designates at least one legal leastonetesriropresentativetn least one legal representative in
representative in the Union for | the Unionfor-thereeceiptof the Union for the receipt of,
the receipt of, compliance with | eemplianeewith-and-enforeement | compliance with and enforcement
and enforcement of decisions of decisions-and-orders-issued-by | of decisions and orders issued by
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and orders issued by competent | competent-autheritiesofMember | competent authorities of Member
authorities of Member States for | Statesforthe-purpese-of States for the purpose of
the purpose of gathering satherine-evideneeteriminat gathering evidence in criminal
evidence in criminal proecedipes—Thetesal proceedings. The legal
proceedings. The legal representativeshatlresideorbe representative shall reside or be
representative shall reside or be | established-in-ene-oftheMember | established in one of the Member
established in one of the States—where-the service-provider | States where the service provider
Member States where the offers-the-services: offers the services.
service provider offers the
services.
Article 3(3)
60 3. As regards the receipt of, 3—Asresards-theteeciptof: 3. Asregards the receipt of, Presidency proposal 25/06/2022 :

compliance with and eomplianeewith-and-enforeement | compliance with and enforcement [DELETE]
enforcement of decisions and of deeisions-and-orders—issued-by | of decisions and orders issued by
orders issued by the competent | the-cempetentautheritiesof the competent authorities of
authorities of Member States MemberStates-under Unienlegal | Member States under Union legal
under Union legal instruments mstruments-adopted-withinthe instruments adepted falling
adopted within the scope of seope-of Title W Chapter4-—of within the scope of Title V,
Title V, Chapter 4, of the Treaty | theTFreaty-ontheFunetioningof | Chapter 4, of the Treaty on the
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on the Functioning of the

Functioning of the European

European Union for gathering evidenee-in-eriminal-proeeedings; | Union for gathering evidence in
evidence in criminal the-Member-States-talinspartin | criminal proceedings, the
proceedings, the Member States | theselesalinstraments-shall Member States taking part in
taking part in those legal enstre-thatservieeproviders those legal instruments shall
instruments shall ensure that effering-serviees-on-their-territery | ensure that service providers
service providers offering designate-atleastone offering services on their territory
services on their territory representative-in-one-of-them- designate at least one
designate at least one Thelegal representativeshall representative in one of them.
representative in one of them. reside-or-be-establishedin-ene-of | The legal representative shall
The legal representative shall Hreember Statewherethe reside or be established in one of
reside or be established in one of | serviee-provideroffers-the the Member States where the
the Member States where the eETteR service provider offers the
service provider offers the services.
services.
Article 3(4)
61 4. Service providers shall be free | 4—Serviee-providers-shall-befree | 4. Service providers shal-be-free | Presidency proposal 25/06/2022 :

to designate additional legal to-designate-additionallegal te-may designate additional legal [DELETE]
representatives, resident or representatives—residentor representatives, resident-or
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established in other Member established-in-other Member established-in other Member
States, including those where States—ineluding-thesewhere-the | States—ineludins-these where the
the service providers offer their | serFriee-previders-offer-their service providers are estalished
services. Service providers serviees—Serviee-providerswhieh | or offer their services. Service
which are part of a group shall are-partetasroupshalt-be providers whieh-are-part-ofa
be allowed to collectively aHowed-te-eollectively-designate | greup shall be allowed to
designate one legal one-legalrepresentative- collectively designate one legal
representative. representative.
Article 3(5)
62 5. Member States shall ensure 5. MemberStatesshall-epsure 5. Member States shall ensure _
that the decisions and orders by | that-the-decisions-and-ordersby that the decisions and orders by
their competent authorities for theircompetent-authoritiesfor the their competent authorities F
evidence gathering in criminal evidencegathering-in-eriminal for evidence gathering in criminal
proceedings are addressed to the | preeeedings-are-addressedte-the | proceedings are addressed to the —
legal representative designated | legalrepresentative-designated-by | legal representative designated by
by the service provider to that the-serviee-providerto-thateffeet: | the service provider to that effect.
effect. That representative shall | Fhatrepresentativeshall-be That legal representative shall be F
be entrusted with the receipt, entrusted-with-the receipt: entrusted with the receipt: of and
compliance and enforcement of | compliance-and-enforcementof | compliance with and _
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those decisions and orders on enforecementof those decisions
behalf of the service provider behalf ot theserviee provider and orders on behalf of the
concerned. cotreeried: service provider concerned, and
can be subject to enforcement
measures.
Article 3(6)
63 6. To this end, Member States 6—Fo-this-end—Member-States 6. Member States shall ensure
shall ensure that the legal ~hetenrnrethatthedesnd that service providers established
representative residing or representativeresidingor or offering services in their
established on their territory established-en-theirterritery territory provide their legal
cooperates with the competent cooperates—with-the-competent representative with the necessary
authorities when receiving those | autherities-whenreceivingthese | powers and resources to comply
decisions and orders, in decisionsand-orders—in with these decisions and orders
accordance with the applicable | aeeerdaneeswith-the-appheable received from any Member
legal framework. legal-framewerlc State.
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and that they cooperate with the
competent  authorities  when
receiving those decisions and
orders, in accordance with the
applicable legal framework.

Article 3(7)

64 7. Member States shall ensure FMember-Statesshall-ensure 7. 1* To-this-end: The Member Presidency proposal 25/06/2022 :

that service providers thatserviee-providers-established | States where the [DELETE]
established or offering services | er-efferingserviees-in-their legal representatives are residing
in their territory provide their territery-providetheirtesat or are established en-their

legal representative with the representative-with-the-neeessary | tersitery shall verify that the
necessary powers and resources | pewers-and-resourees-to-eomply | said legal representatives have
to comply with those decisions | with-these-decisions-and-orders- | received from the service

and orders. providers the necessary powers
and resources to comply with
decisions and orders received
from any Member State and
that they cooperates with the

competent authorities when

receiving those decisions and
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orders, in accordance with the

applicable legal framework.

14 Paragraphs 6 and 7 of this
Article from the Commission

Proposal have been switched.

Article 3(8)
65 8. Member States shall ensure S™iember-States—shatensure 8. Member States shall ensure
that the designated legal sharthedetsparaddosst that both the designated legal
representative can be held liable | representative-ean-be-helddiable | representative and the service
for non-compliance with tornon—ecomphanecvith provider can be held jointly and
obligations deriving from the obligations-derivingfrom-the severally liable for non-
applicable legal framework applicablelegal framework—when | compliance with obligations
when receiving decisions and receiving-decisions-and-orders: deriving from the applicable legal
orders, without prejudice to the | witheutprejudiceto-theliability | framework when receiving
liability and legal actions that andlecal-retionsthateould-be decisions and orders, ¥ithent
could be initiated against the initinted-against-theserviee prejudiee-to-the liabilitrandlegal
service provider. In particular, provider—Inpartietiar—thelaekof | aettons-thateonld-beinitiated
the lack of appropriate internal | apprepriate-internal-procedures featsteservieeprovider With
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procedures between the service
provider and the legal
representatives cannot be used
as a justification for non-
compliance with those

obligations.

EP mandate

Council Mandate

the effect that each of the legal
representative and service
provider may be sanctioned for
non-compliance of either of
them. In particular, the lack of
appropriate internal procedures
between the service provider and
the legal representatives cannot
be used by either side as a
justification for non-compliance
with those obligations. Joint and
several liability shall not apply
for actions or omissions of
either the service provider or
the legal representative which
constitute a criminal offence in
the Member State applying the

sanction.

Draft agreement

Article 3(9)
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66 9. Member States shall ensure SMfember-States—shalensure 9. Member States shall ensure
that the obligation to designate a | thatthe-oblicationto-designatea | that the obligation to designate a
legal representative applies from | legalrepresentative-appliesfrem | legal representative apphies is
the date of transposition set out | the-date-eftranspesition-set-eutin | fulfilled by [6 months from the
in Article 7 for service providers | Astiele7forservice-providers date of transposition set out in
that offer services in the Union | that-efferservices-inthe-Unien-at | Article 7] for service providers
at that date, or from the moment | that-date—erfrom-the-mement that offer services in the Union at
service providers start offering | service-providers-start-offering that date, or from the moment
services in the Union for those servieestn-the Untontorthese service providers start offering
service providers that will start | serviee-providers-thatswill-start services in the Union for those
offering services after the date offering-serviees-after-the-date-of | service providers that will start
of transposition of the Directive. | &#anspesition-eftheDireetive: offering services after the-date-of
that date.
Article
Article 4 Artiele4 Article 4
67 Notifications and languages Notfreations-andtangnases Notifications and languages
Article 4(1)
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68 1. Member States shall ensure +Member-Statesshal-ensure 1. Member States shall ensure -
that, upon designation of its that—upen-designation-ofitslegal | that, upon designation of its legal
legal representative in representative-in-aeeordaneewith | representative in accordance with
accordance with Article 3(1), (2) | Astiele 3 )—2rand-B3)—each Article 3(1), (2), and (3) and (4),
and (3), each service provider service-providerestablished-er each service provider established
established or offering services | efferingservices-in-theirterritery | or offering services in their
in their territory notifies in netifies-in-writing-the-central territory notifies in writing the
writing the central authority of | avtheritefthe MemberState central authority of the Member
the Member State where its wherettstesalrepresentative State where its legal
legal representative resides or is | resides-er-is-established-efthe representative resides or is
established of the designation desicnation-and-contaet-details-of | established of the designation and
and contact details of its legal itslegalrepresentative-aswelas | contact details of its legal
representative as well as any any-changes-thereef. representative as well as any
changes thereof. changes thereof.

Article 4(2)

69 2. The notification shall specify | 2—Fhe-netification-shall-speeify 2. The notification shall specify -
the official language(s) of the the-official language(s)-of-the the official language(s) of the
Union, as referred to in Chion—asreferred toin Union, as referred to in
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Regulation 1/58, in which the

EP mandate

Council Mandate

Regulation 1/58, in which the

Draft agreement

legal representative can be lesalrepresentativecanbe legal representative can be

addressed. This shall include, at | addressed—FhisshalHneludeat addressed. This shall include, &t

least, one of the official least—one-ofthe-offieial least: one or more of the official

languages of the Member State | lansuases-ofthe Member-State languages in accordance with

where the legal representative where-thetegal-representative the national law of the Member

resides or is established. resides-or-is-established- State where the legal
representative resides or is
established.

Article 4(3)

70 3. When a service provider 3—When-a-service-provider 3. When a service provider
designates several designates-several designates several
representatives, the notification | representatives—the-netification representatives, the notification
shall specify the official shallspeetf—the-otftetal shall specify the official
language(s) of the Union or lansuase(srofthe Unienof language(s) of the Union or
Member States covered by each | Member-States-eovered-byeaehk | Member States covered by each
of them or any other et-thenreranrotier of them eand any other
considerations to determine the | eensiderations-to-determine-the considerations to determine the
appropriate legal representative | appropriate-legalrepresentative-te | appropriate legal representative

10881/22

ANNEX IT

JAL2

MiC/vj

LIMITE

285

EN



Commission Proposal
to be addressed. In duly justified
cases, Member States’
authorities may depart from

those considerations.

EP mandate Council Mandate Draft agreement

to be addressed. In-dulyjustified

mey-depart-from-these Competent authorities may
e Eim e depart from those considerations

on a case-by-case basis; where
necessary Member States shall
ensure that in such cases, the
addressed legal representative
has to comply with these orders

and decisions.

Article 4(4)
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n 4. Member States shall ensure 4+ fember-Statesshalensure 4. fMember States shall ensure
that the service provider makes | thettheserviee-providermakes that the-serviee-providermakes
the information notified to them | the-information-potifiedtethem | the information notified to them
in accordance with this Article in-accordance-with-this-Asticle in accordance with this Article is
publicly available. Member publiehravailable-Member publicly available} Member
States shall publish that States-shall-publish-that States-shall-publish-that
information on a dedicated page | infermation-on-a-dedicated-page | informatien on a dedicated
of the e-Justice portal. of the-eJustice-pertal- internet page-efthe-eJustice
Pertat-of the European Judicial
Network in criminal matters.
Member States shall ensure
that this information is
regularly updated. This
information may be further
disseminated to facilitate access
by competent authorities.
Article 5
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2 Article 5 ArtieleS Article 5
Sanctions Sanetions Sanctions
Article 5(1)
73 1. Member States shall lay down | +—MemberStatesshalllaydewn | 1. Member States shall lay down
rules on sanctions applicable to | rales-on-sanetions-appleablete rules on sanctions applicable to
infringements of national infrinsementsof nattonat infringements of national
provisions adopted pursuant to | previsions-adepted-pursuantie provisions adopted pursuant to
this Directive and shall take all | this-Direetive-and-shal-take-alt Article 3 and 4 this-Direetive
measures necessary to ensure measures-necessary-to-ensure-that | and shall take all measures
that they are implemented. The | theyare-implemented—The necessary to ensure that they are
sanctions provided for shall be sanections-provided-forshallbe implemented. The sanctions
effective, proportionate and effective-proportionateand provided for shall be effective,
dissuasive. dissuasive- proportionate and dissuasive.
Article 5(2)
74 2. Member States shall, by the 2MemberStatesshallbythe 2. Member States shall, by the
date set out in Article 7, notify | dateset-outin-AsticleFneotify date set out in Article 7, notify
the Commission of those rules the-Commisstonof thesetides the Commission of those rules
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EP mandate

Council Mandate

and of those measures and shall

Draft agreement

notify it, without delay, of any netifyH—witheut-delay—ofany notify it, without delay, of any
subsequent amendment affecting | subsequent-amendment-affeetine | subsequent amendment affecting
them. Member States shall also | them-—MemberStates-shall-alse them. Member States shall also
inform the Commission on an inforrthe-Commissiononan inform the Commission on an
annual basis about non- enpual-basis-aboutnen—eomphant | annual basis about non-compliant
compliant service providers and | service-providers-andrelevant service providers and relevant
relevant enforcement action enforcement-actiontaken-against | enforcement action taken against
taken against them. them.
Article 6
75 Article 6 Artete6 Anicie &
Coordination mechanism CoordinaHonrechanisit entral
authorities
Article 6(1)
76 1. Member States shall 1-Member Statesshall designate | 1. In accordance with their -
designate a central authority or, | acentral-auntherityer—where-its legal systems, Member States
where its legal system so legalsystemso-provides—mere shall designate one or more a
provides, more than one central | than-ene-central-autherity—to central authorities autherityos
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authority, to ensure the where-itslegal-systemso

application of this Directive in a | Direetive-in-a-eensistent-and provides—eorethanonecentral

consistent and proportionate preperHofttehanier autherity, to ensure the

manner. application of this Directive in a
consistent and proportionate
manner.

Article 6(2)

7 2. Member States shall inform | 2-MemberStates-shalH-informthe | 2. Member States shall inform the
the Commission of their Commission-of their designated | Commission of their designated
designated central authority, or | central-antherity—orcentral central authority, or central
central authorities, referred to in | autherities—referred-to-in authorities, referred to in
paragraph 1. The Commission paragraph1—The-Commission paragraph 1. The Commission
shall forward a list of designated | shall-forward-alistofdesignated | shall forward a list of designated
central authorities to the eentral-autheritieste-the- Member | central authorities to the Member
Member States. The States—The-Commissionwillalse | States. The Commission will also
Commission will also make make-publielravaiableatistef | make publicly available a list of
publicly available a list of designated-ecentral-antheritieste | designated central authorities to
designated central authorities to | faciitate-the-notificationsbya facilitate the notifications by a
facilitate the notifications by a service-providerto-the- Member service provider to the Member
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service provider to the Member | States—where-itslegal States where its legal
States where its legal representativeresidesoris representative resides or is
representative resides or is estabhshed: established.

established.

Article 6(3)

78 3. Member States shall ensure FfemberStater—hal=ntre 3. Member States shall ensure
g;?);;;g::lczlg&frﬂ;&i; I:Z:ivant that-eentralauthorttesshall that their central authorities shait
information and mutual previdesrchotherwrithrelerant | providecachotherwrthrelevant
:lsos;fitc;a;gnrilg/l?i?g?rec tive in a information-and-mutual coordinate and cooperate with
consistent and proportionate assistancerelevantto-applicatien | each other and, where relevant,
ﬁﬁ}ﬁeﬁ?ﬁlﬁiﬂg . of this Directive-inaconsistent with the Commission, and
assistance shall cover, in and-propertionate-manner—The provide any appropriate
particular, enforcement actions. provisioning of information-and | information and mstual

mutaal-assistapeeshall-eever—n | assistance to each other in order
partietlar—enforeementaetions: to relevant-te applieationof
apply this Directive in a
consistent and proportionate
manner. The coordination,
cooperation and provisioning of
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information and sstual
assistance shall cover, in
particular, enforcement actions.
Article 6(4)
79 4. Member States shall ensure 4-—MemberStatesshall-ensure 4-—MemberStates-shall ensure Presidency proposal 25/06/2022 :
that the central authorities shall | thatthe-eentral-autheritiesshalt thatthe-ecentral-anthorittes<hal
cooperate with each other and, eooperatewith-each-otherand: epoperate-withreach-otherand: [DELETE]
where relevant, with the where-relevant—with-the whererelevant—withrthe
Commission to ensure the Commisstonto-ensturethe Commisstonto-ensturethe
application of this Directive in a | applieation-ofthis-Directive-ina | appleation-ofthisDireetive-ina
consistent and proportionate conststentand-proportonate eonstrtentand-propottionate
manner. Cooperation shall manter—Cooperation—~hatlcover: | manner—Cooperationshallcover:
cover, in particular, enforcement | in-partiealar—enforcement Hpartetlar—enforeement
actions. acHens: fetoRs:
Article 7
% Article 7 ArtieleZ Article 7
Transposition Transposttion Transposition
Article 7(1)
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81 1. Member States shall bring +MemberStatesshal-brinsinte | 1. Member States shall bring into
into force the laws, regulations | feree-thelawsregulations-and force the laws, regulations and
and administrative provisions AR e PR TR administrative provisions
necessary to comply with this necessary-to-comphywith-this necessary to comply with this
Directive by 6 months after Directive-by-6-menths-afterentsry | Directive by 6 18 months after
entry into force. They shall into-foree—Theyshall entry into force. They shall
immediately inform the immediatelinform-the immediately inform the
Commission thereof. Ceommission-thereef: Commission thereof.

Article 7(2)

82 2. When Member States adopt 2—When-Member-States-adept 2. When Member States adopt
these measures, they shall these-measures—theyshall-contain | these measures, they shall contain
contain a reference to this atefereneeto-thisDireetiveor a reference to this Directive or
Directive or shall be hetbeaecompantedbysteh shall be accompanied by such
accompanied by such reference | referenee-on-the-eceasion-oftheir | reference on the occasion of their
on the occasion of their official | effieial-publieation—The-metheds | official publication. The methods
publication. The methods of of making-suchreferenceshall-be | of making such reference shall be
making such reference shall be | laid-dewn-byMemberStates- laid down by Member States.
laid down by Member States.
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Article 7(3)

83 3. Member States shall 3 Member Statesshall 3. Member States shall Provisional agreement 6th
communicate to the comununicate-to-the-Commission | communicate to the Commission trilogue 14/06/2022:
Commission the text of the herextof themeainaof the text of the measures of 3. Member States shall

. . . ) . . . . communicate to the Commission
measures of national law which | satienallaw—which-they-adeptin | national law which they adopt in i e

they adopt in the field covered | the-field-eovered-bythis the field covered by this national law which they adopt in
e . L L the field covered by this Directive.
by this Directive. Direetre Directive.
Article 8
84
Article 8 Article-S Article 8
Evaluation Eveuetion Evaluation

Article 8, paragraph 1

85 By [5 years from the date of ByPyearsfron-thedate-of By [5 years from the date of Presidency proposal 25/06/2022:
application of this Directive] at | application-ofthis-Directivelat application of this Directive] at
the latest, the Commission shall | thedatest—the-Commission-shall | the latest, the Commission shall | By [X years from the date of
carry out an evaluation of the earrvontanovaluatonofthe carry out an evaluation of the application of this Directive] at
Directive and present a report to | Direetive-and-present-atepertte | Directive and present a report to | the latest, the Commission shall
the European Parliament and to | the BurepeanPasliamentandte | the European Parliament and to | €airy out an evaluation of the

the Council on the application of | the-Council on-the-applicatienof | the Council on the application of | Directive. The Commission shall
this Directive, which shall this Directive—whichshall this Directive, which shall transmit this report to the
European Parliament and the

10881/22 MiC/vj 294

ANNEX II JAL2 LIMITE EN



Commission Proposal

EP mandate

Council Mandate

Draft agreement

include an assessment of the inelade-an-assessment-of-the-need | include an assessment of the need | Council. The evaluation shall be
need to enlarge its scope. Where | to-enlarge-its-scope—Where to enlarge its scope. Where conducted according to the
appropriate, the report shall be appropriate—therepertshall-be appropriate, the report shall be Commission's better regulation
accompanied by a proposal for | aeeompanied-by-apropesatfor accompanied by a proposal for guidelines. Member States shall
the amendment of this Directive. | the-amendment-ofthisDireetive: | the amendment of this Directive. | provide the Commission with the
The evaluation shall be Fheerrimaten—hatthe The evaluation shall be information necessary for the
conducted according to the cotrdhietedaecordinsto-the conducted according to the preparation of that Report.
Commission's Better Regulation | Cemmissien'sBetterRegulation | Commission's Better Regulation
Guidelines. Member States shall | Guidelines—MemberStatesshalt | Guidelines. Member States shall
provide the Commission with provide-the-Commission-with-the | provide the Commission with the
the information necessary for information-necessaryforthe information necessary for the
the preparation of that Report. preparation-of-that Report- preparation of that Report.
Article 9
86 Article 9 ArHelaQ Article 9
Entry into force Entry-into-foree Entry into force
Article 9, paragraph 1
87 This Directive shall enter into This-Direetiveshall-enterinte This Directive shall enter into Provisional agreement 6th
force on the twentieth day forec-onthetrentetiday force on the twentieth day trilogue 14/06/2022:
following that of its publication | felewing-that-efitspublication following that of its publication
in the Official Journal of the in-the-Official-Jowrnal-of-the in the Official Journal of the This Directive shall enter into
European Union. European-Lnion- European Union. force on the twentieth day
following that of its publication in
the Official Journal of the
European Union.
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

Article 10
88 Article 10 Artiele 10 Article 10
Addressees Addrasseas Addressees
Article 10, paragraph 1
89 This Directive is addressed to Fhis-Direetive-is-addressed-te-the | This Directive is addressed to the | Provisional agreement 6th
the Member States in Member-States-in-accordance Member States inaccordance trilogue 14/06/2022:
accordance with the Treaties. with the Treates with the Treatas,
This Directive is addressed to the
Member States in accordance with
the Treaties.
Formula
90 Done at Brussels, Deone-atBrussels: Done at Brussels,
Formula
For the European Parliament e Pt For the European Parliament
91 The President ThePrasident The President
Formula
For the Council Eoriia Cowuneil For the Council
92 The President ThePresident The President
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