FRONTEX CONSULTATIVE FORUM ON FUNDAMENTAL RIGHTS

Subject: Response to request for information received from the FRALO

24 February 2021

The Consultative Forum received a request on 9 February 2021, from the Secretariat of the
Frontex Management Board Working Group on Fundamental Rights and Legal Operational
Aspects of Operations in the Aegean Sea (FRALO). In the request, FRALO invited the
Consultative Forum to provide relevant reference or information that would bring additional
light to six incidents and help the Working Group to draw further conclusions.

The Consultative Forum’s response to this request contains fundamental rights considerations
in the context of search and rescue operations and interception at sea. Given the limited time
available, these observations are preliminary and do not cover the issue of operational
cooperation with third countries. The Consultative Forum previously submitted
recommendations on that issue on 21 May 2019 and these are annexed to this letter.

The Consultative Forum members do not have direct verified information on the six alleged
incidents. To facilitate the work of the inquiry, it has, however, reviewed publicly available
sources reporting incidents, which occurred at that time in the relevant geographical area and
has compiled this in an annex. The Consultative Forum has not verified the information
reported in the annex.



FRONTEX CONSULTATIVE FORUM ON FUNDAMENTAL RIGHTS

1. Search and Rescue (SAR) operations

The key points which can be drawn from the information below are:

e a SAR situation applies whenever a vessel is in distress;

e a vessel must be considered to be in distress when it is in danger and in need of
immediate assistance, or where its operating efficiency is impaired to the extent that
such distress is likely; and,

e in addition to the obligation to deliver persons in distress to a “place of safety”, Member
States must comply with applicable EU law, including the Charter of Fundamental
Rights.

1.1. Definition of distress

Under EU law, a SAR situation is understood as a maritime operation of EU Member States
in fulfilling “their obligation to render assistance to any vessel or person in distress at sea [...]
in accordance with international law and respect for fundamental rights.”

As for the definition of “distress”, EU law provides that a “vessel or the persons on board shall
be considered to be in a phase of distress in particular:

i.  when positive information is received that a person or a vessel is in danger and in
need of immediate assistance; or

i.  when, following a phase of alert, further unsuccessful attempts to establish contact
with a person or a vessel and more widespread unsuccessful inquiries point to the
probability that a distress situation exists; or

iii.  when information is received which indicates that the operating efficiency of a vessel
has been impaired to the extent that a distress situation is likely.”

Under Article 9 (2) (f) of Regulation (EU) No. 656/2014, for the purpose of considering whether
a vessel is in a phase of uncertainty, alert or distress, Member States must “take into account
and transmit all relevant information and observations to the responsible Rescue Coordination
Centre including on:

(i) the existence of a request for assistance, although such a request shall not be the
sole factor for determining the existence of a distress situation;

(i) the seaworthiness of the vessel and the likelihood that the vessel will not reach its
final destination;

(iiif) the number of persons on board in relation to the type and condition of the vessel,
(iv) the availability of necessary supplies such as fuel, water and food to reach a shore;
(v) the presence of qualified crew and command of the vessel;

(vi) the availability and capability of safety, navigation and communication equipment;
(vii) the presence of persons on board in urgent need of medical assistance;

(viii) the presence of deceased persons on board;

(ix) the presence of pregnant women or of children on board;

(x) the weather and sea conditions, including weather and marine forecasts.”

Under the international law of the sea — as reflected in Article 9 of Regulation (EU)
No. 656/2014 — ‘distress’ is the highest emergency phase, preceded by the “uncertainty phase”
and then the “alert phase”.*

In determining whether or not a vessel is in distress, the context in the Aegean must be taken
into consideration. Deaths at sea in the Aegean have been regularly reported by a range of
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reputable sources, including during the period under review by the FRALO.®> Members of the
Consultative Forum have repeatedly expressed concern about loss of life in the Aegean Sea.®

1.2. Obligations during SAR operations

The international law of the sea provides that states must require the shipmaster of any
navigating vessel to render assistance to any person in distress at sea, in so far as s/he can
do so without serious danger to the ship, the crew or the passengers.” Prompt assistance is
an essential element of the integrity and effectiveness of SAR activities. It must remain a top
priority for shipmasters, shipping companies and flag States.®

EU law incorporates the obligation to provide assistance in Article 9 of Regulation (EU)
No. 656/2014, which applies to Frontex-coordinated border surveillance operations carried out
by Member States at their external sea borders. According to it:

*Member States shall observe their obligation to render assistance to any vessel or
person in distress at sea and, during a sea operation, they shall ensure that their
participating units comply with that obligation, in accordance with international law and
respect for fundamental rights. They shall do so regardless of the nationality or status
of such a person or the circumstances in which that person is found.”

Under international maritime law and EU law,® rescued persons must be delivered to a ‘place
of safety’. This is a location where rescue operations are considered to terminate, and where:
the rescued persons’ safety of life is no longer threatened; basic human needs (such as food,
shelter and medical needs) can be met; and transportation arrangements can be made for the
rescued persons’ next or final destination.® In delivering a person to such a place of safety,
the party responsible for the SAR should take into account the particular circumstances of the
case and the guidelines of the International Maritime Organisation (IMO).** IMO’s Maritime
Safety Committee adopted non-binding guidelines to assist states and shipmasters in this
regard.’? The guidelines:

o specify that “the responsibility to provide a place of safety, or to ensure that a place of
safety is provided, falls on the Government responsible for the search and rescue
region in which the survivors were recovered.” (at 2.5);

¢ clarify the need to avoid disembarkation of asylum seekers and refugees in territories
where their lives and freedoms would be threatened (at 6.17); and

e discourage any screening and status assessment procedures that would unduly delay
disembarkation (at 6.20).

The Human Rights Committee noted that States’ obligation to respect the right to life under
Article 6 of the International Covenant on Civil and Political Rights (ICCPR) includes an
obligation to take action in the case of foreseeable threats to the right to life and in life-
threatening situations, even where those threats and situations are not caused directly by the
State.'® Moreover, under Atrticle 6 (1) read in conjunction with Article 2 (3) of the ICCPR, States
have “the duty to provide an effective remedy to victims of human rights violations and their
relatives”, which includes a “duty to conduct a prompt investigation of the allegations relating
to a violation of the rights to life”, including death and disappearance.'*

For Frontex-coordinated sea operations, Article 10 of Regulation (EU) No 656/2014 requires
the host Member State and the participating Member States to cooperate with the responsible
Rescue Coordination Centre to identify a place of safety and ensure that disembarkation of
the rescued persons is carried out rapidly and effectively. Under Article 4 (1) of the regulation,
this must fully comply with fundamental rights.*® Article 4(4) of the same Regulation provides
that

“[tlhroughout a sea operation, the participating units shall address the special needs
of children, including unaccompanied minors, victims of trafficking in human beings,



FRONTEX CONSULTATIVE FORUM ON FUNDAMENTAL RIGHTS

persons in need of urgent medical assistance, disabled persons, persons in need of
international protection and other persons in a particularly vulnerable situation.”

2. Interception at sea

The key points which can be drawn from the information below are:

e The duty on Member States to prevent unauthorised border crossings under the
Schengen Border Code is subject to respect for international and EU law obligations.

e The principle of non-refoulement and the prohibition of collective expulsion require an
individual assessment of each person on an intercepted vessel;

e State actors (in this context border guards) must inform sea arrivals about the right to
asylum wherever there are indications that they might wish to seek asylum. The context
in the Aegean should inform any assessment of whether such indications are present.

o Where there are indications that intercepted person may wish to seek asylum, they
must be disembarked on land and have their applications assessed in accordance with
the Asylum Procedures Directive 2013/32/EU.

2.1. Fundamental Rights in the Schengen Borders Code

Under the Schengen Borders Code (SBC),'® Member States have a duty to prevent
unauthorised border crossing. However, this obligation is subject to respect for the EU Charter
of Fundamental Rights, as clearly stated in Article 4 of the SBC. The Charter obliges EU
institutions and Members States when they implement EU law to respect, among other rights,
the right to asylum (Article 18 of the Charter), the principle of non-refoulement and the
prohibition of collective expulsion (Article 19 of the Charter) and the right to an effective
remedy (Article 47 of the Charter).

The principle of non-refoulement prohibits the return of a person in any manner whatsoever
to a risk of persecution and other serious harm.*” The principle of non-refoulement not only
prohibits the return to a country where a person may be at risk of persecution or other serious
harm (direct refoulement), but also to countries where individuals would be exposed to
a serious risk of onward removal to such a country (indirect refoulement).® Under Article 15
of the European Convention of Human Rights (ECHR), read together with the case law of the
European Court of Human Rights (ECtHR) on Article 3 of the ECHR,° this principle is absolute
and cannot be derogated from even in time of emergency.

The prohibition of collective expulsion? prevents States from returning third-country
nationals in a group, without an individual assessment of their situation and, therefore, without
enabling them to put forward their arguments against the measure.

The prohibition of refoulement as well as collective expulsion apply also to non-admission and
rejection at borders?! and on the high seas.??

The SBC must be applied without prejudice to “the rights of refugees and persons requesting
international protection, in particular as regards non-refoulement” (Article 3 (b)). Article 4 of
the SBC requires that border controls must be carried out:

‘in full compliance with relevant Union law, including the Charter of Fundamental
Rights of the European Union (‘the Charter), relevant international law, including the
Convention Relating to the Status of Refugees done at Geneva on 28 July 1951 (‘the
Geneva Convention’), obligations related to access to international protection, in
particular the principle of non-refoulement, and fundamental rights. In accordance with
the general principles of Union law, decisions under this Regulation shall be taken on
an individual basis.”
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Article 4 of Regulation (EU) No. 656/2014, quoted above, specifies this obligation for Frontex-
coordinated maritime border surveillance operations.

Where physically non-admitting a person would violate the principle of non-refoulement, the
prohibition of collective expulsion, the right to asylum, or the right to an effective remedy under
the Charter and under international human rights law, Member States must refrain from doing
so. Rather, in Article 6 (5) (c), the SBC explicitly authorises them to allow entry “because of
international obligations”.

2.2. No need for expressly requesting asylum

Pursuant to Article 52 (3) of the EU Charter of Fundamental Rights, when Charter rights
correspond to rights guaranteed by the ECHR, their meaning and scope must be the same as
in the ECHR. Under the case law of the ECtHR, the prohibition of refoulement applies also to
persons who have not requested asylum, where the risks of ill-treatment that an individual
may face as a result of the interception “were known or ought to have been known to the
Contracting State”.? If they are aware of factors that could put individuals at risk, authorities
must examine such risks on their own motion.?* As the ECtHR clearly held in Hirsi Jamaa, “the
fact that the [applicants] had failed expressly to request asylum did not exempt Italy from
fulfilling its obligations under Article 3."%

Under EU law, Article 4 (2) of Regulation (EU) No. 656/2014 prohibits Member States to
disembark, force to enter, conduct to or otherwise hand over an intercepted or rescued person
to a third country, where they are “aware or ought to be aware” (italics added) of a risk of
torture or ill-treatment or other serious violations of human rights in the third country. This
obligation applies irrespective of any request for asylum by the individual.

It is important to keep in mind the context in the Aegean Sea when applying the relevant legal
framework. Members of the Consultative Forum have repeatedly expressed concern about
pushbacks in the Aegean during the period in which the cases under review by the Working
Group occurred (April 2020 — November 2020). Members also frequently recalled the need to
ensure that asylum applicants are guaranteed access to an individual assessment.2®

The high recognition rate for the main nationalities of persons crossing the Aegean and the
fact that persons arriving to the island by boat invariably apply for asylum are also of relevance
to determinations of whether persons on rubber boats are likely to be asylum applicants.?’

2.3. Individual assessment

Article 4 of the SBC recalls that any decisions under its purview must be taken on an individual
basis, in accordance with the general principles of EU law.

Under the ECHR, the safeguards for the individual examination differ between risks of
violations of Articles 2 and 3 of the ECHR (non-refoulement) and risks of collective expulsion
under Article 4 of Protocol No. 4 to the ECHR.

a) Under the non-refoulement obligation, a state must undertake an independent and
rigorous scrutiny of any arguable claim entailing a real risk of ill-treatment.?® The
ECtHR will particularly look at whether the applicant had an effective possibility to seek
asylum.?® The State has to ascertain that any person under its jurisdiction is not
refouled. As the ECtHR has pointed out, it is only by means of a legal procedure
resulting in a legal decision that a finding on this issue can be made and relied upon.
The expelling State cannot merely assume that the individual will be treated in the
receiving third country in conformity with ECHR standards.®® There will be a violation
of the ECHR, if a person is returned without individual assessment.3!

b) Also under the prohibition of collective expulsion, a State must undertake an
examination which takes into account the specific situation of the individual. It must
identify the person, establish his or her nationality and provide him or her with a
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genuine and effective possibility of submitting arguments against the expulsion, which
must be examined in an appropriate manner by the relevant authorities.*?

In its ruling on the so-called “hot returns” in the Spanish enclave of Melilla, the ECtHR
considered that the applicant’s behaviour may play a role in assessing a violation of
the prohibition of collective expulsions. It held that a State does not violate the ECHR
if the absence of an individual expulsion decision can be attributed to the applicant’s
own culpable conduct. The Court set out a two-tier test for compliance with Article 4 of
Protocol No. 4 of the ECHR in such circumstances:

1) Firstly, whether the State provided genuine and effective access to means of
legal entry, in particular border procedures, to allow all persons who face
persecution to submit an application for protection, based in particular on
Article 3 of the ECHR, under conditions which ensure that the application is
processed in a manner consistent with international norms, including the ECHR.

2) Secondly, where the State provided such access but an applicant did not make
use of it, the ECtHR will examine whether there were cogent reasons for not
doing so, which were based on objective facts for which the State is responsible.
The absence of such cogent reasons could lead to a conclusion justifying the
lack of individual identification, this being the consequence of the applicants’
own conduct.®

The circumstances which led to the finding of no violation of Article 4 of Protocol No. 4 in that
case do not seem likely to apply to situations at sea. Compliance with Article 4 of Protocol No.
4 presupposes that an applicant had a genuine and effective access to means of legal entry
in the country (in the “hot returns” from the Spanish enclave of Melilla), the applicants could
not show “cogent reasons” why they had not approached the asylum office at the nearby
border crossing point). This appears different from the case of border guards in the Aegean
Sea being faced with unseaworthy dinghies, where there is no option of turning to a point for
legal entry.

Fundamentally, the judgment concerned the prohibition of collective expulsions in Article 4 of
Protocol 4 and the applicants did not have an arguable claim under Articles 2 or 3 of the ECHR
upon return.

In addition, where the individual has an “arguable complaint” that his or her removal would
represent refoulement, s/he must have an effective remedy, in practice as well as in law, at
the domestic level in accordance with Article 13 of the ECHR, which imperatively requires,
inter alia, independent and rigorous scrutiny of any claim that there exist substantial grounds
for fearing a real risk of treatment contrary to Articles 2 or 3 and automatic suspensive effect.3
The scrutiny should include an assessment of vulnerability and needs of potential victims of
human trafficking and of unaccompanied and separated children.

2.4. Referral to asylum procedures and the duty to inform

Under EU law, border guards must refer asylum applicants to national asylum procedures.®®
Pursuant to its Article 3, the Asylum Procedures Directive (2013/32/EU) applies to territorial
waters. Recital 26 of the Directive clarifies that persons seeking international protection
present in the territorial waters of a Member State should be disembarked on land and have
their applications examined in accordance with the Directive. Under Article 8 (1) of the Asylum
Procedures Directive, wherever there are “indications that third-country nationals [...] may
wish to make an application”, the border guards must inform them how to do so.

There are no formal requirements for an asylum application. As the Court of Justice of the EU
(CJEU) pointed out, “making” an application means that an individual declares his or her wish
to receive asylum, “without the declaration of that wish being subject to any administrative
formality whatsoever”.*® From the moment the individual has expressed the wish to apply for
asylum, he or she enjoys the status of an ‘asylum applicant’.3” Under Article 9 (1) of the Asylum
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Procedures Directive, applicants must be allowed to remain in the Member State until the
relevant authority has made a decision on the asylum application.

To ensure effective access to the asylum procedure, Article 6 (1) of the Asylum Procedures
Directive also contains the obligation to ensure that border guards receive the necessary level
of training which is appropriate to their tasks and responsibilities and instructions to inform
applicants as to where and how applications for international protection may be lodged.

3. Conclusion

The prohibitions of refoulement and of collective expulsion as well as the right to an effective
remedy set out in international and EU law, including the Charter of Fundamental Rights, apply
irrespective of persons having expressed a wish to seek asylum.

The Consultative Forum recalls that wherever an individual is under the jurisdiction of a
Member State, and there are substantial grounds to believe that s/he might wish to seek
asylum and/or be at risk of serious violations of human rights upon return, the Member State
must inform them how to seek asylum and facilitate access to an independent and effective
status determination procedure. Under EU law, “indications” suffice; in such a case, a Member
State must inform how to apply for asylum and facilitate access to the asylum procedure in
the EU. In the Aegean context, such indications are currently clearly present. The Consultative
Forum further recalls that where a person expresses a wish to receive asylum, which does not
require any formalities whatsoever, s’lhe must be disembarked on land and have his or her
application examined in accordance with the Asylum Procedures Directive.

The Consultative Forum reserves the right to submit further and more detailed considerations,
should the circumstances or the Working Group so require.

Kind regards,

Aydan lyigungor Sophie Magennis

Chair of the Consultative Forum Chair of the Consultative Forum
Annexes:

Annex I Consultative Forum recommendations on the fundamental rights implications

of the Agency’s engagement with third countries, 21.05.2019

Annex Il Overview of five serious incidents, which are subject to FRALO’s inquiry and
which are referred to in reports or posts by civil society organisations
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