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ANNEX

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
laying down harmonised rules on the appointment of legal representatives for the purpose of gathering evidence in criminal proceedings

2018/0107(COD)
DRAFT

The amendments made by the EP and the Council in the text of the proposal for a Directive compared to the Commission's proposal are marked as
follows:

- the new text is marked in bold italics;
- the deleted parts of the text are marked in strikethrough.
- the parts amended following discussions at trilogues or technical meetings will be underlined.

Where full paragraphs of the Commission's proposal were not amended by the EP and the Council, they are not repeated in the columns reflecting their
respective positions, but are marked with a diagonal line in the 4th column.

Parts provisionally agreed at the trilogue are going to be marked in green.
Parts provisionally agreed at the technical meetings and to be confirmed at the trilogue are going to be marked in blue.

Parts to be further discussed are going to be marked in yellow.

Footnotes are marked in red. Their numbering does not correspond to the respective original documents. Updating and renumbering must be
done_manually (NO automatic update).
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

Formula

COM/2018/226 final -
2018/0107 (COD)

A9-9999/2020 - 11 December
20201

7348/19

Proposal Title

2 Proposal for a DIRECTIVE OF
THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL laying down
harmonised rules on the
appointment of legal
representatives for the purpose of
gathering evidence in criminal
proceedings

Proposal for a DIRECTIVE OF
THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL laying down
harmonised rules on the
appointment of legal
representatives for the purpose of
gathering evidence in criminal
proceedings

1 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL laying down harmonised rules on the appointment of legal representatives for
the purpose of gathering evidence in criminal proceedings
having regard to the Commission proposal to Parliament and the Council (COM(2018)0226),
having regard to Article 294(2) and Articles 53 and 62 of the Treaty on the Functioning of the European Union, pursuant to which the Commission submitted the proposal to

Parliament (C8-0154/2018),

having regard to Article 294(3) of the Treaty on the Functioning of the European Union,

having regard to Rules 59 of its Rules of Procedure,
having regard to the report of the Committee on Civil Liberties, Justice and Home Affairs (A9-0000/2020),

1. Rejects the Commission proposal;

2. Calls on the Commission to withdraw its proposal;

3. Instructs its President to forward its position to the Council, the Commission and the national parliaments.
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Commission Proposal EP mandate Council Mandate Draft agreement
Formula
3 Having regard to the Treaty on Having regard-to-the Treatyon-the | Having regard to the Treaty on the
the Functioning of the European | Funetioning-ofthe European Functioning of the European
Union, and in particular Union—andin-partienlar Union, and in particular
Articles 53 and 62 thereof, Articles 53 -and 62 thereof Articles 53 and 62 thereof,
Formula
4 Having regard to the proposal Hetrtitmroudie o tha oy Having regard to the proposal
from the European Commission, | fremthe European-Commission; | from the European Commission,
Formula
5 After transmission of the draft bt e After transmission of the draft
legislative act to the national lesidatiresettothe pabonad legislative act to the national
parliaments, parhaments: parliaments,
Formula
: Having regard to the opinion of | Havingregard-to-the-opiionof Having regard to the opinion of
the European Economic and the European-Economic-and the European Economic and
Social Committee ', Seecial-Committee™ Social Committee ',
orc, ,p.. O orc,,p..
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Commission Proposal EP mandate Council Mandate Draft agreement
Formula
7 Acting 1n accordance with the Actingin-accordance-with-the Acting in accordance with the
ordinary legislative procedure, Rty R A ordinary legislative procedure,
Formula
8 Whereas: Whereas: Whereas:
Recital 1
(1)Network-based services can - Nebwork—based-serviceseanin | (1) Network-based services can in
in principle be provided from prineiple-be-provided-from principle be provided from
9 anywhere and do not require a AR e R ki tas s st anywhere and do not require a
physical infrastructure, corporate | physicalinfrastructure—corporate | physical infrastructure, corporate
presence, or staff in the country | presenee—erstaffinthe-countsy presence, or staff in the country
where the services are offered, where the servicesare offered_nor | where the services are offered, nor
nor in the internal market itself. | in-theinternalmarketitselfAsa | in the internal market itself. As a
As a consequence, it can be consequenceteanbe-diffienltte | consequence, it can be difficult to
difficult to apply and enforce apphrand-enforce-obligationslaid | apply and enforce obligations laid
obligations laid down in national | dewsinnational-and-Unienlaw down in national and Union law
and Union law which apply to whichapphtothe—erviee which apply to the service
the service providers concerned, | previders-eoneerned—inpartienlar | providers concerned, in particular
in particular the obligation to the-obhgationto-comply-with-an | the obligation to comply with an
comply with an order or a etde e adecidon b apidiead order or a decision by a judicial
decision by a judicial authority. | autherity—Thisis-the-easein authority. This is the case in
This is the case 1n particular in particularin-ermnal-law—where | particular in criminal law, where
criminal law, where Member Setthrete—therte oo Member States’ authorities face
States’ authorities face diffienttieswith-serrne—ensurne | difficulties with serving, ensuring
5509/21 MK/myj 5
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

difficulties with serving, complianee-and-enforemnetheir compliance and enforcing their
ensuring compliance and dheete—tparhettharsrhere decisions, in particular where
enforcing their decisions, in relevant-cervices-are-provided relevant services are provided
particular where relevant fromoutside-theirterritory- from outside their territory.
services are provided from
outside their territory.

Recital 2

10 (2) Against that background, reamstthat-baekereund: (2) Against that background,
Member States have taken a ArberphorS et Member States have taken a
variety of disparate measures to | ¥ertety-of-disparate-easuresto variety of disparate measures to
more effectively apply and more-effectivelapply-and more effectively apply and
enforce their legislation. This B o enforce their legislation. This
includes measures for addressing | ineludes-measuresforaddressing | includes measures for addressing
service providers to obtain serviee-providersto-obtain service providers to obtain
electronic evidence that is of eleetronie-evidenee-thatis-of electronic evidence that is of
relevance to criminal relevanee-to-eriminal-proeeedings- | relevance to criminal proceedings.
proceedings.

Recital 3

11 (3) To that end, some Member Ftothatend—~omedMember (3) To that end, some Member
States have adopted, or are SN sii bbbl e s States have adopted, or are
considering adopting, legislation | eensideringadoptinetesislation | considering adopting, legislation
imposing mandatory legal HRpesins-mandaterytesal imposing mandatory legal
representation within their own | representation-within-theirows representation within their own
territory, for a number of service | temrtory—foranumberofserviece | territory, for a number of service
providers offering services in providers-offerinsservicesrthat | providers offering services in that
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

that territory. Such requirements | territery—Suchrequirernents territory. Such requirements
create obstacles to the free et rrete— e toe create obstacles to the free
provision of services within the | prevision-ofservees-within-the provision of services within the
internal market. wternal-marlet: internal market.

Recital 4
(4) There 1s a significant risk that | (4)-Fhere-is-asignifieantsislkthat | (4) There is a significant risk that
other Member States will try to | etherMemberStateswall-tiyto other Member States will try to

12 overcome existing shortcomings | evercome-existingshorteomintgs | overcome existing shortcomings
related to gathering evidence in | related-to-satherinsevideneein related to gathering evidence in
criminal proceedings by means | erninal-proceedings-bi—meansof | criminal proceedings by means of
of imposing disparate national R e e e imposing disparate national
obligations in the absence of a wbhisaton—the abaonce oy obligations in the absence of a
Union-wide approach. This 1s Frenvrdeapproteh—rs Union-wide approach. This 1s
bound to create further obstacles | beund-te-ereatefurtherobstaeles | bound to create further obstacles
to the free provision of services | te-the-free-provision-ofserviees to the free provision of services
within the internal market. within-the-internal-market within the internal market.

Recital 5

13 (5) Under the current s oeeens (5) Under the current
circumstances, the resulting legal | eircumstances—thesresultinglegal | circumstances, the resulting legal
uncertainty affects both service | vneertainty-affeets-both-serviee uncertainty affects both service
providers and national providers-and-national-authertties: | providers and national authorities.
authorities. Disparate and Disparate-and-possibly-eonthietine | Disparate and possibly conflicting
possibly conflicting obligations | ebligations-are-set-outforserviee | obligations are set out for service
are set out for service providers | providers-established-eroffering | providers established or offering
established or offering services | servieesin-different Member services in different Member
in different Member States, States—which-alse-subjeet-themte | States, which also subject them to
which also subject them to different-sanetionresunesinease | different sanction regimes in case

5509/21 MK/myj 7
ANNEX JAL2 LIMITE EN




Commission Proposal

EP mandate

Council Mandate

Draft agreement

different sanction regimes in ofviolations—This-divergeneeint | of violations. This divergence in
case of violations. This thetrattevrork oottt the framework of criminal
divergence in the framework of | preeceedinss—willlilceltusthesr proceedings will likely further
criminal proceedings will likely | expand-beeatse-of-the-growing expand because of the growing
further expand because of the unportance-of communicationand | importance of communication and
growing importance of S e b b He information society services in
communication and information | eurdatylivesandseetettes—Fhe | our daily lives and societies. The
society services in our daily lives | foreseinsnot-onlyrepresentsan | foregoing not only represents an
and societies. The foregoing not | ebstacle-to-the-properfunetioning | obstacle to the proper functioning
only represents an obstacle to the | eftheinternalamarketbutalse of the internal market but also
proper functioning of the internal | entals-preblemsforthe entails problems for the
market but also entails problems | establishinent-and-eorreet establishment and correct
for the establishment and correct | fanetoninsoitheUnien-sareaof | functioning of the Union’s area of
functioning of the Union’s area | freedom—seeurity-andjustiee: freedom, security and justice.
of freedom, security and justice.

Recital 6
(6) To avoid such fragmentation | {6)}Fo-aveidsuchfragmentation | (6) To avoid such fragmentation
and to ensure that undertakings | and-te-ensure-that-undertakings and to ensure that undertakings

14 active in the internal market are | aetivesn-theinternal-marketare active in the internal market are
subject to the same or similar subjeet-to-the-same-or-sHniar subject to the same or similar
obligations, the Union has obligations—the Union-has obligations, the Union has
adopted a number of legal acts in | adopted-a-numberoflegalactsin | adopted a number of legal acts in
related fields such as data rebtrertrob et related fields such as data
protection’. To increase the level | proteetion”—TFo-inereasethelevel | protection’. To increase the level
of protection for the data ofprotectionfor-the-datasubjeets; | of protection for the data subjects,
subjects, the rules of the General | the-rles-ofthe-General Data the rules of the General Data
Data Protection Regulation® Protection Resulation” previdefor | Protection Regulation’ provide for
provide for the designation of a | the-desisnationofalesal the designation of a legal
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

legal representative in the Union | representative-t-the Union by representative in the Union by
by controllers or processors not | eentrelers-orproeessersnot controllers or processors not
established in the Union but establiched--the-Union-but established in the Union but
offering goods or services to offering-goods-orserviceste offering goods or services to
individuals in the Union or e e L individuals in the Union or
monitoring their behaviour if monitoring-their behaviourtithei | monitoring their behaviour if their
their behaviour takes place behaviourtakesplacewithinthe | behaviour takes place within the
within the Union, unless the Union—unless-the-proeessine—s Union, unless the processing is
processing is occasional, does o et e occasional, does not include
not include processing, on a Processeoha-irge ~ealeof processing, on a large scale, of
large scale, of special categories | speetal-eategoriesofpersonal-data | special categories of personal data
of personal data or the orthe-proeessing-of persenaldata | or the processing of personal data
processing of personal data relating—to-eriminal-convietions relating to criminal convictions
relating to criminal convictions | and-effenees-andis-unlicelyto and offences, and is unlikely to
and offences, and 1s unlikely to | resultan-asiskto-thesrights-and result in a risk to the rights and
result in a risk to the rights and Hhoghetie ottt b S e freedoms of natural persons,
freedoms of natural persons, takinsinto-necount-the nature; taking into account the nature,
taking into account the nature, context—seope-and-purpesesofthe | context, scope and purposes of the
context, scope and purposes of proecessing-or-ifthe-eontrollerisa | processing or if the controller is a
the processing or if the controller | public-autheritrorbody- public authority or body.
is a public authority or body.

“Direetive 95 ? Directive 95/46/EC of the
? Directive 95/46/EC of the EuropeanParhament-and-ofthe European Parliament and of the
European Parliament and of the | Counetof24-October1995-on Council of 24 October 1995 on
Council of 24 October 1995 on | the-protection-ofindivadualswath | the protection of individuals with
the protection of individuals with | regard-te-the-proeessingof regard to the processing of
regard to the processing of personal-data-and-on-thefree personal data and on the free
personal data and on the free movement-ofsueh-data{OF1—281- | movement of such data (OJ L
movement of such data (OJ L OS2 b e 281, 23.11.1995, p. 31);
281, 23.11.1995, p. 31); L 201667 0of the Earopean Regulation (EU) 2016/679 of the
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Commission Proposal

EP mandate

Council Mandate

Draft agreement

Regulation (EU) 2016/679 of the | Pashament-and-ofthe-Counedlof | European Parliament and of the
European Parliament and of the | 27 Aps20+6-en-the-proteetionof | Council of 27 April 2016 on the
Council of 27 April 2016 on the | neturel-persons—with-regard-te-the | protection of natural persons with
protection of natural persons proeessing-of personal-dataand-on | regard to the processing of
with regard to the processing of | thefree-movement-ofsuch-data; personal data and on the free
personal data and on the free and-repealing PDireetive 95M46/EC | movement of such data, and
movement of such data, and {General DataProtection repealing Directive 95/46/EC
repealing Directive 95/46/EC Resulatton-(OF1194-52046; | (General Data Protection
(General Data Protection p—:-Direetive 200258/ EC-ofthe | Regulation) (OJ L 119, 4.5.2016,
Regulation) (OJ L 119, 4.5.2016, | EurepeanPRarliament-and-ofthe p. 1); Directive 2002/58/EC of the
p- 1); Directive 2002/58/EC of Counetof 12 July20602 European Parliament and of the
the European Parliament and of | eeneerningthe-processingof Council of 12 July 2002
the Council of 12 July 2002 persenal-data-and-the-proteetion-of | concerning the processing of
concerning the processing of privaey-i-the-eleetronie personal data and the protection
personal data and the protection | communications-sector{Dureetive | of privacy in the electronic
of privacy in the electronic R ST e e TN e communications sector (Directive
communications sector communieations {020+ on privacy and electronic
(Directive on privacy and 3472002535 communications) (OJ L 201,
electronic communications) (OJ | *Resulation{E1N-2016/679 ofthe | 31.7.2002, p. 37).
L 201, 31.7.2002, p. 37). EuropeanParhatentand-oithe 3 Regulation (EU) 2016/679 of the
3 Regulation (EU) 2016/679 of Counetlof 27 Apri 2016-on-the European Parliament and of the
the European Parliament and of | preteetion-ofnatural-persens—with | Council of 27 April 2016 on the
the Council of 27 April 2016 on | resard-te-the-proecessins—of protection of natural persons with
the protection of natural persons | persenal-data-and-on-the-free regard to the processing of
with regard to the processing of | mevementofsuch-data—and personal data and on the free
personal data and on the free repealing Direetive 95M46/EC(OF | movement of such data, and
movement of such data, and EFH9452046p—H- repealing Directive 95/46/EC (OJ
repealing Directive 95/46/EC L 119,4.5.2016, p. 1).
(OJL 119,4.5.2016, p. 1).
Recital 7
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Commission Proposal EP mandate Council Mandate Draft agreement
15 (7) By setting out harmonised B et re et Rt eted (7) By setting out harmonised
rules on the legal representation | sles-on-thelegalrepresentationof | rules on the legal representation
of certain service providers in eertain-serviee-providersi-the of certain service providers in the
the Union for receipt of, Unionforreceiptofcomphanee | Union for receipt of, compliance
compliance with and wath-and-enforcement-of decisions | with and enforcement of decisions
enforcement of decisions issued | issued-by-competent-anthorittes+n | issued by competent authorities in
by competent authorities in the the Member-Statesfor-the the Member States for the
Member States for the purposes | puspeses-of-satherineevideneesn | purposes of gathering evidence in
of gathering evidence in criminal | erminal-proecedings—the-existing | criminal proceedings, the existing
proceedings, the existing obstaclesto-thefree-prowision-of | obstacles to the free provision of
obstacles to the free provision of | serviees-should-beremovedas services should be removed, as
services should be removed, as R L e e e well as the future imposition of
well as the future imposition of | diversent-national-approaches+n | divergent national approaches in
divergent national approaches in | thatregard-should-be-prevented- that regard should be prevented.
that regard should be prevented. | Levelplaynsfieldforservice Level playing field for service
Level playing field for service foresiopeiopee b cetehahidsod providers should be established.
providers should be established. | Metreover—more-effeetive-ersminal | This should not affect
Moreover, more effective law-enforeementin-theecommeon | obligations on service providers
criminal law enforcement in the | areaoffreedom—seeurityand deriving from other EU
common area of freedom, srrtee~houkd be tacthitateds legislation. Moreover, more
security and justice should be effective criminal law
facilitated. enforcement in the common area
of freedom, security and justice
should be facilitated.
Recital 8
16 (8) The legal representative at et s et e (8) The legal representative at
issue should serve as an issue-should-serve-as-an-addressee | issue should serve as an addressee
5509/21 MK/myj 11
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EP mandate

Council Mandate
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addressee for domestic orders for-domestie-orders-and-deeisions | for domestic orders and decisions

and decisions and for orders and | andfererders-and-deeisions and for orders and decisions

decisions pursuant to Union purcuant-to-Unionlesal pursuant to Union legal

legal instruments adopted within | mstrements-adopted-withinthe instruments adepted falling

the scope of Title V, Chapter 4, seope-of Title V. —Chapter4—ofthe | within the scope of Title V,

of the Treaty on the Functioning | Freatyeon-the Funetioningofthe | Chapter 4, of the Treaty on the

of the European Union for EuropeanUnionforgathering Functioning of the European

gathering evidence in criminal evidenee-n-ermmnalmatters—Hhis | Union for gathering evidence in

matters. This includes both e e criminal matters, including

mstruments that permit the pesmit-the-directservangoforders | where those orders and

direct serving of orders in cross- | #r-eross-berdersituationsonthe | decisions are transmitted in

border situations on the service serviee-provider—andinstruments | form of a certificate. This

provider, and instruments based | based-enjudieial-cooperation includes both instruments that

on judicial cooperation between | betweenjudieial-anthoritiesunder | permit the direct serving of orders

judicial authorities under Title e in cross-border situations on the

V, Chapter 4. service provider or its legal
representative, such as the
[Regulation on European
Production and Preservation
Orders for electronic evidence
in criminal matters
(“Regulation”)’], and other
mstruments based-ea for judicial
cooperation applicable between
the judicial-autherities Member
States, notably those falling
within the scope of #ader Title
V, Chapter 4, such as the
Directive on the European
Investigation Order” and the
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2000 Mutual Legal Assistance
Convention®. Recourse to the
legal representative should be in
accordance with the procedures
set out in the instruments and
legislation applicable to the
judicial proceedings. The
competent authorities of the
Member State where the legal
representative resides or is
established should act in
accordance with the role set out
for them in the respective
instrument if and where an
involvement is foreseen.

“ Regulation of the European
Parliament and of the Council
on European Production and
preservation orders for
electronic evidence in criminal
matters.

> Directive 2014/41/EU of the
European Parliament and of the
Council of 3 April 2014
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regarding the European
Investigation Order in criminal
matters, OJ L 130, 1.5.2014, p.1.

¢ Council Act of 29 May 2000
establishing in accordance with
Article 34 of the Treaty on
European Union the
Convention on Mutual
Assistance in Criminal Matters
between the Member States of
the European Union, OJ C 197,
12.7.2000, p. 1 and its Protocol,
0J C 326, 21.11.2001, p. 2.

Recital 9
17 (9) Member States shall ensure £ Member-States-shall-ensure (9) Member States shall ensure
that the obligation to designate a | thatthe-obhigationto-desisnatea | that service providers have the
legal representative is legalrepresentativeisimmediate: | obligation to designate a legal
immediate, that is from the date | thatisfromthe-dateof representative is-imnmediate thatis
of transposition set out in Article | {ranspesitionseteutinAstiele 7 Het-thedate e Hatposthot—et
7 for service providers that offer | ferservice-providersthat-offer eut-n-Astieleforserviee
services in the Union at that date, | servieesinthe Unionat-thatdate; | providersthatofferserveesinthe
or from the moment service e - by [6 months
providers start offering services | providersstart-offeringservieesit | from the transposition deadline
in the Union for those service the Unionfor-theseservee of this Directive] or from the
providers that will start offering | previders—+that-will-start-offerings moment service providers start
services after the date of ottt offering services in the Union for
5509/21 MK/myj 14
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Commission Proposal EP mandate Council Mandate Draft agreement
transposition. TPt those service providers that will
start offering services after [6
months from the date-ef
transposition deadline of this
Directive].
Recital 10
18 (10) The obligation to designate | {30)-The-obligationto-designatea | (10) The obligation to designate a
a legal representative should legal representative sheuldapply | legal representative should apply
apply to service providers that fe—etriecpreovider—thaoter to service providers that offer
offer services in the Union, servieesn-the-Union—meamins—n | services in the Union, meaning in
meaning in one or more Member | ene-ormere-MemberStates: one or more Member States.
States. Situations where a service | Situations-where-a-service Situations where a service
provider is established on the e T e provider is established on the
territory of a Member State and | territory-ofaMemberState-and territory of a Member State and
offers services exclusively on the | effersserieesexelasivelonthe | offers services exclusively on the
territory of that Member State, e 1 saea S territory of that Member State,
should not be covered by this ~houldnerbecovered- bt should not be covered by this
Directive. Prrectres Directive.
Recital 11
19 (11) Notwithstanding the whre Dt e e (11) Notwithstanding the
designation of a legal designation-ofalegal designation of a legal
representative, Member States representativerMember-States representative, Member States
should be able to continue ~Hretidboshletoer e should be able to continue
addressing service providers R | o IEIC DRSO addressing service providers
established on their territory, be | established-on-thetrtersitory—be# | established on their territory, be it
5509/21 MK/myj 15
ANNEX JAL2 LIMITE EN




Commission Proposal

EP mandate

Council Mandate

Draft agreement

it in purely domestic situations,

in purely domestic situations, be it

be it after receipt of a request for | afterreceiptofarequestfor after receipt of a request for
assistance under legal assistanee-underlegalinstraments | assistance under legal instruments
mstruments on mutual legal on-mutual-legal-assistanee-and-en | on mutual legal assistance and on
assistance and on mutual e mutual recognition in criminal
recognition in criminal matters. | saatters- matters. Likewise Member
States should be able to
continue addressing the
Member States where service
providers are established with
instruments falling within the
scope of Title V, Chapter 4,
such as the Directive on the
European Investigation Order
and the 2000 Mutual Legal
Assistance Convention.
Recital 12
20 (12) The determination whether | 32} Fhe-determination-whethera | (12) The determination whether a
a service provider offers services | servieeprovideroffersservieesin | service provider offers services in
in the Union requires an the-Unionrequires-an-assessment | the Union requires an assessment
assessment whether the service | whetherthe-serviee-provider whether the service provider
provider enables legal or natural | enableslegal-ernaturalpersonsin | enables legal or natural persons in
persons in the Union to use its hie Toppieads Jos b S oo the Union to use its services.
services. However, the mere Heowever-the-mere-aeeessibility However, the mere accessibility
accessibility of an online of-an-onlhne-nterface-fornstanee | of an online interface (for instance
mterface (for instance the e rreoethhi e —epeee the accessibility of the service
accessibility of the service provider o an-anterediare provider’s or an intermediary’s
provider’s or an intermediary’s website-or-of anematl-addressand | website or of an email address and
5509/21 MK/myj 16
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website or of an email address of othercontactdetatls)-takenin of other contact details) taken in
and of other contact details) 1selattonsheuld-netbe-asuffietent | 1solation should not be a sufficient
taken 1n isolation should not be a | eenditionfor-the-apphestion-of condition for the application of
sufficient condition for the thisDireetrve- this Directive.
application of this Directive.

Recital 13
(13) A substantial connection to | 33)>-A-substantial- connectionte (13) A substantial connection to
the Union should also be the Untonshould-alse-besrelevant | the Union should also be relevant

21 relevant to determine the ambit | to-determine-the-ambit-of to determine the ambit of
of application of this Directive. | epphestion-ofthis-Direetive—Sueh | application of this Directive. Such
Such a substantial connection to | asubstantial-connectionto-the a substantial connection to the
the Union should be considered | Unien-shouldbeconsideredto Union should be considered to
to exist where the service it sedrobe b ot e e exist where the service provider
provider has an establishment in | has-an-establishmentinthe Unien- | has an establishment in the Union.
the Union. In the absence of such | la-the-absence-ofsuch-an In the absence of such an
an establishment, the criterion of | establishient—the-eriterionofa establishment, the criterion of a
a substantial connection should | substantial-connection-should-be substantial connection should be
be assessed on the basis of the assessed-on-the basts-of the assessed-on-the basis efthe
existence of a significant number | existenee-ofa-significantnumber | existenee-of based on specific
of users in one or more Member | efusers-one-ormore-Member factual criteria such as a
States, or the targeting of States-or-the-targetingof significant number of users in one
activities towards one or more actrratiestowards-one-ormore or more Member States, or the
Member States. The targeting of | MemberStates—The-targetingof | targeting of activities towards one
activities towards one or more activities-towards-one-or mere or more Member States. The
Member States can be Member-Statesean-be-determned | targeting of activities towards one
determined on the basis of all et et or more Member States can be
relevant circumstances, et~ ees— e hidie taetors determined on the basis of all
including factors such as the use | sueh-asthe-nse-ofalansuaseora | relevant circumstances, including
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of a language or a currency ehtretes—eoterahrednthat factors such as the use of a
generally used in that Member ArterphorS et Hro ot language or a currency generally
State, or the possibility of of-ordernssoods-orservees—he | used in that Member State, or the
ordering goods or services. The | targeting-ofaetrvitiestowardsa possibility of ordering goods or
targeting of activities towards a | MemberStatecould-also-be services. The targeting of
Member State could also be derrved-from-the-avaabilityofan | activities towards a Member State
derived from the availability of | appheatton{apprintherelevant | could also be derived from the
an application (‘app’) in the netional-app-stere—reomproviding | availability of an application
relevant national app store, from | leeal-advertisingoradvertisiagin | (‘app’) in the relevant national
providing local advertising or the-language-usedin-that Member | app store, from providing local
advertising in the language used | State-orfrom-the-handlingof advertising or advertising in the
in that Member State, or from oo e language used in that Member
the handling of customer providine-eustomerserreetnthe | State, or from the handling of
relations such as by providing lansuage-generally-usedin-that customer relations such as by
customer service in the language | MemberState—A-substantial providing customer service in the
generally used in that Member conneetionis-also-to-be-assumed | language generally used in that
State. A substantial connection is | where-a-serriee-providerdireets Member State. A substantial
also to be assumed where a #Ho-petivitiestowards-ene-ermere | connection is also to be assumed
service provider directs its Arrorprhor St where a service provider directs
activities towards one or more Aatreled e ot Resulation its activities towards one or more
Member States as set out in 12152012 enjurisdietionand-the | Member States as set out in
Article 17(1)(c) of Regulation FoTrsHH oo e Article 17(1)(c) of Regulation
1215/2012 on jurisdiction and Fadeementoin-ervi-and 1215/2012 on jurisdiction and the
the recognition and enforcement | eemmereial-matters—On-the-other | recognition and enforcement of
of judgements in civil and hand-—provision-of theservicedn | judgements in civil and
commercial matters. On the view-of mere-complianee-with-the | commercial matters. On the other
other hand, provision of the prohibition-to-disermmnatetaid hand, provision of the service in
service in view of mere dewnn-Resulation(ELD view of mere compliance with the
compliance with the prohibition | 2648/302" eannot-be—on-that prohibition to discriminate laid
to discriminate laid down in srontd-Honebeconideredas down in Regulation (EU)
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Regulation (EU) 2018/302* chtecttreottatecHie et 2018/3027 cannot be, on that
cannot be, on that ground alone, | tewards-asiventerritorywithin ground alone, be considered as
be considered as directing or the-Union—The-same directing or targeting activities
targeting activities towards a considerationsshould-apply-te towards a given territory within
given territory within the Union. | determine-whetheraservice the Union. The same
The same considerations should | previdereffersservieesia considerations should apply to
apply to determine whether a Member-State- determine whether a service
service provider offers services provider offers services in a
in a Member State. Member State.
b e
* Regulation (EU) 2018/302 of Counet-of 28-February 201868 " Regulation (EU) 2018/302 of the
the European Parliament and of | addressinsunjustified-gee- European Parliament and of the
the Council of 28 February 2018 | bleelans-and-otherformsof Council of 28 February 2018 on
on addressing unjustified geo- diseriminationbased-on addressing unjustified geo-
blocking and other forms of e blocking and other forms of
discrimination based on tetedetten ot prhies ot discrimination based on
customers' nationality, place of | establishment-withintheinternal | customers' nationality, place of
residence or place of market-and-amendineResulations | residence or place of
establishment within the internal | EE&Ne-2066/2004-and-(EHH establishment within the internal
market and amending 207230 b and Directive market and amending Regulations
Regulations (EC) No 2006/2004 | 200922Ec(0FH-604+23-2018; | (EC) No 2006/2004 and (EU)
and (EU) 2017/2394 and - 2017/2394 and Directive
Directive 2009/22/EC (OJ L 601, 2009/22/EC (OJ L 601, 2.3.2018,
2.3.2018,p. 1). p-1).
Recital 14
(14) Service providers obliged to | 4)-Service-providersebhigedte | (14) Service providers obliged to
designate a legal representative | desisnate-alegalrepresentative designate a legal representative
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2 should be able to choose to that | sheuld-be-able-te-choose-to-that should be able to choose to that
effect an existing establishment | effeetan-existingestablishmentin | effect an existing establishment in
in a Member State, be it a a-MemberState—be-it-aeorporate | a Member State, be it a corporate
corporate body or a branch, bedy-eor-a-branch—ageney—office body or a branch, agency, office
agency, office or a main seat or | er-a-main-seat-or-headquarters: or a main seat or headquarters,
headquarters, and also more than | and-alse-mere-than-onelegal and also more than one legal
one legal representative. representative—Nevertheless—a representative. This legal
Nevertheless, a corporate group | eesperate-sroup-should-netbe representative could also be a
should not be forced to designate | foreed-te-designate-multiple third party, which could be
multiple representatives, one for | representatives—oneforeach shared between several service
each undertaking part of that undertalangpart-of that-sroup- providers, in particular small
group. Different instruments Priterenttttetrradepied and medium-sized enterprises.
adopted within the scope of Title | wsthin-the-seepe-oftitle - Nevertheless, a corporate group
V, Chapter 4, of the Treaty on Chapter4—of-the Treatyon-the should not be forced to designate
the Functioning of the European | Eunetioningofthe European multiple representatives, one for
Union apply in the relationships | Hnien-apply-in-therelationships each undertaking part of that
between Member States when betweenMemberStates-when group, but can designate one
gathering evidence in criminal satherins-—evidenceti-ernal legal representative for the
proceedings. As a consequence | proeceedings—As-aeonsequeneeof | group. Different instruments
of this ‘variable geometry’ that | this—variable-geomet—that adepted falling within the scope
exists in the common area of exists-the-common-areaof of Title V, Chapter 4, of the
criminal law, there is a need to et —Hreret—rtreede Treaty on the Functioning of the
ensure that the Directive does ensure-thet-the-Direetive-doesnet | European Union apply in the
not facilitate the creation of faetlitate-the-ereattonof further relationships between Member
further disparities or obstacles to | disparities-or-obstaclesto-the States when gathering evidence in
the provision of services in the R L RS U PR criminal proceedings. As a
internal market by allowing wmternal-market by-alowing consequence of this “variable
service providers offering serviee-providers-offermeservees | geometry’ that exists in the
services on their territory to on-thetrterrHory-to-designatelegal | common area of criminal law,
designate legal representatives represettiveswithn Member there is a need to ensure that the
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within Member States that do not | States-that-do-net-take-partin Directive does not facilitate the
take part in relevant legal relevantlegalnstraments—whieh | creation of further disparities or
mstruments, which would fall would-fall-shest-of-addressine—the | obstacles to the provision of
short of addressing the problem. | preblem—Thereforeatleastone services in the internal market by
Therefore, at least one e allowing service providers
representative should be designatedin-aMember-State-that | offering services on their territory
designated in a Member State partieipatesn-therelevant Unten | to designate legal representatives
that participates in the relevant legalnstruments-to-avord-thesisk | within Member States that do not
Union legal instruments to avoid | efweakeninstheeffeetivenessof | take part in relevant legal
the risk of weakening the thedestsnationprovideddorn mstruments, which would fall
effectiveness of the designation | thisDireetive-and-to-makeuseof | short of addressing the problem.
provided for in this Directive and | the-synersies-ofhavingalegal Therefore, at least one
to make use of the synergies of | zepresentative-for-thereeceipt-of representative should be
having a legal representative for | eemphanee-with-and-enforeement | designated in a Member State that
the receipt of, compliance with of decisions-and-ordersissuedsn | participates in the relevant Union
and enforcement of decisions the-context-of gatheringewvidenee | legal instruments to avoid the risk
and orders issued in the context | #-eriminal-proeeedings—inelading | of weakening the effectiveness of
of gathering evidence in criminal | vaderthe{Resulation}-orthe2008 | the designation provided for in
proceedings, including under the | Mutaalegal-Assistanee this Directive and to make use of
[Regulation] or the 2000 Mutual | Cenvention—In-addition: the synergies of having a legal
Legal Assistance Convention. In | designatine-alegalrepresentative; | representative for the receipt of,
addition, designating a legal wtprehe e compliance with and enforcement
representative, which could also | ensure-comphanee-with-national of decisions and orders issued in
be utilised to ensure compliance | legal-obligations—malkesuse-efthe | the context of gathering evidence
with national legal obligations, synergies-of-havinga-clearpoemt | in criminal proceedings, including
makes use of the synergies of S b e e T O e under the [Regulation], the
having a clear point of access to | previdersfor-the-purpose-of Directive on the European
address the service providers for | setherns-evideneetn-erimnal Investigation Order or the 2000
the purpose of gathering et Mutual Legal Assistance
evidence in criminal matters. Convention. In addition,
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designating a legal representative,
which could also be utilised to
ensure compliance with national
legal obligations, makes use of
the synergies of having a clear
point of access to address the
service providers for the purpose
of gathering evidence in criminal
matters.
Recital 15
23 (15) Service providers should be | 5)-Serviee-providersshouldbe | (15) Service providers should be
free to choose in which Member | free-to-choosesn-which-Member free to choose in which Member
State they designate their legal Sbrtie bt e tartesio Mot lowss State they designate their legal
representative, and Member representative—and Member representative, and Member
States may not restrict this free States-may-notrestret-this-free States may not restrict this free
choice, e.g. by imposing an T ey choice, e.g. by imposing an
obligation to designate the legal | ebligation-to-designate-thelegal obligation to designate the legal
representative on their territory. | representative-on-thesrterritery- representative on their territory.
However, the Directive also Hewrorer—the Poctvreste However, the Directive also
contains certain restrictions with | eenteins-eertainrestretions—with | contains certain restrictions with
regard to this free choice of regard-to-this-free-chotee-of regard to this free choice of
service providers, notably that service-providers—notablythatthe | service providers, notably that the
the legal representative should s popreectieinv ey legal representative should be
be established in a Member State | establishedin-aMemberState established in a Member State
where the service provider where-the-service-provider where the service provider
provides services or 1s prrtrd oo provides services or 1s
established, as well as the establishedaswell asthe established, as well as the
obligation to designate a legal obheationto-desienate-alesal obligation to designate a legal
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representative in one of the representative-t-one-ofthe representative in one of the
Member States participating in AotrhorS oot Member States participating in
judicial cooperation instruments | jadieial-cooperationnstraments | judicial cooperation instruments
adopted under Title V of the adepted-under Title V-ofthe adepted-underfalling within
Treaty. et Title V of the Treaty. The sole
designation of a legal
representative should not be
considered to constitute an
establishment of the service
provider.
Recital 16
24 (16) The service providers most | {3:6)The-service-providersnost (16) The service providers most
relevant for gathering evidence | relevantforgatherinsevideneeint | relevant for gathering evidence in
in criminal proceedings are erimninal-proceedings-are criminal proceedings are
providers of electronic providers-of-eleetronie providers of electronic
communications services and SetHH et e ot e e communications services and
specific providers of information | specifie-providers-ofinformation | specific providers of information
society services that facilitate seetety-serviees-that-faetlitate society services that facilitate
mteraction between users. Thus, | interaetionbetweenusers—Thus; interaction between users. Thus,
both groups should be covered beth-sreups-sheuld-be-eoweredby | both groups should be covered by
by this Directive. Providers of this Direetive—Providers-of this Directive. Providers of
electronic communication e Y electronic communication
services are defined in the ~trtee—rorhe b e Hhe services are defined in the
proposal for a Directive propesal-foraDireetive proposal for a Directive
establishing the European establishine—the-European establishing the European
Electronic Communications Eleetronte-Communieations-Code- | Electronic Communications Code.
Code. They include inter- Fhevanchide miter personad They include inter-personal
personal communications such communieationssuchasvotee- communications such as voice-
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as voice-over-IP, instant overIPinstantmessagingand-e | over-IP, instant messaging and e-
messaging and e-mail services. oo et heortostie—t mail services. This Directive
The categories of information mformetion-soeiety-serviees should also be applicable to
society services included here weladed-here-are-thoseforwhieh | other The-eategoriesof
are those for which the storage of | the-sterage-of-datais-a-definings information society services
data 1is a defining component of | eempenent-oftheserviee providers within the meaning of
the service provided to the user, | previded-to-theuser—andsreferin | Directive (EU) 2015/1535 that
and refer in particular to social partieularto-soeial-networksto-the | meluded-here-are-theseforwhich
networks to the extent they do et H e e e e oo e
not qualify as electronic eleconieconncations compenent-of the~ervice
communications services, online | serviees—online-marketplaces provided-to-the-user—and-referin
marketplaces facilitating e e Rob oo | Pttt oo ot
transactions between their users | thes—users{(such-as-consumersor | the-extent-they-do not qualify as
(such as consumers or businesses)and-otherhosting electronic communications
businesses)and other hosting B services-providers, but offer
services, including where the b b Pesoort i cfetied their users the ability to
service is provided via cloud computingInformationseeiety communicate with each other or
computing. Information society | serreesforwhich-thesteraseof | offer their users services that
services for which the storage of | datats-netadefiningecomponent: | can be used to process or store
data 1s not a defining component, | andforwhichitis-enlyofan data on their behalf. This
and for which it is only of an sretHarattre—teha—tesat should be in line with the terms
ancillary nature, such as legal, archtteetaral—eneeerineand used in the Budapest
architectural, engineering and aceountns-servieesprovided Convention on
accounting services provided online-at-distaneeshonld-be Cybercrime. Processing of data
online at distance, should be et e e should be understood in a
excluded from the scope of this | Pireetive-even-where-they-may technical sense, meaning the
Directive, even where they may | falwithinthe-definittonof creation or manipulation of
fall within the definition of mfermetion-soetety-servieesas data, i.e. technical operations to
information society services as e R e produce or alter data by means
per Directive (EU) 2015/1535. of computer processing power.
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The categories of service
providers included here are, for
example online marketplaces
thesrusers{such-as providing
consumers oand businesses} the
ability to communicate with
each other and other hosting
services, including where the
service is provided via cloud
computing, as well as online
gaming platforms and online
gambling platforms. Where an
information society service
provider does not provide its
users the ability to communicate
with each other, but only with
the service provider, or does not
provide the ability to process or
to store data, or where the
ability to store/process data is
not an essential part of the
service provided to users, such
as legal, architectural
engineering and accounting
services provided online at a
distance, it would not fall within
the scope of the definition, even
if within the definition of
information society services
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Recital 17
25 (17) Providers of internet B e R st (17) Providers of internet
infrastructure services related to | infrastructure-servicesrelated-te infrastructure services related to
the assignment of names and the-assisnment-of names-and the assignment of names and
numbers, such as domain name | sumbers;-such-as-domainname numbers, such as domain name
registrars and registries and registrars-andresistres-and registrars and registries and
privacy and proxy service privacy-and-proxy-serviee privacy and proxy service
providers or regional internet providers-or regiopalinternet providers or regional internet
registries for internet protocol B S Y registries for internet protocol
(‘IP’) addresses, are of particular | £H> : —fF i (‘IP”) addresses, are of particular
relevance when it comes to the relevanee-whenit-comes-to-the relevance when it comes to the
identification of actors behind tehetHrerhe it rretor o identification of actors behind
malicious or compromised web | malicious-orcompronused-web malicious or compromised web
sites. They hold data that is of sites—They-hold-datathatisof sites. They hold data that is of
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particular relevance for criminal | partienlarrelevaneeforermmnal | particular relevance for criminal
investigations as it can allow for | ivestigations-asiteanallowfor | investigations as it can allow for
the 1dentification of an individual | thedentifieation-ofanindividual | the identification of an individual
or entity behind a web site used | erentity-behind-a-web-site-tsedsn | or entity behind a web site used in
in criminal activity, or the victim | eriminal-activity—orthe-etimof | criminal activity, or the victim of
of criminal activity in the case of | ersminal-aetivityin-the-ease-ofa criminal activity in the case of a
a compromised web site that has | eempromised-website-thathas compromised web site that has
been hijacked by criminals. been-hijaeked-by-erimnals- been hijacked by criminals.
Recital 18
26 (18) The legal representative H3-Thelesalrepresentative (18) The legal representative
should be able to comply with should-be-able-to-complywith should be able to comply with
decisions and orders addressed to | deeisions-and-orders-addressedte | decisions and orders addressed to
them by Member States’ shietrr e Mepbes miaies them by Member States’
authorities on behalf of the avthorities-on-behalfof theserviee | authorities on behalf of the
service provider, which should provider—whieh-should-take-the service provider, which should
take the appropriate measures to | appropriate-neasures-to-ensure take the appropriate measures to
ensure this result, including el idime ~hotent ensure this result, including
sufficient resources and powers. | resourees-and-powers—he sufficient resources and powers.
The absence of such measures or | absepee-ofsuch-measuresortheir | The absence of such measures or
their shortcomings should not sherteomnss-should-notserve-as | their shortcomings should not
serve as grounds to justify non- | ereunds-tejustifi-nen-eomphanee | serve as grounds to justify non-
compliance with decisions or e e compliance with decisions or
orders falling into the ambit of wmto-the-ambitof appheationof by | orders falling into the ambit of
application of by this Directive, | thisBDireetive—neitherforthe application of by this Directive,
neither for the service provider serviee-providernorstegal neither for the service provider
nor its legal representative. e et nor its legal representative.
Neither should service
providers be able to exculpate
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themselves due to missing or
ineffective internal procedure,
as they are responsible for
providing the necessary
resources and powers to
guarantee compliance with
orders and national decisions.
Nor should the legal
representative be able to
exculpate himself by claiming
for example he is not
empowered to deliver data. The
service provider and its legal
representative(s) should remain
free to allocate among
themselves the tasks of
identifying and accessing the
requested evidence as long as
decisions and orders addressed
to them are complied with.

Recital 19
(19) Service providers should Hi Servee provider—hould (19) Service providers should
notify the Member State in notify-the Member-State-tn-whieh | notify the Member State in which
27 which the legal representative thelegal representativeresidesor | the legal representative resides or
resides or 1s established of the 1-establiched-of-the-identity-and 1s established of the identity and
identity and contact details of contaet-detatsof theirlegal contact details of their legal
their legal representative, as well | representative—as-well-asselated | representative, as well as related
as related changes and updates of | ehanges-and-updatesof changes and updates of
information. The notification mformation—The-notifieation information. The notification
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should also provide information | sheuld-alse-previde-information should also provide information
about the languages in which the | abeutthelansuagesin-whiehthe | about the languages in which the
legal representative can be legalrepresentative-can-be legal representative can be
addressed, which should include | addressed—which-shouldinelude addressed, which should include
at least one of the official B atleast one or more of the
languages of the Member State detpru iz ot e Slopbes State official languages in accordance
where the legal representative where-the Jesal representative with the national law of the
resides or 1s established, but may | restdes-eris-establiched—butsnay | Member State where the legal
include other official languages | inelude-otheroffieinl-languagesof | representative resides or 1s
of the Union, such as the the Union—such-as-the-language-of | established, but may include other
language of its headquarters. #ts-headquarters—When-theserviee | official languages of the Union,
When the service provider provider-desisnatesmore-thanene | such as the language of its
designates more than one legal legalrepresentative—tmay-alse headquarters.
representative, it may also notify | netifyeensiderations-to-determine
considerations to determine which-oneshould be-addressed- ) )
which one should be addressed. | Fhese-considerations-arenot Wh_en the service provider
These considerations are not bindinsfor Member-States” designates more than one legal
binding for Member States’ athorrires—butshonld be representative, it may also notify
authorities, but should be followed-exeeptindulyjustified | considerations to determine which
followed except in duly justified | eases—Althis-information—which | O0¢ s_hould be addressed_.These
cases. All this information, 1s-of partienlarrelevaneefor considerations 'iu‘e not-l.;;.ﬁémg—fe;
which is of particular relevance | MemberStates—autheorities; Membei—SMes—&ut-heﬂﬂes—btﬁ
for Member States’ authorities, | should-be-made-publiels-available | should be followed except #-duly
should be made publicly by-the-service-provider—for T“**ﬁed -where t!le co.m.petent
available by the service provider, | example-onits-websiteina authorities consider it is
for example on its website, in a | sanner-ecomparable-to-the necessary to depart from those
manner comparable to the requirementsfor-malkineavailable consnderz}tlons on a case-by-
requirements for making seneralnformation-purcaant-te cases basis €.2- .when thf’ legal
available general information Attt S Pirectre 2R representat.lve is unavailable or
pursuant to Article 5 Directive certat-tesalaspectof uncooperative. Where the
competent authorities, by way
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2000/31/EC on certain legal mformation-soeiefyservieesi# of exception, depart from these
aspects of information society partieulareleetronie-commereein | considerations they should only
services, in particular electronic | theJntesnalMasket-"(e- address a legal representative
commerce, in the Internal Ceommeree Direetive)—For-these established in a Member State
Market ° (e-Commerce service-providers-subjeetto-thee- | participating in the respective
Directive). For those service oo Pirectire Setele 230 D instrument. ScH b b bied
providers subject to the e- complements-but-deesnotreplace | whichis-efparticularrelevanee
Commerce Directive, Article theserequirements—Furthermere: | forMemberStates—autherities;
3(3) complements but does not ArterphorSrrre—tperd e Hrerkdbotradeprbhebraeadable
replace these requirements. pubhi~htherelevanttorabon by theserviee provideror
Furthermore, Member States for-theircountry-on-a-dedieated exphe ot webte
should also publish the relevant | site-efthe-eJustice-portal-te oo e
information for their country on | feeiitate-coordination-betveen requirementsfor-malans-avaiable
a dedicated site of the e-Justice | MemberStates-and-use-ofthe generalinformationpurstantto
portal to facilitate coordination T T e
between Member States and use | fromanother Member-State- et fous et
of the legal representative by mformation-seetety-serviees—in
authorities from another Member |5 ~. .. A Direetive200031/EC of4l particularelectronic-commeree—#
State. Er YT — L ofsl the Internal Market-"{e-

. . - v 1 1 - ~

et Tie JUOH iy et : . ;.
’ Directive 2000/31/EC of the | Soetety servieessinpartienlar complements bt doos-netreplace
European Parliament and of the electronie-commereeti-the these reauirements—Eurthermore
Coungl of 8 June 2000 on Infernal MasketH(OHA7S; Member States should alse
I legal aspects of _ , H2000-pD- publish and keep up-to-date the
information society services, in relevant information for their
particular electronic commerce, country on a dedicated site
in the Internal Market (OJ L 178, internet page of the eJustiee
17.7.2000, p. 1). Portal European Judicial
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Network in criminal matters to
facilitate coordination between
Member States and use of the
legal representative by authorities
from another Member State. The
data may also be further
disseminated to facilitate access
to this data by competent
authorities, such as via
dedicated intranet sites or
forums and platforms.

Recital 20

28 (20) The infringement of the
obligations to designate a legal
representative and to notify and
make publicly available the

(20) The service provider should
be subject to effective,
proportionate and dissuasive
sanctions for the infringement of
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information related thereto mformationrelated-theretoshould | its the obligations to designate a
should be subject to effective, Fetbtectoctiectver legal representative, to entrust
proportionate and dissuasive propertionate-and-dissuasive the legal representative with the
sanctions. Under no sanetions—Underne necessary powers and resources
circumstances should the eircumstances-should-the to comply with decisions and
sanctions determine a ban, mertbpt e O b b orders, establish the appropiate
permanent or temporary, of permanent-or-temporary—of procedures and to notify and
service provision. Member States | serviee-provision—MemberStates | make-publiely-available-the
should coordinate their shenldecordinatethewr information related thereto sheuld
enforcement action where a enforcement-action-wherea besubiecttootiochve:
service provider offers services | serviee-provider-offersservicesin | proportionate-and-dissuasive
in several Member States. To several- MemberStates—To-ensure | sanetions. The service provider
ensure a coherent and a-coherent-and-propertionate and the legal representative
proportionate approach, a approach—acoordination should be subject to effective,
coordination mechanism 1s mechanismis-provided—The proportionate and dissuasive
provided. The Commission could | Cemmission-ecould-factlitatesueh | sanctions for the systematic
facilitate such coordination if coordinationifneeessary—but infringement by the legal
necessary, but needs to be needo-to-be-informed-ofeasesof | representative of the obligation
informed of cases of miringement—This Direetive-dees | to cooperate with the competent
infringement. This Directive Hotebert-the e tiraeiial authorities when receiving
does not govern the contractual | arrangementsfor-transferor decisions and orders. Member
arrangements for transfer or shithne-of finaneial-consequenees | States should ensure that both
shifting of financial between-serviee-providers-and the designated legal
consequences between service legal representatives-of sanetions | representative and the service
providers and legal e provider can be held jointly and
representatives of sanctions severally liable for non-
imposed upon them. compliance with obligations
deriving from the applicable
legal framework when receiving
decisions and orders. Jointly
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and severally liable means that
either the legal representative
or the service provider may be
sanctioned for non-compliance
by either of them with any of
the obligations under this
Directive. Joint and several
liability should not apply for
actions or omissions of either
the service provider or the legal
representative which constitute
a criminal offence under the
law of the Member State
imposing the sanction. Under no
circumstances should the
sanctions determine a ban,
permanent or temporary, of
service provision. Member States
should coordinate their
enforcement action where a
service provider offers services in
several Member States. Central
authorities should coordinate to
ensure a coherent and
proportionate approachsa
previded. The Commission could
facilitate such coordination if
necessary, but needs to be
informed of cases of
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mnfringement. This Directive does
not govern the contractual
arrangements for transfer or
shifting of financial consequences
between service providers and
legal representatives of sanctions
imposed upon them.
Recital 20a
29 (20a) When determining in the
individual case the appropriate
and proportionate sanction, the
competent authorities should
also take into account the
financial capacity of the service
provider.
Recital 21
30 (21) This Directive 1s without -This-Direetive-is-without (21) This Directive 1s without
prejudice to the investigative prejudice-to-thenvestigative prejudice to the investigative
powers of authorities in civil or | pewers-ofauthoritiesin-ervil-or powers of authorities in civil or
administrative proceedings, stedipstapiebb b b o e administrative proceedings,
including where such meladine—wheresueh-proeeedintes | including where such proceedings
proceedings can lead to ean-lead-to-sanetons: can lead to sanctions.
sanctions.
Recital 22
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31 (22) In order to ensure the 22 In-erder-to-ensure-the (22) In order to ensure the
application of the Directive in a | appheationofthe Direetiveira application of the Directive in a
consistent manner, additional consistentnanner—additional consistent manner, additional
mechanisms for the coordination | meehanismsforthe-eoordination | mechanisms for the coordination
between Member States should | betweenMemberStates-should-be | between Member States should be
be put in place. For that purpose, | putin-place—FEorthatpurpese; put in place. For that purpose,
Member States should designate | MemberStatesshould-desienates | Member States should designate a
a central authority that can central-anthorit-that-eanprovide | central authority that can provide
provide central authorities in e e central authorities in other
other Member States with Member-Stateswathanformation | Member States with information
information and assistance in the | and-assistanee-in-the-appheation | and assistance in the application
application of the Directive, in e BrHoctre P et of the Directive, in particular
particular where enforcement where-enforeement-aetionsunder | where enforcement actions under
actions under the Directive are the Direetive-are-considered—This | the Directive are considered. This
considered. This coordination coordinationmechansmhould coordination mechanism should
mechanism should ensure that Sttt tes e rhetr ensure that relevant Member
relevant Member States are States-are-informed-of the-intent States are informed of the intent
informed of the intent of a ofa-MemberState-to-undertalee-an | of a Member State to undertake an
Member State to undertake an SHetecH oo et —Hddet enforcement action. In addition,
enforcement action. In addition, | MemberStatesshouldensurethat | Member States should ensure that
Member States should ensure eentral-authorities-ean-provide central authorities can provide
that central authorities can each-otherwith-assistaneetn-these | each other any relevant
provide each other with eireumstanees—and-cooperate-wath | information and with assistance
assistance in those each-other-whererelevant in those circumstances, and
circumstances, and cooperate e o] cooperate with each other where
with each other where relevant. | autherities+n-the-ease-ofan relevant. Cooperation amongst
Cooperation amongst central enforeement-aetion-may-entatt-the | central authorities in the case of
authorities in the case of an coordination-ofan-enforeement an enforcement action may entail
enforcement action may entail S e e oo the coordination of an
the coordination of an authorien-ditforent Mentber enforcement action between
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enforcement action between States—For-the-coordinationofan | competent authorities in different

competent authorities in different | enfereement-action—eentral Member States. It should aim to

Member States. For the authertiesshal-alsosnvelve-the | avoid positive or negative

coordination of an enforcement | Commission-whererelevant—The | conflicts of competence. For the

action, central authorities shall existenceof the coordination coordination of an enforcement

also involve the Commission mechanisim-does-notprejudieethe | action, central authorities should

where relevant. The existence of | seht-ofanindividual Member shall also involve the Commission

the coordination mechanism State-to-npose-sanetions—-on where relevant. The existence of

does not prejudice the right of an | serviee-providers-that-faite the obligation of these

individual Member State to comphonath-thenobhisations authorities to cooperate

impose sanctions on service ket Hre Pectye—the eoordinationmechamsm does not

providers that fail to comply hetetr e e prejudice the right of an

with their obligations under the | information-about-central individual Member State to

Directive. The designation and authorities-will-faetlitate-the 1mpose sanctions on service

publication of information about | netification-byserviceprovaders | providers that fail to comply with

central authorities will facilitate | efthe-designationand-contaet their obligations under the

the notification by service detatls-ofitslegal representative | Directive. The designation and

providers of the designation and | te-the-MemberState-where-its publication of information about

contact details of its legal T A e e e e central authorities will facilitate

representative to the Member established-of the-designation-and | the notification by service

State where its legal eettretrhetithe providers of the designation and

representative resides or 1s contact details of its legal

established of the designation representative to the Member

and contact details. State where its legal
representative resides or 1s
established of the designation and
contact details.

Recital 23
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32 (23) Since the objective of this 23)-Sinee-the-objeetrve-of this (23) Since the objective of this
Directive, namely to remove Pricetvetinteltotemore Directive, namely to remove
obstacles to the free provision of | ebstaelesto-thefree-provision-of | obstacles to the free provision of
services 1n the framework of serviees-in-the-frameworkof services in the framework of
gathering evidence in criminal e e gathering evidence in criminal
proceedings, cannot be gorosgoprhiige et b proceedings, cannot be
sufficiently achieved by the suffieiently-achieved-by-the sufficiently achieved by the
Member States, but can rather, Member-States—but-ean+ather—b¥ | Member States, but can rather, by
by reason of the borderless reason-of the-borderless-nature-of | reason of the borderless nature of
nature of such services, be better | such-services—bebetterachieved such services, be better achieved
achieved at Union level, the atUntonlevel-the Unton-meay at Union level, the Union may
Union may adopt measures in Sref et e e adopt measures in accordance
accordance with the principle of | wath-the-prneiple-ofoubsidiasity | with the principle of subsidiarity
subsidiarity as set out in Article | as-seteutinAstiele S-ofthe as set out in Article 5 of the
5 of the Treaty on European by e Treaty on European Union. In
Union. In accordance with the accordanee-with-the-prineiple-of | accordance with the principle of
principle of proportionality as set | propertionality-asset-outin-that proportionality as set out in that
out in that Article, this Directive | Astiele—thisDireetrre-deesnotge | Article, this Directive does not go
does not go beyond what is beyond-whatis-neeessaryirorder | beyond what is necessary in order
necessary in order to achieve toachiere thore cbjechves: to achieve those objectives.
those objectives.
Recital 24
(24) The European Data 24 The EuropeanData (24) The European Data
34 Protection Supervisor was ProtectHon-SHperriser—was Protection Supervisor was
consulted in accordance with ertrthedrreeetdatecwrth consulted in accordance with
Article 28(2) of Regulation (EC) | Asticle 282} ofRegulation{EC) | Article 28(2) of Regulation (EC)
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No 45/2001 of the European No-452001-of the Enropean No 45/2001 of the European
Parliament and of the Council® | Paskiament-and-ofthe-Counedl® Parliament and of the Council’
and delivered an opinion on and-delivered-an-opinion-on{— : | and delivered an opinion on
(..., ()"
$Reculati _ : -

6 Regulation (EC) No 45/2001 of | the EurepeanParkiamentandof | °Regulation (EC) No 45/2001 of
the European Parliament and of | the-Counetlof 18 Deecember20060 | the European Parliament and of
the Council of 18 December on-the-protection-ofndrviduals the Council of 18 December 2000
2000 on the protection of Sttt e e oot on the protection of individuals
individuals with regard to the personal-data-bythe Community | with regard to the processing of
processing of personal data by mstititions-and-bedies-and-onthe | personal data by the Community
the Community institutions and | free-mevementofsueh-data{OFL | institutions and bodies and on the
bodies and on the free movement | 84242804~ free movement of such data (OJ L
of such data (OJL 8,12.1.2001, |*g3c __p 8,12.1.2001, p. 1).
p- D). vorc,,p..
orc,, p. .

Recital 25

35 (25) The Commission should s2de b bttty —dpetphd (25) The Commission should
carry out an evaluation of this earry-outan-evaluationof this carry out an evaluation of this
Directive that should be based on | Bieetive-that-should-be-baseden | Directive that should be based on
the five criteria of efficiency, et cttotr—t et hoto e the five criteria of efficiency,
effectiveness, relevance, effectiveness—relevance: effectiveness, relevance,
coherence and EU value added eeheretrecd—ratiesdded coherence and EU value added
and should provide the basis for | and-sheuld-provide-the-basisfor and should provide the basis for
impact assessments of possible HRpaet-assessments-ofpossible impact assessments of possible
further measures. The evaluation | furthermeasures—The-evaluation | further measures. The evaluation
should be completed 5 years should-be-completedS—years-after | should be completed 5 years after
after entry into application, to entry-nto-appheation—te-alloew—for | enfry into application, to allow for
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allow for the gathering of
sufficient data on its practical

the gathering of sufficient data on
its practical implementation.

on the legal representation in the
Union of certain service
providers for receipt of,

implementation. Information Informationshould-be-ecleeted Information should be collected
should be collected regularly and | regulartyandin-ordertoinform regularly and in order to inform
in order to inform the evaluation | the-evaluation-ofthisDirective: the evaluation of this Directive.
of this Directive.

Formula

36 HAVE ADOPTED THIS HAVEADOPTED-THIS HAVE ADOPTED THIS
DIRECTIVE: PIRECTHVE- DIRECTIVE:

Article 1

37 Article 1 Artictet Article 1

Subject matter and scope Subject-matter-and-scope Subject matter and scope
Article 1(1)
38 1. This Directive lays down rules | +—FhisBDireetivedaysdewnsales | 1. This Directive lays down rules

on the legal representation in the
Union of certain service providers
for receipt of, compliance with

compliance with and and-enforeement-of-deesionsand | and enforcement of decisions and

enforcement of decisions and R e S orders issued by competent

orders issued by competent autherities-of the MemberStates | authorities of the Member States
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authorities of the Member States | for-the-purpeses-ofsathering for the purposes of gathering
for the purposes of gathering evideneein-eriminal proeeedings: | evidence in criminal proceedings.
evidence in criminal
proceedings.
Article 1(2)
39 2. Member States may not 2-Member-States-may-notimpese | 2. Member States ma¥ shall not
impose additional obligations to | additional-obligations-to-these impose additional obligations to
those deriving from this derrvingfrom-this Direetive-on those deriving from this Directive
Directive on service providers serviee-providerseovered-by-this | on service providers covered by
covered by this Directive for the | Direetiveforthe-purpesesseteut | this Directive for the purposes set
purposes set out in paragraph 1. | in-parasrapht- out in paragraph 1.
Article 1(3)
40 3. This Directive is without F—HhBrechre vttt 3. This Directive is without
prejudice to the powers of prepidhcetothe powerof prejudice to the powers of
national authorities in national-authoritiesin-aeeordanee | national authorities in accordance
accordance with Union and T e o] with Union and national law to
national law to address service address-serviee-providers address directly service providers
providers established on their established-on-theirterrHtory—for established on their territory for
territory for the purposes referred | the-purpesesreferred-toinin the purposes referred to # in
to in in paragraph 1. R T paragraph 1.
Article 1(4)
41 4. This Directive shall apply to 4—This Direetrveshall-apphyte-the | 4. This Directive shall apply to
the service providers defined in | servieeproviders-definedin the service providers defined in
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Article 2(2) offering their Artiele 2(2)-offering-theirserviees | Article 2(2) offering their services
services in the Union. It shall not | i#-the Union—ttshall netapply in the Union. It shall not apply
apply where those service where-these-serviee-providers-are | where those service providers are
providers are established on the | established-on-the-territoryofa established on the territory of a
territory of a single Member B single Member State and offer
State and offer services L R LR services exclusively on the
exclusively on the territory of territory-of- that Member-State- territory of that Member State.
that Member State.

Article 2

42 Article 2 e Article 2

Definitions B dasesiaoats Definitions

Article 2, introductory part

43 For the purpose of this Directive, | Ferthe-purpese-ofthisDireetive; | For the purpose of this Directive,
the following definitions apply: | the-foHewinsdefinitions-apph= the following definitions apply:

Article 2(1)

£ (1) ‘legal representative’ means a | {H-Jegalrepresentative—meansa | (1) ‘legal representative’ means a
legal or natural person, lesal-ernatural-person—designated | legal or natural person, designated
designated in writing by a HCH b b ee PreT e in writing by a service provider
service provider for the purpose | forthe-purpese-of-AsticlesH)- for the purpose of Articles 1(1),
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of Articles 1(1), 3(1), 3(2) and 3 BH32and33): 3(1), 3(2) and 3(3);
3(3);

Article 2(2)

45 (2) “service provider’ means any | {2)-service-provider—means-any | (2) ‘service provider’ means any
natural or legal person that nataral-orlegal person-that natural or legal person that
provides one or more of the provideche ot nereobthe provides one or more of the
following categories of services: | foHewinseategeriesofserviees: | following categories of services,

with the exception of financial
services referred to in

Article 2(2)(b) of

Directive 2006/123/EC:

Article 2(2), point a
(a) electronic communications faeleconiecompications (a) electronic communications
service as defined in Article 2(4) | serviee-as-definedinAstiele 2(4) | service as defined in Article 2(4)

46 | of [Directive establishing the of [Directive establishing the of [Directive (EU) 2018/1972
European Electronic EuropeanEleetronie establishing the European
Communications Code]; ottt Electronic Communications Code

11}:

I Directive (EU) 2018/1972 of

the European Parliament and

Council of 11 December 2018

establishing the European
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Electronic Communications
Code (OJ L 321,17.12.2018, p.
36.)
Article 2(2), point b
(b) information society services | {fbnfermeation-soeietyservieesas | (b) internet domain name and
as defined in point (b) of Article | definedinpemttbrefAstiele ) | IP numbering services such as
47 1(1) of Directive (EU) SN SHS33 IP address providers, domain
2015/1535 of the European the EuropeanParhiament-and-of name registries, domain name
Parliament and of the Council® the-Couneil’forwhich-thestorage | registrars and related privacy
for which the storage of data is a | efdatais-a-defininsecomponent-ef | and proxy services;
defining component of the the-serviee-provided-to-the-user;
service provided to the user, B Y
including social networks, online | marketplacesfaetitating
marketplaces facilitating transactions-between-thesrHsers:
transactions between their users, | and-etherhostnsserviee
and other hosting service Prretehot—
providers;
S Miractiu 2015/153:
8 Directive (EU) 2015/1535 of EuropeanParliament-and-of the
the European Parliament and of | Ceunetl-of9-September2015
the Council of 9 September 2015 | leine-down-a-procedureforthe
laying down a procedure for the | previsien-efinformationinthe
provision of information in the Tt ]
field of technical regulations and | efsules-onInformation-Seeiety
of rules on Information Society i - 5
services (OJ L 241, 17.9.2015, p. | B-
1).
Article 2(2), point ¢
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48

(c) internet domain name and IP
numbering services such as IP
address providers, domain name
registries, domain name
registrars and related privacy and
Proxy services;

(¢) other information society
services as defined in point (b) of
Article 1(1) of Directive (EU)
2015/1535 of the European
Parliament and of the Council'?
that provide:

12 Directive (EU) 2015/1535 of
the European Parliament and of
the Council of 9 September 2015
laying down a procedure for the
provision of information in the
field of technical regulations and
of rules on Information Society
services (OJ L 241, 17.9.2015,

p- D).

Article

2(2), pointc, line 1

49

- the ability to its users to
communicate with each other;
or

Article

2(2), point c, line 2

50

- to process or store data on
behalf of the users to whom the
service is provided forwhich-the
) c dataic o defini
component-of-theserviee

o | nelud
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Article 2(2), pointd

N . : 1
o1 e e
~oteeat
Article 2(3)
(3) “offering services in a B)-eofferingservicesin-a-Member | (3) ‘offering services in a Member
5 Member State’ means: Statemeans: State’ means:
Article 2(3), point a
(a) enabling legal or natural farenablinelesal-ornatural (a) enabling legal or natural
s persons in a Member State to use | persensin-aMemberStatete-use | persons in a Member State to use
53 the services referred to in point | theservicestreferred-toinpoint the services referred to in point
(2); and _— (2); and
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Article 2(3), point b
(b) having a substantial by-havinga-substantial (b) having a substantial
connection to the Member State | eenneetion-to-the MemberState connection based on specific
>4 referred to in point (a); e —— factual criteria to the Member
State referred to in point (a);
Article 2(4)
(4) ‘establishment’ means either | {4 —establishment means-either | (4) ‘establishment’ or ‘being
the actual pursuit of an economic | the-aetual-pursuit-ofaneceonomie | established’ means either the
activity for an indefinite period | activityforanindefinite-period actual pursuit of an economic
through a stable infrastructure throush-a-stablesnirastrueture activity for an indefinite period
from where the business of e through a stable infrastructure
providing services is carried out | previdins-servieesis-earried-out from where the business of
or a stable infrastructure from st e e et providing services is carried out
where the business is managed; | where-the-businessissnanaged: R e e
where the business is managed;
Article 2(5)
(5) ‘group’ means a group as S - (5) ‘group’ means a group as
defined in Article 3(15) of shebttaob b ot Bt A defined in Article 3(15) of
36 Directive (EU) 2015/849 of the | Direetive{EH2045849-0fthe Directive (EU) 2015/849 of the
European Parliament and of the | EurepeanParhament-and-ofthe European Parliament and of the
Council®. Couneil’- Council™*
° Directive (EU) 2015/849 of the | *Bireetive {EU}2015/849-ofthe | ° Directive (EU) 2015/849 of the
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European Parliament and of the

European Parliament and of the

Council of 20 May 2015 on the | Counedef20-May2045-en-the Council of 20 May 2015 on the
prevention of the use of the prevention-of-the-use-ofthe prevention of the use of the
financial system for the purposes | finanetal-systemfor-the-purpeses | financial system for the purposes
of money laundering or terrorist | efsneneylaunderingorterrorist of money laundering or terrorist
financing, amending Regulation | finaneine-amendingRegulation financing, amending Regulation
(EU) No 648/2012 of the EPNe-6482012-of the (EU) No 648/2012 of the
European Parliament and of the | BurepeanRarhament-and-ofthe European Parliament and of the
Council, and repealing Directive | Counet-andrepealingDireetive | Council, and repealing Directive
2005/60/EC of the European 2005 60-EC ot the European 2005/60/EC of the European
Parliament and of the Council Parhament-and-of the- Counetland | Parliament and of the Council and
and Commission Directive oot P HecTe Commission Directive
2006/70/EC (OJ L 141, 5.6.2015, —5-6-2045- | 2006/70/EC (OJ L 141, 5.6.2015,
p- 73). Pt p- 73).

Article 3

Article 3 B amcanaa Article 3

57 Legal representative — Legal representative

Article 3(1)

58 1. Member States where a +Member-States—where-aservee | 1. Member States where a service
service provider offering provider-offeringservicesin-the provider offering services in the
services in the Union 1s Unionis-establishedshallensure | Union is established shall ensure
established shall ensure that it that+t-desienates-atleastonelegal | that it designates at least one legal
designates at least one legal representative--the Untonforthe | representative in the Union for the
representative in the Union for receipt-of—comphaneewith-and receipt of, compliance with and
the receipt of, compliance with Srrferecttortot oot enforcement of decisions and
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and enforcement of decisions etder—rrtedbreotipetett orders issued by competent

and orders issued by competent | autherittes-of MemberStatesfor | authorities of Member States for
authorities of Member States for | the-purpese-ofcatherinsewidenee | the purpose of gathering evidence
the purpose of gathering r-eriminal-proecedings—TheJegal | in criminal proceedings. The legal
evidence in criminal e representative shall reside or be
proceedings. The legal establishedin-one-ofthe Member | established in one of the Member
representative shall reside or be | States—where-theservice-provider | States where the service provider
established in one of the Member | is-established-or-offersthe 1s established or offers the

States where the service provider | servtees: services.

1s established or offers the

services.

Article 3(2)

59 2. Where a service provider is 2 Where-aservice-providerisnot | 2. Where a service provider is not
not established in the Union, establishednthe Unton—Member | established in the Union, Member
Member States shall ensure that | Statesshall-ensure-thatsuch States shall ensure that such
such service provider offering serviee-providerofferingserviees | service provider offering services
services on their territory o then tetrorcdestutiterat on their territory designates at
designates at least one legal least-onelegal representativein least one legal representative in
representative in the Union for ettt oottt the Union for the receipt of,
the receipt of, compliance with comphance-with-and-enforcement | compliance with and enforcement
and enforcement of decisions of deeisions-and-orderstsswed-by | of decisions and orders issued by
and orders issued by competent | competent-authoritiesof Member | competent authorities of Member
authorities of Member States for | Statesforthe-purpese-ofgathering | States for the purpose of gathering
the purpose of gathering evideneei-erininal-proeeedings- | evidence in criminal proceedings.
evidence in criminal Fhelegalrepresentativeshall The legal representative shall
proceedings. The legal restde-or-be-establishedinoeneof [ reside or be established in one of
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representative shall reside or be | the- Member-States-where-the the Member States where the
established in one of the Member | servieeprovideroffersthe service provider offers the
States where the service provider | sesvees- services.

offers the services.

Article 3(3)

60 3. As regards the receipt of, 3—Asresards-thereeeiptof: 3. As regards the receipt of,
compliance with and comphaneewith-and-enforeement | compliance with and enforcement
enforcement of decisions and of decisions-and-orders—issued-by | of decisions and orders issued by
orders issued by the competent | the-competent-anthoritiesof the competent authorities of
authorities of Member States Member-States-under Untonrtegal | Member States under Union legal
under Union legal instruments mestrments-adopted-within-the mstruments adepted falling
adopted within the scope of Title | seepe-efFitte V—Chapter4—ofthe | within the scope of Title V,

V, Chapter 4, of the Treaty on Treatron-the Functioningofthe | Chapter 4, of the Treaty on the

the Functioning of the European | EurepeanUnionforsathering Functioning of the European

Union for gathering evidence in | evidenee-in-eriminal-proeeedings: | Union for gathering evidence in

criminal proceedings, the the-Member-States-talanspart4n | criminal proceedings, the Member

Member States taking part in theselegalinstruments-shall States taking part in those legal

those legal instruments shall B TR e mstruments shall ensure that

ensure that service providers offeringservices-on-thetrterritory | service providers offering services

offering services on their designate-atleastone on their territory designate at least

territory designate at least one representative-in-one-ofthem—Ihe | one representative in one of them.

representative in one of them. legalrepresentative-shallresideor | The legal representative shall

The legal representative shall beertabhi-hedinone ot the reside or be established in one of

reside or be established in one of | MemberStates-where-theserviee | the Member States where the

the Member States where the PrevideroHer—tHe—orriee— service provider offers the

service provider offers the services.

services.
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Article 3(4)
61 4. Service providers shall be free | 4—Serviceprovidersshallbefree | 4. Service providers shallbe-free
to designate additional legal e e S te-may designate additional legal
representatives, resident or representatives—resident-of representatives, resident-of
established in other Member established-in-other Member established-in other Member
States, including those where the | States—ineludinsthese-wherethe | Statesrineludingthese where the
service providers offer their ~etviee provider—oiter then service providers are estalished
services. Service providers serviees—Servieeproviderswhieh | or offer their services. Service
which are part of a group shall oot b providers whieh-are-part-ofa
be allowed to collectively allowed-to-collectively-designate | group shall be allowed to
designate one legal onelegal representative: collectively designate one legal
representative. representative.
Article 3(5)
62 5. Member States shall ensure 5. Member-Statesshall-ensure-that | 5. Member States shall ensure that
that the decisions and orders by | the-deeisionsand-ordersbytheir | the decisions and orders by the
their competent authorities for competent-anthoritiesforevidenee | their competent authorities for
evidence gathering in criminal gatheringin-criminal proceedings | evidence gathering in criminal
proceedings are addressed to the | are-addressed-to-thelegal proceedings are addressed to the
legal representative designated representative-designated by-the legal representative designated by
by the service provider to that L e o e the service provider to that effect.
effect. That representative shall | Fhatsepresentativeshallbe That legal representative shall be
be entrusted with the receipt, entrusted-with-thereceipt: entrusted with the receipt; of and
compliance and enforcement of | eemplianee-and-enforeementof compliance with and-enferecement
those decisions and orders on oo et of those decisions and orders on
behalf of the service provider behalf-of theservice-provider behalf of the service provider
concerned, and can be subject to
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concerned. coneerned: enforcement measures.

Article 3(6)

63 6. To this end, Member States —TothisenddJomber States 6. Member States shall ensure that
shall ensure that the legal shall-ensure-that-the Jesal service providers established or
representative residing or representativeresiding—oF offering services in their territory
established on their territory R e e e provide their legal representative
cooperates with the competent coopertte—with-the compeient with the necessary powers and
authorities when receiving those | autherities~whenreeerrngthese | resources to comply with these
decisions and orders, in deetetatderder—t decisions and orders received
accordance with the applicable aceordanee-with-the-apphieable from any Member State.
legal framework. legal-framewode

Article 3(7)

64 7. Member States shall ensure T ember Sttesshalensirethat | 7 Fothisend: The Member
that service providers established | serxice-providers-established-or States where shall-ensure-that the
or offering services in their offerngservicesin-theirterritory | legal representatives are residing
territory provide their legal provide-theirlegal representative | or are established enthes
representative with the necessary | with-the-neeessary-powers-and tessstery shall verify that the said
powers and resources to comply | reseurees-to-comply-with-these legal representatives have
with those decisions and orders. | deecisions-and-orders- received from the service

providers the necessary powers

and resources to comply with

decisions and orders received

from any Member State and

that they cooperates with the

competent authorities when
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receiving those decisions and
orders, in accordance with the
applicable legal framework.

4 Paragraphs 6 and 7 of this
Article from the Commission
Proposal have been switched.

Article 3(8)

65 8. Member States shall ensure S Member-Statesshall-ensure-that | 8. Member States shall ensure that
that the designated legal the-desisnatedlecalrepresentative | both the designated legal
representative can be held liable | ean-be-heldliablefornon representative and the service
for non-compliance with comphancewith-oblisations provider can be held jointly and
obligations deriving from the derrvingfrom-the-applieable legal | severally liable for non-
applicable legal framework when | frameweorlwhenreeerving compliance with obligations
receiving decisions and orders, deeisions-and-orders—without deriving from the applicable legal
without prejudice to the liability | prejadice-to-the hiabilitandlegal | framework when receiving
and legal actions that could be actions-that could besmtiated decisions and orders, wathout
mitiated against the service oo —otree oot porostiepor foe e taperiat e st dowes
provider. In particular, the lack | partienlar—thelackofappropriate | actions-thatecould-beinitinted
of appropriate internal mternal-procedures-betweenthe acanst-theserviee-provider with
procedures between the service | serviee-providerand-thelegal the effect that each of the legal
provider and the legal representativescannotbe-used-as | representative and service
representatives cannot be used as | ajustifieationfornoncomplianee | provider may be sanctioned for
a justification for non- werth-Hro—eebheaton non-compliance of either of
compliance with those them. In particular, the lack of
obligations. appropriate internal procedures

between the service provider and

the legal representatives cannot be
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used by either side as a
justification for non-compliance
with those obligations. Joint and
several liability shall not apply
for actions or omissions of
either the service provider or
the legal representative which
constitute a criminal offence in
the Member State applying the
sanction.

Article 3(9)
66 9. Member States shall ensure 9 Member-States-shall-ensure-that | 9. Member States shall ensure that
that the obligation to designate a | the-obligationto-designate-ategal | the obligation to designate a legal
legal representative applies from | representative-apphesiromthe representative apphes is fulfilled
the date of transposition set out | date-oftranspesitionset-outin by [6 months from the date of
in Article 7 for service providers | Astiele7forservice-providersthat | transposition set out in Article 7]
that offer services in the Union at | efferservicesin-the Union-atthat | for service providers that offer
that date, or from the moment date—orfrom-the-momentserdee | services in the Union at that date,
service providers start offering providersstart-offering serviees#n | or from the moment service
services in the Union for those the-Unionfor-these-servee providers start offering services in
service providers that will start providers-that-will start-offering the Union for those service
offering services after the date of | services-afterthe-date-of providers that will start offering
transposition of the Directive. Srtpedesepiiosg ot thio Pt services after the-date-of
transpesition-of-the Direetive that
date.
Article 4
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Article 4 Articled Article 4
< Notifications and languages S Notifications and languages
Article 4(1)
68 1. Member States shall ensure +Member-Statesshall-ensure 1. Member States shall ensure
that, upon designation of its legal | thet—apen-desisnationofitstegal | that, upon designation of its legal
representative in accordance representative--necordanee-with | representative in accordance with
with Article 3(1), (2) and (3), Aatrele 3 2 and- B each Article 3(1), (2), and (3) and (4),
each service provider established | serviee-providerestablished-er each service provider established
or offering services in their offeringservicesthesrtersitory | or offering services in their
territory notifies in writing the notifiesn-wirtine—the-eentral territory notifies in writing the
central authority of the Member | autherityrefthe MemberState central authority of the Member
State where its legal B e State where its legal
representative resides or is rpeder et e otnbiibodb e representative resides or is
established of the designation designation-and-contact-detadsof | established of the designation and
and contact details of its legal #o-lesal-representative-as—welas | contact details of its legal
representative as well as any srhrree—thotees, representative as well as any
changes thereof. changes thereof.
Article 4(2)
69 2. The notification shall specify | 2—The-netification-shall-speeify 2. The notification shall specify
the official language(s) of the shie b et st i the official language(s) of the
Union, as referred to in Unien—asreferredtoin Union, as referred to in
Regulation 1/58, in which the Resulationt58—n-which-the Regulation 1/58, in which the
legal representative can be e e e e legal representative can be
addressed. This shall include, at | addressed—Thisshallincludeat addressed. This shall include, at
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least, one of the official

least- one or more of the official

languages of the Member State ettheMetthbet-Statewherethe languages in accordance with

where the legal representative legalrepresentativeresides-oris the national law of the Member

resides or is established. established- State where the legal
representative resides or 1s
established.

Article 4(3)

70 3. When a service provider S henAservieeprovidet 3. When a service provider
designates several designates-several representatives; | designates several representatives,
representatives, the notification | the-netifieation-shall-speeifi—the the notification shall specify the
shall specify the official offietaHansuase(s)ofthe Unten | official language(s) of the Union
language(s) of the Union or or-Member-Statescovered-by-each | or Member States covered by
Member States covered by each | efthemerany-other each of them er-and any other
of them or any other considerations-to-determine-the considerations to determine the
considerations to determine the | appropriatelesalrepresentativete | appropriate legal representative to
appropriate legal representative | be-addressed—In-dulyjastified be addressed. hr-dulyjustified
to be addressed. In duly justified | ecases-MemberStates—authorities | cases: MemberStates”
cases, Member States’ may-depart-from-these Competent authorities may
authorities may depart from eottteettH ot depart from those considerations
those considerations. on a case-by-case basis; where

necessary Member States shall
ensure that in such cases, the
addressed legal representative
has to comply with these orders
and decisions.

Article 4(4)
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71 4. Member States shall ensure 4—Member-States-shall-ensure-that | 4. fMember States shall ensure
that the service provider makes | theservieeprovidermakesthe that the—errreeproviderthnkes
the information notified to them | infermeation-notified-to-themin the information notified to them
in accordance with this Article accordanee-with-thisArtiele in accordance with this Article is
publicly available. Member publielyavailable-—MemberStates | publicly available} MemberStates
States shall publish that ~hpebeprtbetidp bt ettt i | bbb b sty o0 o
information on a dedicated page | dedieated-pase-oftheeJustice dedicated internet page-efthe-e-
of the e-Justice portal. portal- FustieeRortal-of the European
Judicial Network in criminal
matters. Member States shall
ensure that this information is
regularly updated. This
information may be further
disseminated to facilitate access
by competent authorities.
Article 5
72 Article 5 Artiele S Article 5
Sanctions SAHEHONS Sanctions
Article 5(1)
73 1. Member States shall lay down | +—MemberStatesshalHaydowsn | 1. Member States shall lay down
rules on sanctions applicable to | riles-ensanetions-applieablete rules on sanctions applicable to
infringements of national s ent ol Hatona) infringements of national
provisions adopted pursuant to oo pred e provisions adopted pursuant to
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this Directive and shall take all HPrrectread—hat kel Article 3 and 4 thisDireetive and
measures necessary to ensure rReasures-neeessary-to-ensure-that | shall take all measures necessary
that they are implemented. The | they-are-tmplemented—The to ensure that they are

sanctions provided for shall be sanetions-providedforshall-be implemented. The sanctions
effective, proportionate and Ao e ] provided for shall be effective,
dissuasive. bt proportionate and dissuasive.

Article 5(2)

74 2. Member States shall, by the TvfentherState—hat b the 2. Member States shall, by the
date set out in Article 7, notify date-setontinArtiele 7notifi-the | date set out in Article 7, notify the
the Commission of those rules Commssion-of-thesesles-and-ef | Commission of those rules and of
and of those measures and shall | these-measuresandshallnetifi—it: | those measures and shall notify it,
notify it, without delay, of any wathout-delay—ofanysubsequent | without delay, of any subsequent
subsequent amendment affecting | amendment-atfectingthem- amendment affecting them.
them. Member States shall also | MemberStates-shall-alseinforms | Member States shall also inform
inform the Commission on an the-Commission-on-an-annaal the Commission on an annual
annual basis about non- basis-aboutnon—ecomphantserviee | basis about non-compliant service
compliant service providers and | providers-andrelevant providers and relevant
relevant enforcement action enforeement-aetion-takenagamst | enforcement action taken against
taken against them. et them.

Article 6

Article 6 Articte-6 . Arficie 6 sonCentral
75 Coordination mechanism Coordinationmechanism i enira
authorities
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Article 6(1)
76 1. Member States shall designate | :-—MemberStates-shall-designate | 1. In accordance with their legal
a cenfral authority or, where its | aeentral-autherity-or—whereits systems, Member States shall
legal system so provides, more legalsystemse-provides—more designate one or more & central
than one central authority, to than-one-central-authonity e authorities autherity-or—where-its
ensure the application of this <ttt theapphestenoth fesrb oo provide—tore
Directive in a consistent and DPiiechve thtcobi~tontahd thatonecenttabanthorie. 10
proportionate manner. propertionate-manner: ensure the application of this
Directive in a consistent and
proportionate manner.
Article 6(2)
77 2. Member States shall inform 2-Member-Statesshallinform-the | 2. Member States shall inform the
the Commission of their ottt e e Commission of their designated
designated central authority, or | central-authority—orcentral central authority, or central
central authorities, referred to in | autherities—referredtoin authorities, referred to in
paragraph 1. The Commission et et paragraph 1. The Commission
shall forward a list of designated | shallforward-alistofdesignated | shall forward a list of designated
central authorities to the Member | eentral-autheritiesto-the Member | central authorities to the Member
States. The Commission will States—The-Commussion-will-alse | States. The Commission will also
also make publicly available a oot e B de s et make publicly available a list of
list of designated central designated-central-autheritiesto designated central authorities to
authorities to facilitate the tachtatethe notbcabons by g facilitate the notifications by a
notifications by a service ottt oot service provider to the Member
provider to the Member States Stateswwhere st tegal States where its legal
where its legal representative representativeresidesoris representative resides or is
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resides or 1s established. etabhhed established.

Article 6(3)

78 3. Member States shall ensure 3 Member-Statesshall-ensure-that | 3. Member States shall ensure that
that central authorities shall eentral-antherittesshall provide their central authorities shatt
provide each other with relevant | eaeh-otherwithrelevant provide-each-othervwithrelevant
information and mutual mfermation-and-mutual-assistanee | coordinate and cooperate with
assistance relevant to application | relevantte-appheation-ofthis each other and, where relevant,
of this Directive in a consistent Direetivein-a-econsistent-and with the Commission, and
and proportionate manner. The Prepothottetiatter—he provide any appropriate
provisioning of information and | previsienins-efinfermation-and information and ssstaal assistance
mutual assistance shall cover, in | sautaal-assistanceshall-cover—n to each other in order to relevant
particular, enforcement actions. | particular—enforcement-actions- to apphication-of apply this

Directive in a consistent and
proportionate manner. The
coordination, cooperation and
provisioning of information and
smutual assistance shall cover, in
particular, enforcement actions.

Article 6(4)

79 4. Member States shall ensure 4o ebor Stpe sl cse i | S0 Moo Sistan s cpestee s
that the central authorities shall | the-eentral-authoritiesshall the-eentral-authorities-shall
cooperate with each other and, eooperate-with-each-otherand: eooperatewith-cach-otherand:
where relevant, with the wrhoteteterri e wrhoteteteri—rrrththe
Commission to ensure the e bt Hhe L e T A
application of this Directive in a | appheationofthis Direetiveina | appheationof this Direetiveina
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consistent and proportionate eetrte At PR pe e eetHrert PR pote e
manner. Cooperation shall cover, | manner—Coeoperationshalleover; | manner—Cooperationshalleover;
in particular, enforcement m-partieular—enforeement-actions- | m-partienlar—enforeement-actions-
actions.

Article 7

Article 7 e Article 7

80 Transposition et pesiion Transposition

Article 7(1)

81 1. Member States shall bring into | +—MemberStates-shall-brnginte | 1. Member States shall bring into
force the laws, regulations and torecthe v —rostaton—d force the laws, regulations and
administrative provisions admistrative-pProvisions administrative provisions
necessary to comply with this neeessary-to-comphy-with-this necessary to comply with this
Directive by 6 months after entry | Directive-by-6-menths-afterentry | Directive by 6 18 months after
mto force. They shall wmto-foree—Theyshallimmediately | entry into force. They shall
immediately inform the mform-the-Commission-thereof immediately inform the
Commission thereof. Commission thereof.

Article 7(2)

82 2. When Member States adopt 2 hen-Member-States-adopt 2. When Member States adopt
these measures, they shall these-measures—theyshall-eontain | these measures, they shall contain
contain a reference to this L T LSS a reference to this Directive or
Directive or shall be bl b et b ngely shall be accompanied by such
accompanied by such reference | reference-on-the-oeeasionofthewr | reference on the occasion of their
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on the occasion of their official | effieinl-publieation—Themetheds | official publication. The methods
publication. The methods of of malangsuchrefereneeshallbe | of making such reference shall be
making such reference shall be laid-deown-by-Member-States- laid down by Member States.
laid down by Member States.

Article 7(3)

83 3. Member States shall FethotSte—he 3. Member States shall
communicate to the Commission | communicate-to-the-Commussion | communicate to the Commission
the text of the measures of the-text-of the-measures-of the text of the measures of
national law which they adopt in | retienal-aw—which-theyadeptin | national law which they adopt in
the field covered by this the-Held-eovered-by—this the field covered by this
Directive. Direetive: Directive.

Article 8

Article 8 — Article 8

84 Evaluation Evauation Evaluation

Article 8, paragraph 1

85 By [5 years from the date of R T By [5 years from the date of
application of this Directive| at | application-ofthisDirectivelat application of this Directive] at
the latest, the Commission shall | thetatest—the-Commissron-shal the latest, the Commission shall
carry out an evaluation of the e e e carry out an evaluation of the
Directive and present a report to | Directive-and-present-areportto Directive and present a report to
the European Parliament and to | the EnropeanParkiament-and-to the European Parliament and to
the Council on the application of | the-Counetl-on-the-apphieationof | the Council on the application of
this Directive, which shall this-Direetive—whieh-shallsnelude | this Directive, which shall include

5509/21 MK/myj 61
ANNEX JAL2 LIMITE EN




Commission Proposal

EP mandate

Council Mandate

Draft agreement

include an assessment of the an-assessment-of the-need-te an assessment of the need to
need to enlarge its scope. Where | enlargetsseope—Where enlarge its scope. Where
appropriate, the report shall be appropriate—thereport-shall-be appropriate, the report shall be
accompanied by a proposal for accompanied-by-a-propesal-fer-the | accompanied by a proposal for the
the amendment of this Directive. | amendment-ofthisDirective—The | amendment of this Directive. The
The evaluation shall be e e e trhieted evaluation shall be conducted
conducted according to the aceordinsto-the-Commission's according to the Commission's
Commission's Better Regulation | BeHerResulation-Guidelines: Better Regulation Guidelines.
Guidelines. Member States shall | MemberStates-shall-providethe | Member States shall provide the
provide the Commission with the | Commissionwith-theinformation | Commission with the information
information necessary for the neeessary-for-the-preparationof necessary for the preparation of
preparation of that Report. thatRepert that Report.

Article 9

86 Article 9 et Article 9

Entry into force Entintotorce Entry into force

Article 9, paragraph 1

87 This Directive shall enter into Fhis-Directive-shall-enterinte This Directive shall enter into
force on the twentieth day foree-on-the-tventieth-day force on the twentieth day
following that of its publication | folewingthatefits-publicationin | following that of its publication in
in the Official Journal of the Sy ki s the Official Journal of the
European Union. Ftropectons European Union.

Article 10
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88 Article 10 ~tiefa 14 Article 10
Addressees Afresrees Addressees

Article 10, paragraph 1
89 This Directive is addressed to the | FhisDireetiveis-addressedtothe | This Directive 1s addressed to the

Member States 1 accordance Member-Statest-accordaneewith | Member States s-aecordanece-vwath

with the Treaties. the-Treaties- the-Treaties.
Formula
90 Done at Brussels, Dene-atBrassels: Done at Brussels,
Formula

For the European Parliament LortheEnropeanPartiament For the European Parliament
91

> s S 4 “ 1 4

The President Fhe-Rresident The President
Formula

For the Council For-the-Cownneil For the Council
92

> s S 4 “ 1 4
The President Fhe-Rresident The President
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