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The {AFET}Committee on Foreign Affairs, Human Rights, Common Security and Defence
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It considered the draft opinion at its meeting(s) of 11 October 2000....

At the latter/last meeting it adopted the amendments below by ... votes to ..., with ...
abstention(s)/unanimously.
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SHORT JUSTIFICATION

Introduction

TheThe activities of public life are of concern to all citizens. This is The activities of public life are of concern to all citizens. This is trueThe activities of public life are of concern to all citizens. This is true both on local and regional
level,level, as well as level, as well as on the nationlevel, as well as on the national and European levels. Access to documents, providing insight
intointo the work of public institutions, is one of the cornerinto the work of public institutions, is one of the cornerstoninto the work of public institutions, is one of the cornerstones of a democratic society. By
ensurensurinensuringensuring public scrutiny, openness and transparency in the work of the public authorities can be
assured.assured. It is only by giving citizens the right of participation in pubassured. It is only by giving citizens the right of participation in public liassured. It is only by giving citizens the right of participation in public life, that a free debate can
be fuelled and flourish.

ResearchResearch have shown a clear relation between an open Research have shown a clear relation between an open administratioResearch have shown a clear relation between an open administration and a low level of
corrupcorruption.corruption. The knowledge that documents and correspondence can be checked can precorruption. The knowledge that documents and correspondence can be checked can prevencorruption. The knowledge that documents and correspondence can be checked can prevent
officialsofficials and politicians fofficials and politicians froofficials and politicians from abusing their power and influence, and thus contributes to
decreaseddecreased corruption anddecreased corruption and mismandecreased corruption and mismanagement. Transparency in the public institutions must be
consideredconsidered as a necessary means to guarantee rule ofconsidered as a necessary means to guarantee rule of law,considered as a necessary means to guarantee rule of law, efficiency and a democratic debate,
also on the European level.

IncreasedIncreased competencies and a new role for the European Union has increased public interest in
thethe European integration process during the past decade. The recent develothe European integration process during the past decade. The recent developmentthe European integration process during the past decade. The recent development has also raised
criticcriticalcritical voices against the EU administration, where many institutions lack comprehensive rulecritical voices against the EU administration, where many institutions lack comprehensive rules
onon access to documeon access to documentson access to documents, as well as a working culture signified by transparency. There is a need
forfor a regulation providing clear afor a regulation providing clear anfor a regulation providing clear and comprehensive rules for access to documents, making
opennessopenness the generalopenness the general rule  � aopenness the general rule  � and secrecy an exception. Such a regulation will also play an
importantimportant role in the cuimportant role in the curimportant role in the current reform of the European administration, bringing it closer to its
citizens.

The legal base

TheThe Amsterdam Treaty has first of all amended the second paragraph of Article 1 oThe Amsterdam Treaty has first of all amended the second paragraph of Article 1 ofThe Amsterdam Treaty has first of all amended the second paragraph of Article 1 of the TEU to
pointpoint outpoint out that Union dpoint out that Union decisions must be taken not only as closely as possible to the citizen but
alsoalso as openlalso as openly aalso as openly as possible. Furthermore, a new Article 255 TUE has been added to the TEC
establishingestablishing the right of access of Union citizens and of natural orestablishing the right of access of Union citizens and of natural or legalestablishing the right of access of Union citizens and of natural or legal persons residing in it, to
EP, Council and Commission documents. <DataOfDocument>
<FdR>332457</FdR>

<Type>DV</Type>

<Extension>T10</Extension>

<ModelCod>NONE</ModelCod>

<Modeltra>NONE</M odeltra>

<Modelvie>NONE </Modelvie>

<Mo del>N ONE </Mo del>
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COMMENT</DataOfDocument>It</DataOfDocument>It is up to th</DataOfDocument>It is up to the </DataOfDocument>It is up to the Council to determine, within a period of two
yearsyears and in years and in codecisionyears and in codecision with the EP, the general principles and limits on grounds of public or
privateprivate interest governing this right of access, whilst each Institutionprivate interest governing this right of access, whilst each Institution will estabprivate interest governing this right of access, whilst each Institution will establish in its own
rulesrules of procedure specific provisions regarding access to its documents. To this resperules of procedure specific provisions regarding access to its documents. To this respect, rules of procedure specific provisions regarding access to its documents. To this respect, a
DeclarationDeclaration to the Final Act on Article 255 of the TECDeclaration to the Final Act on Article 255 of the TEC alloDeclaration to the Final Act on Article 255 of the TEC allows the Member States to request
thethe Commission or the Councilthe Commission or the Council not tthe Commission or the Council not to communicate to third parties a document originating
from that state without its prior agreement.

TheThe introduction of transparency and openness in the procedures of theThe introduction of transparency and openness in the procedures of the InstitutThe introduction of transparency and openness in the procedures of the Institutions as
principlesprinciples of the European Union, as wellprinciples of the European Union, as well principles of the European Union, as well as the inclusion in the Treaty of the principle of
accessaccess to the Institutions' documents undoubtedly constitute impaccess to the Institutions' documents undoubtedly constitute importaccess to the Institutions' documents undoubtedly constitute important steps towards greater
openness.openness. It is also a step in the right direction that the Council, in codecision with the EP, is
toto establish the general principles of and limits on thito establish the general principles of and limits on this right of ato establish the general principles of and limits on this right of access. Nevertheless, it is
regrettableregrettable that the regrettable that the iregrettable that the implementing measures are left to the rules of procedure of the
Institutions, something which the EP explicitly opposes.

ItIt is very important that the new regulation wIt is very important that the new regulation will be applied It is very important that the new regulation will be applied by all European institutions as a
mmattermatter of matter of good administration, even though article 255 TEC only provides a legal base to
covercover the Commission, Council and Parliament. In order to ensure cover the Commission, Council and Parliament. In order to ensure the right ofcover the Commission, Council and Parliament. In order to ensure the right of access to
documedocumentsdocuments held bdocuments held by all Community institutions, the Commission should be asked to table a
proposal for an additional regulation, based on article 308 TEU.

The Commission's Proposal

FollowingFollowing the CommissiFollowing the Commission's proposFollowing the Commission's proposal, the Regulation will apply only to documents of the
EuropeanEuropean Parliament, the Council and the Commission. The legislation wilThe legislation will The legislation will cover all
documentsdocuments held by the thdocuments held by the three institutiondocuments held by the three institutions. This widening in the scope of the access system is a
majormajor step forward major step forward compared tmajor step forward compared to the current system, which only covers documents produced
byby the institutions. However, it is understood that access to a doby the institutions. However, it is understood that access to a document recby the institutions. However, it is understood that access to a document received from a third
partyparty will not be granted if the document party will not be granted if the document is party will not be granted if the document is covered by one of the exceptions provided for in
ArticleArticle 4. Where thereArticle 4. Where there is somArticle 4. Where there is some doubt on this, the institution will consult the author of the
documentdocument first, although it reserves the right, if no reply is forthcoming, to take the final
decisiondecision on whether to allow access to the document or not. Access to documents from third
partiesparties will be limited to those sent to the institution afparties will be limited to those sent to the institution after tparties will be limited to those sent to the institution after the date of entry into application of
this Regulation. 

TheThe term "document" is defined as any form of content irrespective o irrespective of the irrespective of the medium on which it
isis carried. It will cover only administrative documents, i., i.e. any doc, i.e. any document on a topic which
fallsfalls within the institution's remit, excluding documents expressing individual opifalls within the institution's remit, excluding documents expressing individual opinfalls within the institution's remit, excluding documents expressing individual opinions or
reflectingreflecting free and frank discussionsreflecting free and frank discussions or the prreflecting free and frank discussions or the provision of advice as part of internal
consultationsconsultations and deliberations, as wellconsultations and deliberations, as well as iconsultations and deliberations, as well as informal messages such as e-mail messages which
can be considered the equivalent of telephone conversations.

SinceSince the main task of the Committee on Foreign Affairs is to concentraSince the main task of the Committee on Foreign Affairs is to concentrate on public Since the main task of the Committee on Foreign Affairs is to concentrate on public access to
documentsdocuments related to the Common Fodocuments related to the Common Foreign documents related to the Common Foreign and Security Policy, the Rapporteur's general
reactions to the proposal are described in the justifications of the proposed amendments.
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Scope of regulation within the CSFP field

ArticlesArticles 28Articles 28(1) Articles 28(1) of the Treaty on European Union expressly provide that the right of access also
appliesapplies to documenapplies to documents relatingapplies to documents relating to the common foreign and security policy. Not surprisingly
then,then, in tthen, in the case T-then, in the case T-14/98 Hautala vs. council, judgement of 19th of July 1999, the Court of
firstfirst instance accepted that documents related to securitfirst instance accepted that documents related to security and fofirst instance accepted that documents related to security and foreign affairs issues also fall
underunder tunder the gunder the general scope of the access rules and were not as a category excluded on public
interest ground. 

TheThe decision taken by the Council on 14 August 2000, excluding all EThe decision taken by the Council on 14 August 2000, excluding all ESDP docuThe decision taken by the Council on 14 August 2000, excluding all ESDP documents from
thethe 1993 decision on public access, is the 1993 decision on public access, is thus unaccthe 1993 decision on public access, is thus unacceptable. The European Parliament resolution
on EU external action of 6 September 2000 deplores this decision.

TheThe Commission's prThe Commission's proposaThe Commission's proposal includes a number of exceptions to the right of access to
documentsdocuments based on a "harm test". This means that access to documents widocuments based on a "harm test". This means that access to documents will be grantdocuments based on a "harm test". This means that access to documents will be granted
uunleunlessunless disclosure might seriously harm certain specific interests, which are spelled out in
ArticleArticle 4. As far as CFSP is concerned, this article states that  the institutions shalthe institutions shall refuthe institutions shall refuse
accessaccess to documents where disclosure could seriouaccess to documents where disclosure could seriously unaccess to documents where disclosure could seriously undermine the protection of the public
interinterestinterest andinterest and in particular defence and international relations, as well as confidentiality as
requestedrequested by the third party that supplied the document or therequested by the third party that supplied the document or the information orequested by the third party that supplied the document or the information or as required by
the legislation of the Member State.

AllAll national legislation in the field All national legislation in the field apply limitaAll national legislation in the field apply limitations on access to documents related to foreign
andand security policy. This kind of restrictions are nand security policy. This kind of restrictions are neceand security policy. This kind of restrictions are necessary also in terms of the European
SecuritySecurity and Defence Policy, and should be laid down as clear and detailed exceptions to the
principleprinciple ofprinciple of publicprinciple of public access. By allowing institutions to limit access to documents on the
groungroundsgrounds of defence and military matters or vital interests relating to the EU's internatgrounds of defence and military matters or vital interests relating to the EU's internationagrounds of defence and military matters or vital interests relating to the EU's international
relations,relations, the necessary confidentiality, as that requested by NATrelations, the necessary confidentiality, as that requested by NATO, relations, the necessary confidentiality, as that requested by NATO,  can be ensured. Contrary
toto the recent decision taken by the Counto the recent decision taken by the Council, to the recent decision taken by the Council, this exception would allow access to documents
relatedrelated to non-military crisis management. All requests for arelated to non-military crisis management. All requests for access related to non-military crisis management. All requests for access to documents, irrespective
of the document's classification, should be handled case-by-case.  

Unfortunately,Unfortunately, the Commission's proposal does not deal with confidentiality.  Even worse, the
CouncilCouncil has recently and unilaterally reacting by producing a first Decision of the Secretary
GeneralGeneral of the Council/ High Representative for the CFSP of 27 July 2000 on meaGeneral of the Council/ High Representative for the CFSP of 27 July 2000 on measGeneral of the Council/ High Representative for the CFSP of 27 July 2000 on measures for
thethe the protection of classified information applicable to the General Secretariat of the Cthe protection of classified information applicable to the General Secretariat of the Council the protection of classified information applicable to the General Secretariat of the Council A
secondsecond Csecond Council Dsecond Council Decision on public access to Council documents was also issued on 14
August.August. It is true that theses two Decisions August. It is true that theses two Decisions rAugust. It is true that theses two Decisions refer to the Council's Rules of Procedure.
Nevertheless,Nevertheless, it is obvious that these two extemporary Decisions neither Nevertheless, it is obvious that these two extemporary Decisions neither couNevertheless, it is obvious that these two extemporary Decisions neither could them escape to
thethe provisions of Article 255 Tthe provisions of Article 255 TEC -impthe provisions of Article 255 TEC -implying codecision- nor could them unilaterally and "ex
ante"ante" ante" affect the scope of the forthcoming Regulation under discussion. It is then indispensaante" affect the scope of the forthcoming Regulation under discussion. It is then indispensablante" affect the scope of the forthcoming Regulation under discussion. It is then indispensable
toto to find as soon as possible a negotiated solution with the Council, in the framto find as soon as possible a negotiated solution with the Council, in the framework of thto find as soon as possible a negotiated solution with the Council, in the framework of the
interinstitutionalinterinstitutional dialogue which takes places regularly between the two instinterinstitutional dialogue which takes places regularly between the two institutiointerinstitutional dialogue which takes places regularly between the two institutions, and
before the deadline to refer the matter to the Court of Justice expires on 23 October. 

Parliamentary scrutiny of ESDP documents and control mechanisms

In its recent resolution of 6 September on EU external action priorities the EP has urged the
Council to address matters relating to parliamentary scrutiny of the European security and
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defence policy (ESDP) and deplored the decision by the Council to exclude ESDP documents
from application of the Council's decision on access to documents. This necessary
parliamentary scrutiny of the documents classified as secrets and excluded from public access
could be carried out by one of the following "ad hoc" organs:

ÿÿ TheThe  Committee on Foreign Affairs, Human Rights,The  Committee on Foreign Affairs, Human Rights, Common SeThe  Committee on Foreign Affairs, Human Rights, Common Security and Defence
Policy as a whole;

ÿÿ The Enlarged Bureau of this Committee;
ÿÿ TheThe "ad hoc" Standing Delegation for the relationsThe "ad hoc" Standing Delegation for the relations with thThe "ad hoc" Standing Delegation for the relations with the NATO-Parliamentary

AssemblyAssembly actually being setting up within the Committee on Foreign AffaiAssembly actually being setting up within the Committee on Foreign Affairs, HAssembly actually being setting up within the Committee on Foreign Affairs, Human
Rights, Common Security and Defence Policy.

ÿÿ AA Selected CA Selected Committee ofA Selected Committee of  5 up to 7 EP Members of the most concerned Committees
(namely(namely AFET, LIBE a(namely AFET, LIBE and CONST(namely AFET, LIBE and CONST). Alternatively, the leaders of the political groups
could form this committee.

Registers

TheThe Commission's proposal indicThe Commission's proposal indicaThe Commission's proposal indicates that to make it easier for citizens to exercise their rights
arising from this Regulation, each institution shall provide access to a register of documents.

AllAll documeAll documents heAll documents held by an institution should be included in the register. This also applies to
classifiedclassified documents, to which access may on certain grounds be denied.classified documents, to which access may on certain grounds be denied. Beclassified documents, to which access may on certain grounds be denied. Being able to access
aa public regisa public register covering a public register covering all documents, citizens can get a clear picture of an institution's
activities, despite the fact that not all documents are disclosed.

Administration of requests

RequestsRequests for documents should be handled speedily by tRequests for documents should be handled speedily by the iRequests for documents should be handled speedily by the institutions, within no more than
twotwo weeks. For all negative replies to requests, the institution must give reasons for the denial
ofof access. of access. The citizen should also be informed on how to ask for reconsideration ofof access. The citizen should also be informed on how to ask for reconsideration of thof access. The citizen should also be informed on how to ask for reconsideration of the
decision and other remedies available.

TheThe institThe institutions need to make further preparations for the implementation of the neThe institutions need to make further preparations for the implementation of the new
regulation.regulation. The number of requests for access, resultiregulation. The number of requests for access, resultingregulation. The number of requests for access, resulting from the new regulation, may
increaseincrease substantially, nincrease substantially, no doubtincrease substantially, no doubt leading to a heavier workload for many of the institutions'
staff.staff. In this respect, itstaff. In this respect, it staff. In this respect, it is very important to get support for the principle of public access
amongamong the officials dealing with public access. "Transparency trainingamong the officials dealing with public access. "Transparency training" schamong the officials dealing with public access. "Transparency training" schemes should be
ororgorganisedorganised for all civil servants dealing with access to documents, providing education about
thethe practical consequences of the regulation, as well as the ideathe practical consequences of the regulation, as well as the ideas behithe practical consequences of the regulation, as well as the ideas behind it. This can also lead
toto a more effective administration of requests and improved protection of the to a more effective administration of requests and improved protection of the legal rightsto a more effective administration of requests and improved protection of the legal rights of
thethe individual. Buithe individual. Building nthe individual. Building new bureaucracies only to handle requests for documents should be
avoided to the greatest possible extent.

TheThe European institutions are unfamiliar to most citizens. Therefore it iThe European institutions are unfamiliar to most citizens. Therefore it is importThe European institutions are unfamiliar to most citizens. Therefore it is important that all
officialsofficials are service-minded and encouraged to assist citizens in how aofficials are service-minded and encouraged to assist citizens in how and wofficials are service-minded and encouraged to assist citizens in how and where requests for
accessaccess taccess to documents can be made. The Ombudsman's Code of Good Administratiaccess to documents can be made. The Ombudsman's Code of Good Administrativaccess to documents can be made. The Ombudsman's Code of Good Administrative
Behaviour provides comprehensive recommendations to the institutions in this respect.



PE <NoPE>294.779</NoPE> 8/20 <PathFdR>PA\418953EN.doc</PathFdR>

EN

Conclusions and Proposals

OpennessOpenness and maximum transparency also in CFSP matters must beOpenness and maximum transparency also in CFSP matters must be not theOpenness and maximum transparency also in CFSP matters must be not the exception, but the
mainmain concern of the proposed Remain concern of the proposed Regulation.main concern of the proposed Regulation. The right of public access also applies to
documents relating to CFSP.

TheThe derogation to thThe derogation to the above mentThe derogation to the above mentioned general principle provided for in Article 4 in order to
limitlimit accesslimit access to documelimit access to documents where disclosure could significantly undermine the protection of
thethe public interest on defence and inthe public interest on defence and internatiothe public interest on defence and international relations should be interpreted in a very
restrictedrestricted way. This derogation is not to restricted way. This derogation is not to be apprestricted way. This derogation is not to be applied to the CFSP issues as a block in any case.
OnlyOnly thosOnly those documents, whose disclosure could harm military operations, risk human livesOnly those documents, whose disclosure could harm military operations, risk human lives oOnly those documents, whose disclosure could harm military operations, risk human lives or
affectaffect vital interest of EU's inteaffect vital interest of EU's internationaffect vital interest of EU's international relations (sensitive information concerning relations
withwith third countries, international organisations, negotiations, etc) could be excludwith third countries, international organisations, negotiations, etc) could be excluded frwith third countries, international organisations, negotiations, etc) could be excluded from
publicpublic access.In that case, the institution refusing tpublic access.In that case, the institution refusing to grant acpublic access.In that case, the institution refusing to grant access to the document requested
shallshall state the grounds for its refusal, provide individual proof and inform the applicant of the
remedies open to him. Each application should be handled case by case.

TheThe public register of documents kept in each institution should contain referenceThe public register of documents kept in each institution should contain referencesThe public register of documents kept in each institution should contain references to all
documentsdocuments held, including classified information. In case of classifieddocuments held, including classified information. In case of classified dodocuments held, including classified information. In case of classified documents, the
grounds for refusal should be mentioned.

OfOfficialsOfficials dOfficials dealing with access to documents should undergo special "Transparency Training",
providingproviding for increased understanding of the new regulaproviding for increased understanding of the new regulatiproviding for increased understanding of the new regulation. The institutions must also ensure
that all officials are able to inform citizens on how and where to request access to documents.

AmongAmong the cuAmong the curAmong the current existing possibilities the most convenient way of assuring the necessary
parliamentaryparliamentary scrutiny of the CFSP clparliamentary scrutiny of the CFSP classifieparliamentary scrutiny of the CFSP classified documents excluded from public access, could
bebe through the  "ad hoc" Standing Delegation for the relationsbe through the  "ad hoc" Standing Delegation for the relations with thebe through the  "ad hoc" Standing Delegation for the relations with the NATO-Parliamentary
AAssemblAssemblyAssembly directly answerable before the Committee on Foreign Affairs, Human Rights,
Common Security and Defence Policy as well as the Plenary Sitting. 

 Nevert Neverthel Nevertheless, should a similar parliamentary framework were to be established in order to
guaranteeguarantee the parliamentary scrutiny of all classified documenguarantee the parliamentary scrutiny of all classified documents excludeguarantee the parliamentary scrutiny of all classified documents excluded from public access,
thethe best formula could be by the above mentioned Select Committee of 5the best formula could be by the above mentioned Select Committee of 5 up to 7 EPthe best formula could be by the above mentioned Select Committee of 5 up to 7 EP Members
ofof the most of the most concernof the most concerned Committees, or the leaders of the political groups. This Select
Committee would be then directly answerable to the Plenary Sitting.
</AmJust>

AMENDMENTS

The {AFET}Committee on Foreign Affairs, Human Rights, Common Security and Defence
Policy calls on the {LIBE}Committee on Citizens' Freedoms and Rights, Justice and Home
Affairs, as the committee responsible, to incorporate the following amendments in its report:

<SubAmend>
Text proposed by the Commission1 Amendments by Parliament
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<Amend>(Amendment <NumAm>1</NumAm>)
<TitreAm>Article 1</TitreAm>

General principle and beneficiaries

Any citizen of the Union, and any natural
or legal person residing or having its
registered office in a Member State, shall
have the right to the widest possible access
to the documents of the institutions within
the meaning of this Regulation, without
having to cite reasons for their interest,
subject to the exceptions laid down in
Article 4.

General principle and beneficiaries

1. Any citizen of the Union, and any
natural or legal person residing or having
its registered office in a Member State,
shall have the right to access to the
documents of the institutions within the
meaning of this Regulation, without having
to cite reasons for their interest, subject to
the exceptions laid down in Article 4.
2. The institutions shall under the same
conditions grant access to documents to
any natural or legal person not residing
or not having its registered office in a
Member State.
3. This Regulation is without prejudice to
the rights of judicial authorities,
investigative bodies and Parliaments.

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe words "widest possible" access to documents shoThe words "widest possible" access to documents should beThe words "widest possible" access to documents should be deleted to make sure
thatthat there is a presumtion for publicthat there is a presumtion for publicity. The lithat there is a presumtion for publicity. The limitation of the rights conferred by the
RegulationRegulation toRegulation to naRegulation to natural and legal persons residing or registered in the Union restates the
problematicproblematic formulation problematic formulation in Articlproblematic formulation in Article 255 which appears to exclude the rest of the world from
thethe  � beneficiaries �   �  a limitation which seems neither justified nor practical in a globalizing
worlworldworld world (paragraph 2). The proposed new paragraph 3 aims at clarifying that the present
RegulationRegulation deals with public access to documents and, thus, is ofRegulation deals with public access to documents and, thus, is of nRegulation deals with public access to documents and, thus, is of no direct impact on the
rightsrights of judicial authorities, borights of judicial authorities, bodirights of judicial authorities, bodies like the European Ombudsman, OLAF, or (the European
and national) Parliaments in exercising their respective statutory tasks.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>2</NumAm>)
<TitreAm>Article 2</TitreAm>

Scope

1. This Regulation shall apply to all
documents held by the institutions, that is
to say, documents drawn up by them or
received from third parties and in their possession.
Access to documents from third parties

Scope

1. This Regulation shall apply to all
documents held by the institutions,
whether drawn up by them or received
from third parties.
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shall be limited to those sent to the
institution after the date on which this
Regulation becomes applicable.

2. This Regulation shall not apply to
documents already published or accessible
to the public by other means.
It shall not apply where specific rules on
access to documets exist.

2.This Regulation shall not apply to
documents falling under the specific rules
listed in Annex 12

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe right of access to documents should be applicable also for documents from
thirdthird parties under the existing system. Athird parties under the existing system. Any exemptthird parties under the existing system. Any exemption from this rule should be dealt with
underunder Aunder Articlunder Article 4. The excemtion regarding documents already published or accessible to the
pupublicpublic by othepublic by other means is could in the reality lead to that a document is not available at all
(the(the edition might be sold (the edition might be sold out) an(the edition might be sold out) and should therefore be deleted. The reference to specific rules
isis too vaguis too vague and it is therefore impossible to foreseen the concequences  of the wordis too vague and it is therefore impossible to foreseen the concequences  of the wordingis too vague and it is therefore impossible to foreseen the concequences  of the wording.
ExistingExisting specific rules should be examined and where justified included in anExisting specific rules should be examined and where justified included in an annex tExisting specific rules should be examined and where justified included in an annex to the
regulation.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>3</NumAm>)
<TitreAm>Article 2 par. 3 (new)</TitreAm>

 Scope

3. This regulation does not preclude the
right of Member States, to grant access, in
accordance with their national legislation,
access to documents held, drawn up or
received by them.

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe Regulation should be without prejudicet to higher standardsThe Regulation should be without prejudicet to higher standards of aThe Regulation should be without prejudicet to higher standards of access under
nationalnational legnational legislation. national legislation. Thus, the scope of national legislation granting access to documents
should not be limited by the Regulation.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>4</NumAm>)
<TitreAm>Article 3</TitreAm>

Definitions
For the purposes of this Regulation:
(a)  "document" shall mean any content
whatever its medium (written on paper or
stored in electronic form or as a sound,

Definitions
For the purposes of this Regulation:
(a)   "document" shall mean any content
held, drawn up or received by the
institution whatever its medium (written



<PathFdR>PA\418953EN.doc</PathFdR> 11/20 PE <NoPE>294.779</NoPE>

EN

visual or audiovisual recording); only
administrative documents shall be
covered, namely documents concerning a
matter relating to the policies, activities
and decisions falling within the
institution's sphere of responsibility,
excluding texts for internal use such as
discussion documents, opinions of
departments, and excluding informal
messages;

(b) "institutions" shall mean the European
Parliament, the Council and the
Commission;

(c) "European Parliament" shall mean
Parliament bodies (and in particular the
Bureau and the Conference of
Presidents), Parliamentary Committees,
the political groups and departments;

(d) "Council" shall mean the various
configurations and bodies of the Council
(and in particular the Permanent
Representatives Committee and the
working parties), the departments and the
committees set up by the Treaty or by the
legislator to assist the Council;

(e) "Commission" shall mean the
Members of the Commission as a body,
the individual Members and their private
offices, the Directorates-General and
departments, the representations and
delegations, committees set up by the
Commission and committees set up to help
it exercise its executive powers;

(f) "third party" shall mean any natural
or legal person, or any entity outside the
institution, including the Member States,
other Community and non-Community
institutions and bodies and non-member
countries.

A list of the committees referred to in
points (d) and (e) of the first paragraph

on paper or stored in electronic form or as
a sound, visual or audiovisual recording);
"document" shall not mean informal
information which serves the provision of
advice or the free exchange of ideas
within the institution. However, this
regulation shall apply to a "document" as
soon as the institution has taken a formal
decision, filed or sent a document to other
institutions or third parties.

(b) "institutions" shall mean the European
Parliament, the Council and the
Commission as well as subsidiary bodies
and independent regulatory agencies as
listed in Annex II3

(c) Delete

(d) Delete

(e) Delete

(f) Delete

Delete
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shall be drawn up as part of the rules
giving effect to this Regulation, as
provided for in Article 10.

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe basicThe basic The basic principle of excluding working document from the scope of application
isis is ais acceptable but the wording of the Commission text regarding internal working documents
isis far too vague, It excludesis far too vague, It excludes even documentis far too vague, It excludes even documents which are sent from one institution to other
institutionsinstitutions or Member States and that is not acceptable. Any possible exemptiinstitutions or Member States and that is not acceptable. Any possible exemption institutions or Member States and that is not acceptable. Any possible exemption between
institutionsinstitutions  should be dealt with under Article 4. The rinstitutions  should be dealt with under Article 4. The reference to sinstitutions  should be dealt with under Article 4. The reference to subsidiary bodies and
independentindependent regulatory agencies in the definition ofindependent regulatory agencies in the definition of institutioindependent regulatory agencies in the definition of institutions is made in order to point out
thatthat all entities whicthat all entities which exercise functhat all entities which exercise functions of the institutions are covered and the best way is to
expressly list them in an annex.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>5</NumAm>)
<TitreAm>Article 4</TitreAm>

Exceptions
The institutions may refuse access to
documents where disclosure could
significantly undermine the protection of:
(a) the public interest and in particular:
_ public security,
_ defence and international relations,
_ relations between and/or with the
Member States or Community or non-
Community institutions,
_ financial or economic interests,
_ monetary stability,
_ the stability of the Community's legal order,
_ court proceedings,
_ inspections, investigations and audits,
_ infringement proceedings, including the
preparatory stages thereof,
_ the effective functioning of the
institutions;
(b) privacy and the individual, and in particular:
_ personnel files,
_ information, opinions and assessments
given in confidence with a view to
recruitments or appointments,
_ an individual's personal details or
documents containing information such
as medical secrets which, if disclosed,
might constitute an infringement of
privacy or facilitate such an infringement;
(c) commercial and industrial secrecy or

Exceptions
Public access to documents may be
limited on the following grounds:

(a) access may be denied on grounds of
public interest where disclosure could
significantly undermine 
- public security,
- monetary stability,
-    defence and military matters
- vital interest relating to the EU's       
international relations.

(b) access shall be denied where
disclosure would be contrary to the
protection, under law, of the right to
privacy of an individual;
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the economic interests of a specific
natural or legal person and in particular:
_ business and commercial secrets,
_ intellectual and industrial property,
_ industrial, financial, banking and
commercial information, including
information relating to business relations
or contracts,
_ information on costs and tenders in
connection with award procedures;
(d) confidentiality as requested by the third
party having supplied the document or the
information, or as required by the
legislation of the Member State.

(c) access may also be denied on grounds
of commercial secrecy where this
outweighs the public and private interest
in disclosure;

(d) confidentiality as requested by a
Member State in accordance with
declaration 35 on Article 255.1 of the
Treaty establishing the European
Community;

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe list of exceptions proposed by the CommThe list of exceptions proposed by the Commission wouThe list of exceptions proposed by the Commission would provide a justification
forfor the efor the exclusion for the exclusion of practically any document and the propsal does not distinguish between
ddifferendifferentdifferent kinds of presumtions for confidentiality. The application of an exception should be
based on a comparing of the interests involved and not just a blanco exception. 

TheThe exception concerning third party documents would undermine the whole ideaThe exception concerning third party documents would undermine the whole idea aboThe exception concerning third party documents would undermine the whole idea about
publicpublic access to documents and should therefore be deleted. This does not mepublic access to documents and should therefore be deleted. This does not mean that tpublic access to documents and should therefore be deleted. This does not mean that there
are no legitimated rights of protection but they have to be covered by the other excemptions.

NoNo CFSP/ESDP documents should automatically be excluded from public access. Only those
containingcontaining information that could risk lives, milcontaining information that could risk lives, military opercontaining information that could risk lives, military operations or sensitive information with
thirdthird countries, internatthird countries, internatiothird countries, international organisations or negociations, can be fully or partly, excluded
from public access, after a case by case examination.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>6</NumAm>)
<TitreAm>Article 5</TitreAm>

Processing of initial applications
1. All applications for access to a document
shall be made in writing in a sufficiently
precise manner to enable the institution to
identify the document. The institution
concerned may ask the applicant for
further details regarding the application.
In the event of repetitive applications
and/or applications relating to very large
documents, the institution concerned shall

Processing of initial applications
1. All applications for access to a
document shall be made in writing in one
of the languages referred to in Article 314
of the EC-treaty and a sufficiently precise
manner to enable the institution to identify
the document.  "in writing" also
comprises the processing of an
application by electronic means such as
fax or e-mail.
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confer with the applicant informally, with
a view to finding a fair solution.
2. Within one month of registration of the
application, the institution shall inform the
applicant, in a written and reasoned reply,
of the outcome of the application.
3. Where the institution gives a negative
reply to the applicant, it shall inform him
that, within one month of receiving the
reply, he is entitled to make a confirmatory
application asking the institution to
reconsider its position, failing which he
shall be deemed to have withdrawn the
original application.
4. In exceptional cases, the one-month
time-limit provided for in paragraph 2 may
be extended by one month, provided that
the applicant is notified in advance and that
detailed reasons are given.
Failure to reply within the prescribed
time-limit shall be treated as a negative
response.

2. Within two weeks of registration of the
application, the institution shall inform the
applicant, in a written and reasoned reply,
of the outcome of the application.
3. Where the institution gives a negative
reply to the applicant, it shall give reasons
and inform him that he is entitled to make
a confirmatory application asking the
institution to reconsider its position.

4. In exceptional cases, the two-week time-
limit provided for in paragraph 2 may be
extended by two weeks, provided that the
applicant is notified in advance and that
detailed reasons are given.

5. The staff of the institutions shall as far
as possible help and inform the citizens
how and where applications for access to
documents can be made.

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe reference to Community languages (appliThe reference to Community languages (applicatThe reference to Community languages (application and reply) seems appropriate
asas it refleas it reflecas it reflects the established Community practice. The insertion of the possibility to make an
application by electronic means seems appropriate.

TheThe term  � repetitiThe term  � repetitive applThe term  � repetitive applications �  is deleted since it is open to various interpretations and
maymay be used against justified information needs of an active citizen. The one-may be used against justified information needs of an active citizen. The one-mmay be used against justified information needs of an active citizen. The one-month time-
limitslimits for reply limits for reply by thlimits for reply by the institutions cannot be considered appropriate for a modern and
efficientefficient administration. The introduction of coherent internal procedures and, in particular,
ofof a comprehensive register of documents by each institution, would sigof a comprehensive register of documents by each institution, would significaof a comprehensive register of documents by each institution, would significantly reduce the
timetime needed for processing requests. The provision concerning time needed for processing requests. The provision concerning the legal eftime needed for processing requests. The provision concerning the legal effect of a lack of
replyreply on behalf of the institutions should be deleted, as it it should not be foreseen in a
regulationregulation as an regulation as an alternative reaction of an application.. The  power to presume that an
applicationapplication is withdrawn if the applicaapplication is withdrawn if the applicant does not reapplication is withdrawn if the applicant does not react within a set time on a negative reply
to a request should be abolished as contrary to the objective of the regulation.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>7</NumAm>)
<TitreAm>Article 6</TitreAm>
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Processing of confirmatory applications;
remedies
1. Where the applicant submits a
confirmatory application, the institution
shall reply to him in writing within one
month of registration of the application. If
the institution decides to maintain its
refusal to grant access to the document
requested, it shall state the grounds for its
refusal and inform the applicant of the
remedies open to him, namely court
proceedings and a complaint to the
Ombudsman, under the conditions laid
down in Articles 230 and 195 of the EC
Treaty, respectively.
2. In exceptional cases, the time-limit
provided for in paragraph 1 may be
extended by one month, provided that the
applicant is notified in advance and that
detailed reasons are given.
Failure to reply within the prescribed
time-limit shall be treated as a positive
decision.

Processing of confirmatory applications;
remedies
1. Where the applicant submits a
confirmatory application, the institution
shall reply to him in writing within two
weeks of registration of the application. If
the institution decides to maintain its
refusal to grant access to the document
requested, it shall state the grounds for its
refusal and inform the applicant of the
remedies open to him, namely court
proceedings and a complaint to the
Ombudsman, under the conditions laid
down in Articles 230 and 195 of the EC
Treaty, respectively.
2. In exceptional cases, the time-limit
provided for in paragraph 1 may be
extended by two weeks, provided that the
applicant is notified in advance and that
detailed reasons are given.

<TitreJust>Justification:</TitreJust>

<AmJust>SSeeSee the justification for the previous amendmendment. A failure to reply shouSee the justification for the previous amendmendment. A failure to reply shoulSee the justification for the previous amendmendment. A failure to reply should
nevernever be treated as a positive decision since that could hanever be treated as a positive decision since that could harm the internever be treated as a positive decision since that could harm the interests that are protected
according to Article 4 of this Regulation.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>8</NumAm>)
<TitreAm>Article 7</TitreAm>

Exercise of the right to access
1. The applicant shall have access to
documents either by consulting them on
the spot or by receiving a copy.
The costs of his doing so may be charged
to the applicant.

2. Documents shall be supplied in an
existing language version, regard being had
to the preference expressed by the
applicant.
An edited version of the requested

Exercise of the right to access
1. The applicant shall have access to

documents either by choosing to
consult them on the spot or by
receiving a copy.

The costs which may be charged to the
applicant should be based on the actual
cost of making a copy and free of charge
when the applicant is consulting
documents on the spot
2. Documents shall be supplied in the
form requested by the applicant if they are
available in that form, e.g. electronically
or in an alternative format, (such as
Braille, large print or tape). 
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document shall be provided if part of the
document is covered by any of the
exceptions provided for in Article 4.

An edited version of the requested
document shall be provided if part of the
document is covered by any of the
exceptions provided for in Article 4.
3. Parliamentary scrutiny of all
documents excluded from public access
should be assured by regularly informing
a Select Committee of 5 up to 7 EP
Members of the most concerned
Committees, or the leaders of the political
groups. This Select Committee would be
then directly answerable to the Plenary
Sitting.

<TitreJust>Justification:</TitreJust>

<Am<AmJust>TheThe The first two amendments  aim at ensuring that the applicant may choose in which
wayway he would like to have the information and that the costs forway he would like to have the information and that the costs for copway he would like to have the information and that the costs for copies are not used to
discouragediscourage or unduly burden applicants and to make sure that applicants who adiscourage or unduly burden applicants and to make sure that applicants who are consultdiscourage or unduly burden applicants and to make sure that applicants who are consulting
documentsdocuments on the spot can do so free of charge.  The third amendment suggests that
documentsdocuments shall be made available in formats accessibledocuments shall be made available in formats accessible to all cdocuments shall be made available in formats accessible to all citizens, including blind and
visually handicapped.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>9</NumAm>)
<TitreAm>Article 8</TitreAm>

Reproduction for commercial purposes or
other forms of economic exploitation
An applicant who has obtained a
document may not reproduce it for
commercial purposes or exploit it for any
other economic purposes without the prior
authorisation of the right-holder.

Reproduction for commercial gain
This regulation does not interfere with
existing rights with regard to documents 
or information contained in documents
which the institutions have received by
third parties by virtue of intellectual or
industrial property legislation.

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe Commission �s proposal is far too vague and could, as itThe Commission �s proposal is far too vague and could, as it stands, be The Commission �s proposal is far too vague and could, as it stands, be used even
againstagainst  noagainst  normal against  normal journalistic use of a document for the purpose of informing the
public.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>10</NumAm>)
<TitreAm>Article 9</TitreAm>

Information and registers
Each institution shall take the requisite
measures to inform the public of the rights

Information and registers
1. Each institution shall keep a register of
all documents drawn up, received and
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they enjoy as a result of this Regulation.
Furthermore, to make it easier for citizens
to exercise their rights arising from this
Regulation, each institution shall provide
access to a register of documents.

sent by the institution. The register shall
be easily accessible to all citizens and
specify any classification of
confidentiality of each document. 
2. Each institution shall take the requisite
measures to inform the public of the rights
they enjoy as a result of this Regulation.
The availability of alternative formats of
documents shall be mentioned (such as
Braille, large print or tape).

<TitreJust>Justification:</TitreJust>

<AmJust>TheThe proposal that all institutions should have a register of The proposal that all institutions should have a register of docThe proposal that all institutions should have a register of documents is welcome,
whereaswhereas the present formulation is far frowhereas the present formulation is far from adequatewhereas the present formulation is far from adequate. The keeping of a register of all
documentsdocuments is not only a prdocuments is not only a precondocuments is not only a precondition for accountable administration, it is also indispensable
forfor a functioning regime for public access to dofor a functioning regime for public access to docufor a functioning regime for public access to documents. Making the register easily available
toto the public, e.g. through posting ito the public, e.g. through posting it on theto the public, e.g. through posting it on the internet, ensures that interested parties can be
awareaware of and identify existing docaware of and identify existing documeaware of and identify existing documents. A comprehensive register is also essential for the
institutiinstitutionsinstitutions ininstitutions in facilitating the processing of requests. All documents should be classified when
enteredentered into the register. The public must, obviouslentered into the register. The public must, obviously, haventered into the register. The public must, obviously, have the right to request for any
document, regardless of classification.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>11</NumAm>)
<TitreAm>Recital 0 (new)</TitreAm>

Trust and confidence in the European
Union and its institutions can only be
ensured if an open and democratic
political debate and decision-making
process takes place at all levels.

<TitreJust>Justification:</TitreJust>

<AmJust>AA truly democraticA truly democratic debate cA truly democratic debate cannot develop in the European Union  without open
institutions.institutions. To ensure such a debate iinstitutions. To ensure such a debate is neinstitutions. To ensure such a debate is nevertheless important in order to gain trust and
confidence, especially among young people, who are the future of Europe.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>12</NumAm>)
<TitreAm>Recital 2 a (new)</TitreAm>

 Openness and transparency are also the
best means to overcome any problems that
may be caused by cultural and linguistic
differences among the Member States
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<TitreJust>Justification:</TitreJust>

<AmJust>CulturalCultural andCultural and lingusCultural and lingustic differences between Member States have to be recognised.
Transparency can help to avoid problems arising from these differences.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>13</NumAm>)
<TitreAm>Recital 3 a (new)</TitreAm>

 The rules on public access to documents
should be drafted as clearly as possible.
They should outline the limits of access as
well as the procedure for complaints.

<TitreJust>Justification:</TitreJust>

<AmJust>TheseThese rules aThese rules arThese rules are directed at a broad public that might be interested in requesting
accessaccess to documents. It is therefore particularly important that it is clear and eaccess to documents. It is therefore particularly important that it is clear and easy taccess to documents. It is therefore particularly important that it is clear and easy to
understandunderstand for all possible users which rights they have understand for all possible users which rights they have anunderstand for all possible users which rights they have and how they could possibly enforce
those rights.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>14</NumAm>)
<TitreAm>Recital 6 a (new)</TitreAm>

 Whereas the principles laid down in this
Regulation should also apply to the rules
on public access to documents adopted by
other Community institutions and bodies
as a matter of good administration.

<TitreJust>Justification:</TitreJust>

<AmJust>SinceSince the Regulation is based on Article 255 of the Treaty the regulaSince the Regulation is based on Article 255 of the Treaty the regulation doSince the Regulation is based on Article 255 of the Treaty the regulation does not
applyapply to other institutionsapply to other institutions such as theapply to other institutions such as the ECB and the EIB established by the Treaty. However it
isis important is important to reis important to remember that the Court of Justice has stated "that as long as the Community
institutionsinstitutions has not adopted general rules on the right of public accesinstitutions has not adopted general rules on the right of public access to documentinstitutions has not adopted general rules on the right of public access to documents held by
thethe Community institutions, the institutions must take measures as to the processing of such
requestsrequests by virtureof requests by virtureof their requests by virtureof their power of internal organisations, which authorizes them to take
appropriateappropriate measures in order to ensure their internal operatiappropriate measures in order to ensure their internal operation appropriate measures in order to ensure their internal operation in conformity with the
interests of good administration".</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>15</NumAm>)
<TitreAm>Recital 10</TitreAm>
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In order to ensure that the right of access is
fully observed, the present two-stage of
administrative procedure, with the
possibility of court proceedings or
complaints to the Ombudsman, should be
maintained, whilst the principle should be
introduced whereby at the confirmatory
stage no response is treated as a positive
response.

In order to ensure that the right of access is
fully observed, the present two-stage of
administrative procedure, with the
possibility of court proceedings or
complaints to the Ombudsman, should be
maintained, delete the rest

<TitreJust>Justification:</TitreJust>

<AmJust>AA failure to reply should never be tA failure to reply should never be treateA failure to reply should never be treated as a positive decision since that could
harm the interests that are protected according Article 4 of this Regulation.</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>16</NumAm>)
<TitreAm>Recital 11 a (new)</TitreAm>

 Each institution should encourage and
educate the staff concerned to help and
assist the citizens when they try to
exercise their rights araising from this
Regulation.

<TitreJust>Justification:</TitreJust>

<AmJust>TheseThese rules are directed at a broaThese rules are directed at a broadThese rules are directed at a broad public that might be interested in requesting
accessaccess to documents. It is therefore particularly important that theaccess to documents. It is therefore particularly important that the staffaccess to documents. It is therefore particularly important that the staff working at the
institutions can help the citizens getting access to the documents</AmJust>

</Amend><LANG:EN><Amend>(Amendment <NumAm>17</NumAm>)
<TitreAm>Recital 12</TitreAm>

Even though it is neither the object nor the
effect of this Regulation to amend existing
national legislation on access to
documents, it is nevertheless clear that, by
virtue of the principle of loyalty which
governs relations between Community
institutions and the Member States,
Member States should take care not to
hamper the proper application of this
Regulation.

Whereas it is neither the object nor the
effect of this Regulation to amend existing
national legislation on access to
documents.
(Delete the rest)

<TitreJust>Justification:</TitreJust>
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<AmJu<AmJust>ThisThis amendment corresponds to Amendment 3 to Article 2This amendment corresponds to Amendment 3 to Article 2 par. This amendment corresponds to Amendment 3 to Article 2 par. 3
(new).</AmJust></Amend>


