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<PgPartieA><SubPage>SHORT JUSTIFICATION

<AmJust>The subject of this opinion is a Commission proposal for a regulation
 based on Article 255 of the EC Treaty. The article in question, which was introduced by the Amsterdam Treaty, guarantees citizens of the Union the right of access to European Parliament, Council and Commission documents. It requires the institutions, using the codecision procedure, to lay down general principles and limits on grounds of public or private interest governing this right of access.

Your draftsman wishes to emphasise in this connection that the principle of openness expressly enshrined in this way in Article 255 as well as in other provisions of the Treaties is the essential precondition for democratic control and participation of citizens in the decision‑making process. It enables the administration to enjoy greater legitimacy and to be more effective and closer to the citizen, and plays a vital part in protecting against the arbitrary use of and the abuse of power.

Your draftsman clearly recognises that it is necessary for certain documents to remain confidential and that access by the public to such documents may consequently not be permitted. However, there are already rules governing this in the relevant Community legislation. 

It therefore seems inappropriate, in addition to the existing provisions, to lay down a whole list of general exceptions, which, moreover, under the Commission proposal, would allow a great deal of room for discretion. This would inevitably lead to uncertainty and disputes.

Providing citizens with effective assistance in exercising their rights
For the rest, the amendments proposed by your draftsman are intended to make it easier for citizens of the Union to exercise their rights in practice. The fact is that the majority of those concerned find obtaining access to EU institutions and documents a relatively difficult process. 

Particular efforts consequently need to be made to remove both supposed and actual obstacles. It is therefore proposed that each institution should establish a contact point, giving the names of persons to contact who can advise citizens and provide explanatory help.

It is also important to provide expressly that applications for documents may be made in any of the 11 official languages and that the institutions' replies must be given in the language chosen by the applicant.

</AmJust>
AMENDMENTS

The {CONT}Committee on Budgetary Control calls on the {LIBE}Committee on Citizens' Freedoms and Rights, Justice and Home Affairs, as the committee responsible, to incorporate the following amendments in its report:

<SubAmend>

Text proposed by the Commission


Amendments by Parliament

<Amend>(Amendment <NumAm>1</NumAm>)

<TitreAm>Recital 2</TitreAm>
(2) Openness enables citizens to participate more closely in the decision‑making process and guarantees that the administration enjoys greater legitimacy and is more effective and more accountable vis-à-vis the citizen in a democratic system.
(2) Openness is the essential precondition for democratic control and participation of citizens in the decision‑making process. It enables the administration to enjoy greater legitimacy and to be more effective and closer to the citizen, and plays a vital part in protecting against the arbitrary use of and the abuse of power and against corruption and fraud.

<TitreJust>Justification:</TitreJust>
<AmJust>The fundamental importance of openness for democracy needs to be emphasised more clearly.</AmJust>
</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment 2<NumAm></NumAm>) 

Recital 9

(9) The public interest and certain individual interests should be protected by way of a system of exceptions.
(9) In principle, all the documents of the institutions should be made public. However, the public interest and certain private interests must be protected.

Examples of these interests should be given in each case so that the system may be as transparent as possible.
Access to documents may be restricted or refused where the protection of confidentiality is laid down in provisions of the Treaties.

The institutions should also be entitled to protect their internal documents which express individual opinions or reflect free and frank discussions and provision of advice as part of internal consultations and deliberations.
Informal documents which express individual opinions or reflect free and frank discussions may be excluded from the scope of  the Regulation. However, internal documents relating to consultations and deliberations fall within the scope of the Directive and may be disclosed.


</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>3</NumAm>)   

Recital 11

(11) Each institution should take the measures necessary to inform the public about the new provisions in force; furthermore, to make it easier for citizens to exercise their rights arising from this Regulation, each institution should provide access to a register of documents.  
(11) Each institution shall be responsible for taking measures to inform the public about the new provisions in force. Furthermore, to make it easier for citizens to exercise their rights arising from this Regulation, each institution should establish a register of documents and establish a contact point.    

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>The institutions should not only provide a register but should also provide explanatory help and contact points to advise citizens.</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment 4<NumAm></NumAm>) 

Recital 12

(12) Even though it is neither the object nor the effect of this Regulation to amend existing national legislation on access to documents, it is nevertheless clear that, by virtue of the principle of loyalty which governs relations between the Community institutions and the Member States, Member States should take care not to hamper the proper application of this Regulation.
(12) It is neither the object nor the effect of this regulation to amend existing national legislation on access to documents; it is clear that, by virtue of the principle of loyalty towards the citizens of Europe, this regulation cannot be used to limit the rights of access to information in Member States where national legislation would have permitted such access.

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>Some Member States' control mechanisms are based on the principle of transparency; if this regulation reduced the possibilities of public control this might have a negative impact on democratic accountability as well as the fight against fraud. 85% of the budget is still managed by the Member States and it is important that the control of this expenditure is not reduced. This amendment would not mean that all documents sent to these Member States would be public, since even the most transparent rules existing today allow for confidentiality when needed.</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>5</NumAm>) 

Recital 13

(13) In accordance with Article 255(3) of the EC Treaty, each institution lays down specific provisions regarding access to its documents in its rules of procedure. Failing such provisions, this Regulation cannot be applicable. This Regulation and the provisions giving effect to it will replace Council Decision 93/731/EC of 20 December 1993 on public access to Council documents [8], Commission Decision 94/90/ECSC, EC, Euratom of 8 February 1994 on public access to Commission documents [9] and European Parliament Decision 97/632/EC, ECSC, Euratom of 10 July 1997 on public access to European Parliament documents.
(13) whereas, in accordance with Article 255(3) of the EC Treaty, each institution lays down specific provisions regarding access to its documents in its rules of procedure. This Regulation and the provisions giving effect to it will replace Council Decision 93/731/EC of 20 December 1993 on public access to Council documents [8], Commission Decision 94/90/ECSC, EC, Euratom of 8 February 1994 on public access to Commission documents [9] and European Parliament Decision 97/632/EC, ECSC, Euratom of 10 July 1997 on public access to European Parliament documents.

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>The reference in recital 13 to the non-applicability of the Regulation in the absence of implementation provisions does not correctly reflect the legal nature and status of a Regulation under European law.

</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment 6<NumAm></NumAm>) 

Article 1

General principle and beneficiaries

Any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, shall have the right to the widest possible access to the documents of the institutions within the meaning of this Regulation, without having to cite reasons for their interest, subject to the exceptions laid down in Article 4.
General principles and beneficiaries

1.  Any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, shall have the right of access to the documents of the institutions within the meaning of this Regulation, without having to cite reasons for their interest.



The institutions may under the same conditions grant access to documents to any natural or legal person not residing or not having its registered office in a Member State.


2.  Access may be denied where disclosure would be contrary to the confidentiality laid down in the Treaties .


Access may be denied where disclosure would be contrary to: 


(a)  the protection of an individual’s right to privacy;


(b)  the public interest whenever disclosure would significantly undermine  


- public security,


- monetary stability,


- legal proceedings,


presupposing that the interest in disclosure is not greater than that in confidentiality;


(c) commercial secrecy where this outweighs the public and private interest in disclosure. 


3.  Access may be denied in the case of documents which have been forwarded to the Institutions on condition that their confidentiality is protected and without there being a legal requirement for the documents to be forwarded. This exception shall not, however, apply if the documents have been forwarded with the intention of influencing the legislative process.


4.  These provisions shall not obstruct national rules providing easier access.

</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>7</NumAm>) 

Article 2

Scope
Scope of application

1. This Regulation shall apply to all documents held by the institutions, that is to say, documents drawn up by them or received from third parties and in their possession.
Access to documents from third parties shall be limited to those sent to the institution after the date on which this Regulation becomes applicable.
1.   This Regulation shall apply to all documents held by the institutions, whether drawn up by them or received from third parties.

2. This Regulation shall not apply to documents already published or accessible to the public by other means.

It shall not apply where specific rules on access to documents exist.
2. This Regulation shall not apply where specific rules on access to documents provide for wider access to information.




3.       The Regulation is without prejudice to higher standards of access under national legislation.

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>The main aim of this amendment is to ensure that the Regulation corresponds to the fundamental objectives of the Treaties as defined, in particular, in Article 1 (2), TEU, according to which decisions in the Union shall be taken 'as openly as possible'. This objective would not be achieved if the rights conferred by the Regulation could be limited by unspecified rules outside the Regulation. If the Regulation itself limited the rights enjoyed by citizens in virtue of domestic legislation it would contradict Article 2, indent 3, TEU, according to which the objective of  Union citizenship is 'to strengthen the protection of the rights and interests of the citizens of its Member States'.

</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>8</NumAm>) 

Article 3

Definitions
Definitions

For the purposes of this Regulation:
For the purposes of this Regulation:

(a) "document" shall mean any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audiovisual recording); only administrative documents shall be covered, namely documents concerning a matter relating to the policies, activities and decisions falling within the institution's sphere of responsibility, excluding texts for internal use such as discussion documents, opinions of departments, and excluding informal messages;
(a) 'document' shall mean any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audiovisual recording);

(b) "institutions" shall mean the European Parliament, the Council and the Commission;
(b) 'documents held by the institutions' 

shall comprise the documents produced or considered by the European Parliament, the Council and the Commission or by the subsidiary organs of the said institutions if the bodies in question were set up by those institutions or if the said institutions participate in their functioning.

(c) "European Parliament" shall mean Parliament bodies (and in particular the Bureau and the Conference of Presidents), Parliamentary Committees, the political groups and departments; 
(c) Delete

(d) "Council" shall mean the various configurations and bodies of the Council (and in particular the Permanent Representatives Committee and the working parties), the departments and the committees set up by the Treaty or by the legislator to assist the Council;
(d) Delete

(e) "Commission" shall mean the Members of the Commission as a body, the individual Members and their private offices, the Directorates-General and departments, the representations and delegations, committees set up by the Commission and committees set up to help it exercise its executive powers;
(e) Delete

(f) "third party" shall mean any natural or legal person, or any entity outside the institution, including the Member States, other Community and non-Community institutions and bodies and non-member countries.
(f) Delete

A list of the committees referred to in points (d) and (e) of the first paragraph shall be drawn up as part of the rules giving effect to this Regulation, as provided for in Article 10.
A list of committees set up by the Treaty or by the legislator to assist the Council or by the Commission to help it exercise its executive powers shall be drawn up as part of the rules giving effect to this Regulation, as provided for in Article 10.

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>The casuistic definitions proposed by the Commission are not helpful in clarifying the concepts used . The definition proposed for a 'document' would, in fact, leave an unpredictable margin of discretion to the institutions, to the detriment of legal certainty and the objective of the Regulation, in as far as this is to confer rights. The definitions of the institutions are not only superfluous, but also inappropriate – and partly misguided, e.g., in respect to the political groups of the Parliament.

<AmJust></AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>9</NumAm>) 

Article 5

Processing of initial applications
Processing of initial applications

1. All applications for access to a document shall be made in writing in a sufficiently precise manner to enable the institution to identify the document. The institution concerned may ask the applicant for further details regarding the application.

In the event of repetitive applications and/or applications relating to very large documents, the institution concerned shall confer with the applicant informally, with a view to finding a fair solution.
1.  All applications for access to a document shall be made in writing in one of the official languages of the Community in a sufficiently precise manner to enable the institution to identify the document. The institution concerned may ask the applicant for further details regarding the application.

2.   Within a month of registration of the application, the institution shall inform the applicant, in a written and reasoned reply, of the outcome of the application.
2. Within one month of registration of the application, the institution shall inform the applicant, in a written and reasoned reply, of the outcome of the application. The reply shall be given in the language in which the application was made. 

3.  Where the institution gives a negative reply to the applicant, it shall inform him that, within one month of receiving the reply, he is entitled to make a confirmatory application asking the institution to reconsider its position, failing which he shall be deemed to have withdrawn the original application.
3.     Where the institution gives a negative reply to the applicant, in relation to all or part of the document, the institution shall state the reasons for its refusal based on the exceptions defined in this Regulation, the period of time or the procedural steps during which the documents will remain non-public, and, where relevant, the source from which the applicant may obtain the document.
3a.   If the document becomes public within six months of receipt of the application, the institution must send the document to the applicant within one month of the date on which the document is declassified.
3b.    Where the institution gives a negative reply because part of the document is covered by any of the exceptions provided for in this Regulation, an edited version of the document shall be provided.

3c. The institution shall also inform the applicant that, within one month of receiving the reply, he is entitled to make a confirmatory application asking the institution to reconsider its position.

4.    In exceptional cases, the one-month time-limit provided for in paragraph 2 may be extended by one month, provided that the applicant is notified in advance and that detailed reasons are given.

Failure to reply within the prescribed time-limit shall be treated as a negative response.
4.   In exceptional cases, the one-month time-limit provided for in paragraph 2 may be extended by one month, provided that the applicant is notified in advance and that detailed reasons are given.



<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>Citizens must receive the documents at the earliest stage possible. If a system of classification of non-public documents is established, then, in the case of a negative response, the first response should state the reasons for refusal, the period of time for which the classification as non-public is valid and where the document has been published or is available from another body, the source from whom the applicant may be able to obtain the document. 

Where part of the document is covered by an exception, then access must be granted to the remainder of the document. The institution should also inform the applicant of his right to make a confirmatory application. However, failure to do so should not be deemed to be a withdrawal. Where the document is not currently public but where it will become public after a short period of time, the institution should be required to send the document once it becomes public.

</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>10</NumAm>) 

Article 6

Processing of confirmatory applications; remedies
Processing of confirmatory applications; remedies

1. Where the applicant submits a confirmatory application, the institution shall reply to him in writing within one month of registration of the application. If the institution decides to maintain its refusal to grant access to the document requested, it shall state the grounds for its refusal and inform the applicant of the remedies open to him, namely court proceedings and a complaint to the Ombudsman, under the conditions laid down in Articles 230 and 195 of the EC Treaty, respectively.
1. Where the applicant submits a confirmatory application, the institution shall reply to him in writing within two weeks of registration of the application. If the institution decides to maintain its refusal to grant access to the document requested, it shall state the grounds for its refusal and inform the applicant of the remedies open to him, namely court proceedings and a complaint to the Ombudsman, under the conditions laid down in Articles 230 and 195 of the EC Treaty, respectively.

2. In exceptional cases, the time-limit provided for in paragraph 1 may be extended by one month, provided that the applicant is notified in advance and that detailed reasons are given.
Failure to reply within the prescribed time-limit shall be treated as a positive decision.
2. In exceptional cases, the time-limit provided for in paragraph 1 may be extended by two weeks, provided that the applicant is notified in advance and that detailed reasons are given.

<Original>Or. EN</Original>
<TitreJust>Justification:

The one-month time-limits for reply by the institutions cannot be considered appropriate for a modern and efficient administration. The provision concerning the legal effect of a lack of reply on behalf of the institutions should be deleted, as failing to reply must be considered inadequate administration and, therefore, should not be foreseen in a regulation as an alternative reaction available to the institutions . 

</TitreJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>11</NumAm>) 

Article 6a (new)


Time limits


All documents not linked to exceptions mentioned in Article 4 b) shall be made public after 15 years unless vital public interest is justifying a prolongation. With the exception of personal medical files, no document may be kept confidential for more than 50 years.

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>For the purpose of research it is logical to put time limits on decisions to refuse access. Knowing that documents one day will become public will also have a pre-emptive controlling effect.

</AmJust>
</Amend></LANG:EN><LANG:EN><Amend>(Amendment <NumAm>12</NumAm>) 

Article 7

Exercise of the right to access
Exercise of the right to access

1. The applicant shall have access to documents either by consulting them on the spot or by receiving a copy.
The costs of his doing so may be charged to the applicant.
1. The applicant shall have access to documents either by consulting them on the spot or by receiving a copy.
The costs of his doing so  may be charged to the applicant .

2. Documents shall be supplied in an existing language version, regard being had to the preference expressed by the applicant.
2. Documents shall be supplied in an existing language version, regard being had to the preference expressed by the applicant.


3. Documents shall be supplied in the form requested by the applicant if they are available in that form, e.g. electronically or in an alternative format (such as Braille, large print or tape).

An edited version of the requested document shall be provided if part of the document is covered by any of the exceptions provided for in Article 4.
4. An edited version of the requested document shall be provided if part of the document is covered by any of the exceptions provided for in Article 4.

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>The amendment suggests that documents shall be made available in formats accessible to all citizens, including blind and partially sighted people.

</Amend></LANG:EN><LANG:EN><Amend>(Amendment 13<NumAm></NumAm>) 

Article 9

Information and registers
Registers and information


1. Each institution shall keep a register of all documents drawn up, received and sent by the institution. The register shall be easily accessible to all citizens and specify any classification of confidentiality of each document. The register shall be accessible via the internet. Furthermore, to make it easier for citizens to exercise their rights arising from this Regulation, each institution shall establish a contact point.

Each institution shall take the requisite measures to inform the public of the rights they enjoy as a result of this Regulation. Furthermore, to make it easier for citizens to exercise their rights arising from this Regulation, each institution shall provide access to a register of documents.
2. Each institution shall take the requisite measures to inform the public of the rights they enjoy as a result of this Regulation. The availability of alternative formats of documents shall be mentioned (such as Braille, large print or tape).

<Original>Or. EN</Original>
<TitreJust>Justification:</TitreJust>
<AmJust>The proposal that all institutions should have a register of documents is welcome, whereas the present formulation is far from adequate. The keeping of a register of all documents is not only a precondition for accountable administration, it is also indispensable for a functioning regime for public access to documents. Making the register easily available to the public, e.g. through posting it on the internet, ensures that interested parties can be aware of and identify existing documents. A comprehensive register is also essential for the institutions in facilitating the processing of requests. All documents should be classified when entered into the register. The public must, obviously, have the right to request any document, regardless of classification.</AmJust>
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