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W 2008/115/EC (adapted)
2018/0329 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on common standards and procedures in Member States for returning illegally staying third-
country nationals (recast)

A contribution from the European Commission to the Leaders’ meeting in

Salzburg on 19-20 September 2018

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty estabhshing H : Rty O on the Functioning of the
European Union <X, and in particular Article 63&33b} X> 79(2)(c) <X thereof,

Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Acting in accordance with the ordinary legislative procedure,

Whereas:
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4 new

(1) A number of amendments are to be made to Directive 2008/115/(EC) of the European

Parliament and of the Council®. In the interests of clarity, that Directive should be recast.

(2)  Aneffective and fair return policy is an essential part of the Union's approach to better
manage migration in all aspects, as reflected in the European Agenda on Migration of May
20152,

3) On 28 June 2018, in its conclusions, the European Council underlined the necessity to
significantly step up the effective return of illegally staying third country nationals #regar

migrants, and welcomed the intention of the Commission to make legislative proposals for a

more effective and coherent European return policy.

W 2008/115/EC recital 1 (adapted)

L Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008
on common standards and procedures in Member States for returning illegally staying third-
country nationals(OJ L 348, 24.12.2008, p. 98).

2 COM(2015) 240 285 final.
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W 2008/115/EC recital 2 (adapted)

W 2008/115/EC recital 4 (adapted)
= new
2 Council

4) > That European return policy should be based on common standards, for persons to be
returned in a humane manner and with full respect for their fundamental rights and
dignity <XI=, as well as international law, including refugee protection and human rights
obligations. <= Clear, transparent and fair rules need to be > established <XIfixed to provide
for an effective return policy as-a-resesss Ve aRaged-rigrat
peliey= which 2 _also entails reduction of incentives for & serves-as-a-deterrentto
illegal #regutar immigration and ensures coherence with and contributes to the integrity of

the Common European Asylum System and the legal migration system < .
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W 2008/115/EC recital 5

(5)  This Directive should establish a horizontal set of rules, applicable to all third-country
nationals who do not or who no longer fulfil the conditions for entry, stay or residence in a
Member State.

W 2008/115/EC recital 6

(6) Member States should ensure that the ending of illegal stay of third-country nationals is
carried out through a fair and transparent procedure. According to general principles of EU
law, decisions taken under this Directive should be adopted on a case-by-case basis and
based on objective criteria, implying that consideration should go beyond the mere fact of an
illegal stay. When using standard forms for decisions related to return, namely return
decisions and, if issued, entry-ban decisions and decisions on removal, Member States
should respect that principle and fully comply with all applicable provisions of this

Directive.
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4 new
< Council

(7)  The link between the decision on ending of the legal stay of a third-country national and the
issuing of a return decision should be reinforced in order to reduce the risk of absconding
and the likelihood of unauthorised secondary movements. It is necessary to ensure that a
return decision is issued @ without undue delay & #mmediately after the decision
rejecting or terminating the legal stay, or ideally in the same act or decision. That

requirement should in particular apply to cases where an application for international

protection is rejected-provided-that-the return-procedure-issuspended-until-that

W 2008/115/EC recital 7 (adapted)

(8)  The need for Semmurity[X> Union <X and bilateral readmission agreements with third
countries to facilitate the return process is underlined. International cooperation with
countries of origin at all stages of the return process is a prerequisite to achieving sustainable

return.

W 2008/115/EC recital 8

9) It is recognised that it is legitimate for Member States to return illegally staying third-
country nationals, provided that fair and efficient asylum systems are in place which fully

respect the principle of non-refoulement.
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WV 2008/115/EC recital 9

(10)

third-country national who has applied for asylum in a Member State should not be regarded
as staying illegally on the territory of that Member State until a negative decision on the
application, or a decision ending his or her right of stay as asylum seeker has entered into

force.

I new
< Council

(11) Toensure clearer and more effective rules for granting a period for voluntary departure and
detaining a third-country national, determining whether there is or there is not a risk of
absconding should be based on Union-wide objective criteria. Moreover this Directive
should set out specific criteria which establish a ground for a rebuttable presumption that a

risk of absconding exists. @_A third country national should provide all elements necessary

for the assessment of the risk of absconding. &

Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in
Member States for granting and withdrawing refugee status (OJ L 326, 13.12.2005, p. 13).
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< (11a) @ Unless Member States decide not to apply this Directive in application of Article

(12)

2(2)(b), w & When determining the risk of absconding, the competent national authorities

< may & should take into account the infringement of en the criminal codes of the

Member States, for a serious criminal offence, as this may in particular indicate a disregard

for the legal framework of the Member States, including of migration rules. Such authorities

should also take into account the existence of an ongoing criminal investigation or Fhis
applies-as-wel-to-cases-wherea prosecution that have by-the-competentauthoritiesis
engeing—buthas not vet led to a conviction. &

To reinforce the effectiveness of the return procedure, clear responsibilities for third-country
nationals should be established, and in particular the obligation to cooperate with the
authorities at all stages of the return procedure, including by providing the information and
elements that are necessary in order to assess their individual situation. At the same time, it
IS necessary to ensure that third-country nationals are informed of the consequences of not
complying with those obligations, in relation to the determination of the risk of absconding,
the granting of a period for voluntary departure and the possibility to impose detention and

penalties where provided for by national law, and to the access to programmes providing

logistical, financial and other material or in-kind assistance.
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W 2008/115/EC recital 10 (adapted)
= new
< Council

(13) Where there are no reasons to believe that X> the granting of a period for voluntary
departure <Xl#his would undermine the purpose of a return procedure, voluntary return
should be preferred over forced return and a= an appropriate <= period for voluntary
departure = of up to thirty days;-dependinginparticular-on-theprospectefreturn; < should
be granted. = A period for voluntary departure should not be granted where it has been
assessed that third-country nationals pose a risk of absconding, have-had-a-previous

- or they pose a

risk to public @ _order © peliey, public security or national security. < Member States may

decide not to grant a period for voluntary departure where a third country national has had a

previous application for legal stay dismissed as fraudulent, manifestly unfounded or

inadmissible. An extension of the period for voluntary departure should be provided for

when considered necessary because of the specific circumstances of an individual case. ¥

from returning voluntarily where no period for voluntary departure has been granted

or where such period has expired. &
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(14)

4 new
< Council

In order to promote voluntary < departure & returr, Member States should have operational
programmes providing for enhanced return assistance and counselling, which may include
support for reintegration in third countries of return-taking-inte-account . @ The € the
common standards on Assisted VVoluntary Return and Reintegration Programmes developed
by the Commission in cooperation with Member States and endorsed by the Council

> _could be taken into account & .

< Assistance for voluntary departure should be granted in accordance with national rules
legislation-orprocedures @ which may not need to be administrative procedures, & and
should be is-subject to conditions and grounds for exclusion set therein by-the Member

This directive does not establish a subjective right for the third-country national to receive

assistance for voluntary departure or reintegration. &

(15)

W 2008/115/EC recital 11

A common minimum set of legal safeguards on decisions related to return should be
established to guarantee effective protection of the interests of the individuals concerned.
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(16)

(17)

4 new
< Council

The deadline for lodging an appeal against decisions related to return should provide enough
time to ensure access to an effective remedy, while taking into account that long deadlines

can have a detrimental effect on return procedures. To avoid possible misuse of rights and

procedures, a maximum period retexeceeding-five-days should be established granted-to
appeal against a return decision before a court or tribunal. Fhis-prevision-should-only-apphy

< Without prejudice to the procedural autonomy of the Member States, in order to improve

the effectiveness of the return procedures, while ensuring the respect of the right to an

complying-with-the principleof effective remedy, Member States should provide that
appeals against return decisions take place as much as possible before a single enly-ene level

of jurisdiction of a court or tribunal. & Fhe-appeal-againstareturn-decision-that-is-based-on
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< (17a)Member States may keep administrative review proceedings prior to an appeal before a

court or tribunal, provided that the administrative review does not affect impede the

effectiveness of the return procedure. &

2 (17b)A body that whi
which-may exercises judicial function should qualify as tribunal forthispurpose if it is
established by law, is permanent independent and impartial, includes inter-partes procedure,

has compulsory jurisdiction, applies rules of law and offers necessary procedural

guarantees. &

(18) An appeal against a return decision should have an automatic suspensive effect erby in cases

where there may be is a risk of breach of the principle of non-refoulement.

deemen%hm%n%hav&anau&emaﬂ&suspen&v&eﬁeet—Member States Fhejudicial

autherities should be able to temporarily suspend the enforcement of a return decision

ndividdal-cases for other reasons, eitherupenreguestof-the-third-country-national
eeneeme&emeﬂng%eﬁﬁer& where deemed necessary. Such-decisions-sheuld-asarule-be
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(20) To improve the effectiveness of return procedures and avoid unnecessary delays, without
negatively affecting the rights of the third-country nationals concerned, the risk to breach the

principle of non-refoulement should be examined in the appeal against the return decision,

unless ha anforcaman 11 uld no At nanded in-ease
where this the assessment ef-therisk-to-breach-the-principle-ef-non-refoulement already took
place andjudicialremedy-was-effectively-exereised as part of the asylum procedure carried

out prior to the issuing of the related return decision against which the appeal is lodged,
except if unless the situation of the third-country national concerned would have

significantly changed since.

W 2008/115/EC recital 11 (adapted)

= new

(21) The necessary legal aid should be made available = , upon request, < to those who lack

NMomhar statac cnniiia NN/ gelp-ftholrn

sufficient resources.

National legislation x> should

establish a list of instances where <Xlfewhich-cases legal aid is to be considered necessary.

W 2008/115/EC recital 12

(22) The situation of third-country nationals who are staying illegally but who cannot yet be
removed should be addressed. Their basic conditions of subsistence should be defined
according to national legislation. In order to be able to demonstrate their specific situation in
the event of administrative controls or checks, such persons should be provided with written
confirmation of their situation. Member States should enjoy wide discretion concerning the
form and format of the written confirmation and should also be able to include it in

decisions related to return adopted under this Directive.
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(23)

W 2008/115/EC recital 13

The use of coercive measures should be expressly subject to the principles of proportionality
and effectiveness with regard to the means used and objectives pursued. Minimum
safeguards for the conduct of forced return should be established, taking into account
Council Decision 2004/573/EC isati

possibilities to monitor forced return.

(24)

W 2008/115/EC recital 14

The effects of national return measures should be given a European dimension by
establishing an entry ban prohibiting entry into and stay on the territory of all the Member
States. The length of the entry ban should be determined with due regard to all relevant
circumstances of an individual case and should not normally exceed ten five years. In this
context, particular account should be taken of the fact that the third-country national
concerned has already been the subject of more than one return decision or removal order or

has entered the territory of a Member State during an entry ban.

4

Council Decision 2004/573/EC of 29 April 2004 on the organisation of joint flights for
removals from the territory of two or more Member States, of third-country nationals who are
subjects of individual removal orders (OJ L 261, 6.8.2004, p. 28).
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4 new

(25) When an illegally staying third-country national is detected during exit checks at the
external borders, it may be appropriate to impose an entry ban in order to prevent future re-
entry and therefore to reduce the risks of illegal immigration. When justified, following an
individual assessment and in application of the principle of proportionality, an entry ban
may be imposed by the competent authority without issuing a return decision in order to

avoid postponing the departure of the third-country national concerned.

W 2008/115/EC recital 15

(26) It should be for the Member States to decide whether or not the review of decisions related
to return implies the power for the reviewing authority or body to substitute its own decision

related to the return for the earlier decision.

W 2008/115/EC recital 16
< Council

(27)  The use of detention for the purpose of removal should be Hraited-ard subject to the
principle of proportionality with regard to the means used and objectives pursued. Detention
is justified only to prepare the return or carry out the removal process and if the application

of less coercive measures would not be sufficient.
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(28)

(29)

4 new
< Council

Detention should be imposed, following an individual assessment of each case, @ _taking

into account the situation of vulnerability, & _where there is a risk of absconding, where

the third-country national avoids or hampers the preparation of return or the removal
process, or when the third country national concerned poses a risk to public 2 _order &

pehiey, public security or national security.

< Where the national law provides for the detention of minors, the best interests of the

child should be a primary consideration. &

Given that maximum detention periods in some Member States are not sufficient to ensure
the implementation of return, a maximum period of detention between three and six months,
which may be prolonged, should be established in order to provide for sufficient time to
complete the return procedures successfully, without prejudice to the established safeguards
ensuring that detention is only applied when necessary and proportionate and for as long as

removal arrangements are in progress.
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> (29a)Where the order to detain a the third country national has been issued decided in an
administrative procedure, the pational court responsible for assessing the lawfulness of that

decision may take into account all relevant facts, evidence and observations which may be
submitted by the parties to that court the-judicial-authority in the course of the proceedings:

Where the detention measure has been decided in an administrative procedure in breach of

the right to be heard, the national court responsible for assessing the lawfulness of that

decision may order the lifting of the detention measure only if it considers, in the light of all

of the factual and legal circumstances of the case, that the infringement at issue actually

deprived the party relying thereon of the possibility of arguing his defence better, and to the

extent that the outcome of that administrative procedure could have been different.

(30) This Directive should not preclude Member States from laying down effective,
proportionate and dissuasive penalties-and criminal penalties, including imprisonment, in
relation to the infringements of migration rules, provided that such penalties are compatible
with the objectives of this Directive, do not compromise the application of this Directive and
are in full respect of fundamental rights.
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WV 2008/115/EC recital 17
< Council

(31) Third-country nationals in detention should be treated in a humane and dignified manner
with respect for their fundamental rights and in compliance with international and national
law. Without prejudice to the initial apprehension by law-enforcement authorities, regulated
by national legislation, detention should generally ;as-a+ule; take place in specialised
detention facilities.

(31a) < Taking into account that third country nationals detained for the purpose of removal are not

detained as suspects of criminal activities, or as criminal convicts & 2@ With-a-view-to-the

notdetained-as-suspects-of criminal activities—or-as-criminal-convicts—they should not be
accommodated detained together with ordinary prisoners persens-detained-undercriminal

specificneeds-of vulnerable persons—as-applicable: & 2 Fhis Separation from ordinary
prisoners can 9 also & _be ensured achieved by accommodating those third-country
nationals detained-under-this-directive in dedicated speeialseparated parts of D _prisons
used only for that purpose. & detention-buildings-where the third-country nationals-do-net
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4 new
< Council

regard-to-thecasesreferred-to-ir-Article 2(2}a)-w 2 W & hen a border procedure is
applied in accordance with Regulation (EU) .../... [Asylum Procedure Regulation], a

specific border procedure should follow for the return of illegally staying third-country
nationals whose application for international protection under that asylum border procedure
has been rejected in order to ensure direct complementarity between the asylum and return
border procedures and prevent gaps between the procedures. In such cases, it is necessary to
establish specific rules that ensure the coherence and synergy between the two procedures

and preserve the integrity and effectiveness of the whole process. ©_Member States should

be able to rely on appropriate Union funding to carry out the necessary activities in the
context of sheuld-be-avatableto the border procedure. &

< Member States that issue a refusal of entry to third country nationals who had

applied for international protection at the border, and that have decided not to apply

this Directive in accordance with Article 2(2)(a), should grant those third country

nationals a treatment equivalent to the one in the border procedure. &
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(33) Toensure effective return in the context of the border procedure, a period for voluntary
departure should not be granted. However, a period for voluntary departure @ _may &
sheuld be granted to third-country nationals who hold a valid travel document and cooperate
with the competent authorities of the Member States at all stages of the return procedures. In
such cases, to prevent absconding, third-country nationals should hand over the travel
document to the competent authority until their departure.

(34) For arapid treatment of the case, a maximum time limit is to be granted to appeal against a

return decision following a decision rejecting an application for international protection
adopted under the border procedure ard-which-became-final
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(36) Itis necessary and proportionate to ensure that a third country national who was already
detained during the examination of his or her application for international protection as part
of the asylum border procedure may be kept in detention in order to prepare the return
and/or carry out the removal process, once his or her application has been rejected. To avoid
that a third country national is automatically released from detention and allowed entry into
the territory of the Member State despite having been denied a right to stay, a limited period
of time is needed in order to try to enforce the return decision issued at the border. The
detention Fhe-third-country-national-concerned-may-be-detained in the context of the border

procedure should not exceed fera-maximum-pertod-ef four months and should be
maintained only as long as removal arrangements are in progress and executed with due

diligence. That period of detention should be without prejudice to other periods of detention
established by this Directive. Where it has not been possible to enforce return by the end of
the former period, further detention of the third-country national may be ordered under
another provision of this Directive and for the duration provided for therein.
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W 2008/115/EC recital 18 (adapted)
= new
< Council

(37) Member States should have rapid access to information on = return decisions and < entry
#g[X> Such access <X should

of the Schengen Information System for the return of illegally staying third country

nationals] and < Regulation (EU) 2018/1861° {EC)-Neo-1987/2006-of the European

5 [Regulation on the use of the Schengen Information System for the return of illegally staying
third country nationals] (OJ L ...).

6 Regulation (EU) 2018/1861 of the European Parliament and of the Council of 28 November
2018 on the establishment, operation and use of the Schengen Information System (SIS) in
the field of border checks, and amending the Convention implementing the Schengen
Agreement, and amending and repealing Regulation (EC) No 1987/2006 , OJ L 312,
7.12.2018, p. 14.

! Regulation (EC) No 1987/2006 of the European Parliament and of the Council of 20

December 2006 on the establishment, operation and use of the second generation Schengen
Information System (SIS I1) (OJ L 381, 28.12.2006, p. 4).
i Directive 200 of 28 May-200
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37 a @ Mutual recognition of return decisions may contribute to ensuring a more effective
< implementation & enforcement of returns. Member States should make use of all

available means of cooperation and of exchange of information for this purpose. The

Commission should assess Union legal acts on returns with the aim of achieveing a more

uniform and consistent @ implementation & enforcement of return decisions and of

reducing reduce-the administrative burden on national authorities, notably through mutual

recognition of return decision, and should consider submitting legislative proposal in that

respect. &

4 new

(38) Establishing return management systems in Member States contributes to the efficiency of
the return process. Each national system should provide timely information on the identity
and legal situation of the third country national that are relevant for monitoring and
following up on individual cases. To operate efficiently and in order to significantly reduce
the administrative burden, such national return systems should be linked to the Schengen
Information System to facilitate and speed up the entering of return-related information, as
well as to the platform eentral-system established by the European Border and Coast Guard
Agency in accordance with Regulation (EU) .../... [EBCG Regulation].
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W 2008/115/EC recital 19

= new

(39) Cooperation between the institutions involved at all levels in the return process and the
exchange and promotion of best practices = , including by taking into account and regularly
updating the Return Handbook to reflect legal and policy developments, < should

accompany the implementation of this Directive and provide European added value.

I new

(40)  The Union provides financial and operational support in order to achieve an effective
implementation of this Directive. Member States should make best use of the available
Union financial instruments, programmes and projects in the field of return, in particular
under Regulation (EU) .../... [Regulation establishing the Asylum and Migration Fund], as
well as of the operational assistance by the European Border and Coast Guard Agency
according to Regulation (EU) .../... [EBCG Regulation]. Such support should be used in
particular for establishing return management systems and programmes for providing
logistical, financial and other material or in-kind assistance to support the return — and where
relevant the reintegration — of illegally staying third-country nationals.
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(41)

W 2008/115/EC recital 20 (adapted)

Since the objective of this Directive, namely to establish common rules concerning return,
removal, use of coercive measures, detention and entry bans, cannot be sufficiently achieved
by the Member States and can therefore, by reason of its scale and effects, be better
achieved at Semmurity O Union <XI level, the SemmurityX> Union <X] may adopt
measures, in accordance with the principle of subsidiarity as set out in Article 5 of the
Treaty X> on the European Union <X] . In accordance with the principle of proportionality,
as set out in that Article, this Directive does not go beyond what is necessary to achieve that

objective.

(42)

W 2008/115/EC recital 21

Member States should implement this Directive without discrimination on the basis of sex,
race, colour, ethnic or social origin, genetic features, language, religion or belief, political or
any other opinions, membership of a national minority, property, birth, disability, age or

sexual orientation.
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WV 2008/115/EC recital 22

(43) In line with the 1989 United Nations Convention on the Rights of the Child, the ‘best
interests of the child’ should be a primary consideration of Member States when
implementing this Directive. In line with the European Convention for the Protection of
Human Rights and Fundamental Freedoms, respect for family life should be a primary

consideration of Member States when implementing this Directive.

W 2008/115/EC recital 23

(44)  Application of this Directive is without prejudice to the obligations resulting from the
Geneva Convention relating to the Status of Refugees of 28 July 1951, as amended by the
New York Protocol of 31 January 1967.

W 2008/115/EC recital 24

(45) This Directive respects the fundamental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union.

4 new

(46)  The purpose of an effective implementation of the return of third-country nationals who do
not fulfil or no longer fulfil the conditions for entry, stay or residence in the Member States,
in accordance with this Directive, is an essential component of the comprehensive efforts to

tackle illegal Hregular-immigration and represents an important reason of substantial public

interest.

9097/19 IV/KI 26
JALL LIMITE EN



(47)

Member States' return authorities need to process personal data to ensure the proper
implementation of return procedures and the successful enforcement of return decisions. The
third countries of return are often not the subject of adequacy decisions adopted by the
Commission under Article 45 of Regulation (EU) 2016/679 of the European Parliament and
of the Council*%-erunder-Article 36-of Directive (EU)-2016/680*, and have often not
concluded or do not intend to conclude a readmission agreement with the Union or
otherwise provide for appropriate safeguards within the meaning of Article 46 of Regulation
(EU) 2016/679 orwi

Directive{(EU)2016/680. Despite the extensive efforts of the Union in cooperating with the
main countries of origin of illegally staying third-country nationals subject to an obligation

to return, it is not always possible to ensure such third countries systematically fulfil the
obligation established by international law to readmit their own nationals. Readmission
agreements, concluded or being negotiated by the Union or the Member States and

providing for appropriate safeguards for the transfer of data to third countries pursuant to

Article 46 of Regulation (EU) 2016/679 erpursuant-to-the-national-provisions-transpesing
Article-36-of Directive (EU)-2016/680, cover a limited number of such third countries. In the

situation where such agreements do not exist, personal data should be transferred by
Member States' competent authorities for the purposes of implementing the return operations
of the Union, in line with the conditions laid down in Article 49(1)(d) of Regulation (EU)
2016/679 or-i i isi

10

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulatlon) (OJ L 119 4.5. 2016 p. 1).
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(48)

W 2008/115/EC recital 25 (adapted)

In accordance with Articles 1 and 2 of the Protocol X> No 22 <X] on the position of
Denmark annexed to the Treaty on European Union and the Treaty X> on the functioning of
the European Union <Xlestablishi - : mmunity, Denmark is not taking part in

the adoption of this Directive and is not bound by it or subject to its application. Given that
this Directive builds — to the extent that it applies to third-country nationals who do not
fulfil or who no longer fulfil the conditions of entry in accordance with the-Sehengen
Berders-Cede™[X> Regulation (EU) 2016/399 of the European Parliament and of the

Council'?® <x1 — upon the Schengen acquiss

5X> 4 <X] of thesaid[> that <XI Protocol, decide, within a period of six months after the
adeptien-ofDO the Council has decided on <X] this Directive, whether it will implement it in
its national law.

12

13

Regulatlon (EU) 2016/399 of the European Parllament and of the Council of 9 March 2016 on
a Union Code on the rules governing the movement of persons across borders (Schengen
Borders Code), OJ L 77, 23.3.2016, p. 1.
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W 2008/115/EC recital 26 (adapted)

(49) To the extent that it applies to third-country nationals who do not fulfil or who no longer
fulfil the conditions of entry in accordance with X> Regulation (EU) 2016/399 <Xlthe
e, this Directive constitutes a development of > the <XI provisions

of the Schengen acquis in which the United Kingdom does not take part, in accordance with
Council Decision 2000/365/EC

Sehengen-asguis'®= .Msaoreover, in accordance with Articles 1 and 2 of tke Protocol > No
21 <X1 on the position of the United Kingdom and Ireland X> in respect of the area of
freedom, security and justice, <x] annexed to the Treaty on European Union and to the
Treaty X> on the Functioning of the European Union <Xles
Compmunity, and without prejudice to Article 4 of thesaid[X> that <X] Protocol, the United
Kingdom is not taking part in the adoption of this Directive and is therefere not bound by #

ka-Hs-entireby or subject to its application.

14 Council Decision 2000/365/EC of 29 May 2000 concerning the request of the United
Kingdom of Great Britain and Northern Ireland to take part in some of the provisions of the
Schengen acquis (OJ L 131, 1.6.2000, p. 43).
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(50)

W 2008/115/EC recital 27 (adapted)

To the extent that it applies to third-country nationals who do not fulfil or who no longer

fulfil the conditions of entry in accordance with X> Regulation (EU) 2016/399 <Xlthe

e, this Directive constitutes a development of > the <XI provisions
of the Schengen acquis in which Ireland does not take part, in accordance with Council
Decision 2002/192/EC

and 2 of the Protocol B¥> No 21 <XI on the position of the United Kingdom and Ireland X> in
respect of the area of freedom, security and justice, <X] annexed to the Treaty on European
Union and to the Treaty X> on the Functioning of the European Union <Xlestablishing-the
iy, and without prejudice to Article 4 of thesaid> that <xI Protocol,
Ireland is not taking part in the adoption of this Directive and is therefsre not bound by #-ia
Hs-entirety or subject to its application.

15

Council Decision 2002/192/EC of 28 February 2002 concerning Ireland’s request to take part

in some of the provisions of the Schengen acquis (OJ L 64, 7.3.2002, p. 20).
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W 2008/115/EC recital 28 (adapted)

(51) Asregards Iceland and Norway, this Directive constitutes — to the extent that it applies to
third-country nationals who do not fulfil or who no longer fulfil the conditions of entry in
accordance with > Regulation (EU) 2016/399 <XI

development of X> the <X] provisions of the Schengen acquis within the meaning of the

Agreement concluded by the Council of the European Union and the Republic of Iceland

and the Kingdom of Norway concerning the > latters’ <Xlassociation efthese-bae-States
with the implementation, application and development of the Schengen acquis, which fall
within the area referred to in Article 1, point C, of Council Decision 1999/437/EC'%en

16 Council Decision 1999/437/EC of 17 May 1999 on certain arrangements for the application of
the Agreement concluded by the Council of the European Union and the Republic of Iceland
and the Kingdom of Norway concerning the association of those two States with the
implementation, application and development of the Schengen acquis (OJ L 176, 10.7.1999,
p. 31).
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(52)

W 2008/115/EC recital 29 (adapted)

As regards Switzerland, this Directive constitutes — to the extent that it applies to third-
country nationals who do not fulfil or who no longer fulfil the conditions of entry in
accordance with > Regulation (EU) 2016/399 <XI

development of X> the <X] provisions of the Schengen acquis within the meaning of the

Agreement between the European Union, the European Community and the Swiss
Confederation on the Swiss Confederation’s association with the implementation,
application and development of the Schengen acquis'’, which fall within the area referred to
in Article 1, point C, of Decision 1999/437/EC read in conjunction with Article 3 of Council
Decision 2008/146/EC'8eathes i i

Agreement.

17
18

OJ L 53, 27.2.2008, p. 52.

Council Decision 2008/146/EC of 28 January 2008 on the conclusion, on behalf of the
European Community, of the Agreement between the European Union, the European
Community and the Swiss Confederation on the Swiss Confederation's association with the
implementation, application and development of the Schengen acquis (OJ L 53, 27.2.2008, p.
1).
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W 2008/115/EC recital 30 (adapted)

(53) Asregards Liechtenstein, this Directive constitutes — to the extent that it applies to third-
country nationals who do not fulfil or who no longer fulfil the conditions of entry in
accordance with > Regulation (EU) 2016/399 <XI

development of X> the <X] provisions of the Schengen acquis within the meaning of the

Protocol between the European Union, the European Community, the Swiss Confederation
and the Principality of Liechtenstein on the accession of the Principality of Liechtenstein to
the Agreement between the European Union, the European Community and the Swiss
Confederation on the Swiss Confederation’s association with the implementation,
application and development of the Schengen acquis'®, which fall within the area referred to
in Article 1, point C, of Decision 1999/437/EC read in conjunction with Article 3 of Council
Decision 2011/350/EU*'2098/261EC* i

19 0JL 160, 18.6.2011, p. 21

20 Council Decision 2011/350/EU of 7 March 2011 on the conclusion, on behalf of the European
Union, of the Protocol between the European Union, the European Community, the Swiss
Confederation and the Principality of Liechtenstein on the accession of the Principality of
Liechtenstein to the Agreement between the European Union, the European Community and
the Swiss Confederation on the Swiss Confederation’s association with the implementation,
application and development of the Schengen acquis, relating to the abolition of checks at
internal borders and movement of persons (OJ L 160, 18.6.2011, p. 19).

21
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4 new

(54) The obligation to transpose this Directive into national law should be confined to those
provisions which represent a substantive amendment as compared to the earlier Directive.
The obligation to transpose the provisions which are unchanged arises under the earlier

Directive.

(55) This Directive should be without prejudice to the obligations of the Member States relating
to the time-limits for the transposition into national law of the Directive set out in Annex I,
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W 2008/115/EC (adapted)
< Council

HAVE ADOPTED THIS DIRECTIVE:

CHAPTER I
GENERAL PROVISIONS

Article 1

Subject matter

This Directive sets out common standards and procedures to be applied in Member States for
returning illegally staying third-country nationals, in accordance with fundamental rights as general

principles of SemmuniyDO Union <X law as well as international law, including refugee
protection and human rights obligations.

Article 2

Scope

1. This Directive applies to third-country nationals staying illegally on the territory of a Member
State.
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2. Member States may decide not to apply this Directive to third-country nationals who:

(a) aresubject to a refusal of entry in accordance with Article 1443 of X> Regulation (EU)

, or who are apprehended or intercepted by the
competent authorities in connection with the irregular crossing by land, sea or air of the
external border of a Member State and who have not subsequently obtained an
authorisation or a right to stay in that Member State;

(b) are subject to return as a criminal law sanction or as a consequence of a criminal law

sanction, according to national law, or who are the subject of extradition procedures.

3. This Directive shall not apply to persons enjoying the Semmausity right of free movement
X> under Union law <X] as defined in Article 2(5) of X> Regulation (EU) 2016/399 <Xlthe
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Article 3

Definitions
For the purpose of this Directive the following definitions shall apply:

1.  ‘third-country national’ means any person who is not a citizen of the Union within the
meaning of Article X> 20 X134} of the Treaty > on the Functioning of the European
Union <XI and who is not a person enjoying the Sermurity right of free movement X> under
Union law <1, as defined in point 5 of Article 2£&3 of X> Regulation (EU) 2016/399 <Xlthe

2. ‘illegal stay’ means the presence on the territory of a Member State, of a third-country
national who does not fulfil, or no longer fulfils the conditions of entry as set out in Article 65
of X> Regulation (EU) 2016/399 <X < e or other conditions for entry,
stay or residence in that Member State;
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3. ‘return’ means the process of a third-country national going back — whether in voluntary

compliance with an obligation to return, or enforced to:

(a)= his or her country of origin, or

b)=
is-ne-risk-of breaching the principle-efnon-refoulement a country of transit in
accordance with Semmuaity DO Union <X] or bilateral readmission agreements or other
arrangements, or

c)= another third country, to which the third-country national concerned voluntarily decides

to return and in which he or she will be accepted,;

< (d) a third country where the third country national has a the right to enter and ef reside; &
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>(e)

as a last resort, if the return to @ a & the third country referred to in points (a) to (d)

eferigin-ertransit cannot be enforced due to lack of cooperation in the return process
either of the third country inthereturnprocess or of the third-country national
according to-Article 7and-applicable-nationaHaw, to any third country < with which
there is an EU or bilateral agreement on the basis of which & where the third country
national is accepted, @ _and <_is allowed to remain & _eeuld-establish-himsel € |

where there-isho of breachingtheprincipleofnon-refoulementand 2 where ©

international human rights standards @ according to the @ International Covenant on
Civil and Political Rights & UN-Universal Declarationof Human Rights € are
respected & < , and provided that no international, European or national rules prevent

the return. & @ When the return is carried out to a third country, which has a

common border with a Member State, the prior agreement of that Member State

is required. &
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4.  ‘return decision’ means an administrative or judicial decision or act, stating or declaring the

stay of a third-country national to be illegal and imposing or stating an obligation to return;

5.  ‘removal’ means the enforcement of the obligation to return, namely the physical

transportation out of the Member State;

6.  ‘entry ban’ means an administrative or judicial decision or act prohibiting entry into and stay

on the territory of the Member States for a specified period, aceempanying-a-return-decision;

7. ‘risk of absconding’ means the existence of reasons in an individual case which are based on
objective criteria defined by law to believe that a third-country national who is the subject of

return procedures may abscond;

8.  ‘voluntary departure’ means compliance with the obligation to return within the time-limit

fixed for that purpose in the return decision;

9.  ‘vulnerable persons’ means minors, unaccompanied minors, disabled people, elderly people,
pregnant women, single parents with minor children and persons who have been subjected to

torture, rape or other serious forms of psychological, physical or sexual violence @_; &
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< 10. ‘other authorisation offering a right to stay‘ means any document issued by a Member State

to a third-country national authorising the stay on its territory, which is not a residence permit

within the meaning of Article 2, point 16 of Requlation 2016/399 or a long-stay visa within
the meaning of Article 2, point 14 of Regulation 2018/ 1860 (the SIS Return Regulation), and
with the exception of the document referred to in Article 6 of the Directive 2013/33/EU. &

Article 4

More favourable provisions
1. This Directive shall be without prejudice to more favourable provisions of:

(@) bilateral or multilateral agreements between the Semmaarity3> Union <X] or the
CommmunityX> Union <X and its Member States and one or more third countries;

(b) bilateral or multilateral agreements between one or more Member States and one or

more third countries.

2. This Directive shall be without prejudice to any provision which may be more favourable for
the third-country national, laid down in the Semmarity[X> Union <X acquis relating to

immigration and asylum.
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3. This Directive shall be without prejudice to the right of the Member States to adopt or
maintain provisions that are more favourable to persons to whom it applies provided that such

provisions are compatible with this Directive.

4.  With regard to third-country nationals excluded from the scope of this Directive in accordance
with Article 2(2)(a), Member States shall:

(@) ensure that their treatment and level of protection are no less favourable than as set out
in Article 108(4) and (5) (limitations on use of coercive measures), Article 119(2)(a)
(postponement of removal), Article 1724(1)(b) and (d) (emergency health care and
taking into account needs of vulnerable persons), and Articles 1946 and 204+ (detention
conditions) and

(b) respect the principle of non-refoulement.

Article 5

Non-refoulement, 2 _proportionality, & best interests of the child, family life and state of
health

When implementing this Directive, Member States shall take due account of:
(@) the best interests of the child;

(b) family life;

(c) the state of health of the third-country national concerned,

and respect the principle of non-refoulement < _and the principle of proportionality & .
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4 new
< Council

Article 6

Risk of absconding

1. <= When applying this article, the existence of a risk of absconding @ or the absence of such

arisk & shall be determined on the basis of an overall assessment of the specific

circumstances of the individual case and-theprinciple-ofproportionality: & The objective

criteria referred to in point 7 of Article 3 shall include at least the following criteria:

(@ lack of documentation proving the identity;
{b)—lackofresidencefixed-abode-orreliable-address;

©) et i f cubsi &= within i . F el
paragraph 4 of Regulation 2016/399 & financial resources;
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(d)

(€)

(f)

()
(h)

(i)

illegal entry into the territory of the Member States <_or apprehension or interception in

connection with the irreqular crossing by land, sea or air of the external border of a
Member State; &

unauthorised movement to the territory of another Member State @, & or attemptto
meve including following a transit through a third country & to-theterritory-ofanother
Member-State orthird country-without authorisation or the attempts to do so & ;

explicit expression <2 _of intent of non-compliance & eractions-clearly-showingthe
intention-net-to-comply with return-related measures applied by virtue of this Directive,
< _or actions clearly showing the intention not to comply with such measures; &

being subject of a return decision issued by another Member State;

non-compliance with a return decision 2 _within the granted period for voluntary

departure; &
departure:

non-compliance with 2 _return-related measures referred to in #npesed-in
accordance-with 2 Article 8(2) or Article 9(3) of & this Directive & the-reguirement

a A i a e aWalalilaalaa¥aYa a\ ‘alidaVallfa a a alalida¥a Namnao AN a alfa¥a
LAY, v y y v v v v v
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)

(k)

not fulfilling the obligation to cooperate with the competent authorities of the Member

States at all stages of the return procedures, referred to in Article 7;

< ongoing eriminal investigations or proceedings @ for a serious criminal offence & or

& existence of 2 prior & conviction for a @ serieus-& criminal offence < _considered
as serious in the national law of Member States or for offences, & +reludingfora

serious-criminal-offence inanother Member-State such-inparticylaras referred to in
Article 2(2) of Framework Decision 2002/584/JHA < within the European Union &

2. 2 including & in another Member State; &

(m) using false or forged identity < _or travel & documents, < _residence permits or visas, or

documents justifying the conditions of entry, & destroying or otherwise disposing of

2 such € existing documents, 2 using aliases with fraudulent intent, @_efrproviding
other false information in an oral or written form &-usingfalse-orforged-decuments

using-falsified-visa-&, @ refusing to provide biometric data fingerprints-as required by

Union or national law, or otherwise fraudulently opposing the return procedures; &
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(n) opposing violently erfraudulenthy- the return procedures, ©_netably-by deliberately

(p) not complying with ap 9 _valid & existing entry ban o which-the-third-country-national
could-have-had-priorknewledge of-&;

o . . o

< () risk to public @ order & poeliey, public security or national security. &

< Member States may provide for additional objective criteria in their national legislation. &
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Member States shall establish that a risk of absconding is presumed in an individual case,
unless proven otherwise, when one of the objective criteria referred to in points < {e}, (f), {&},
A, BHH-C (m), (n), {6} and (p) @£ € of paragraph 1 is fulfilled.

< Member States may establish in their national law that a risk of absconding is presumed in

an individual case, unless proven otherwise, when one of the objective criteria referred to in
points (d), (e), B (q), @_(h), & _(Kk), (i), (), B =, (r) & of paragraph 1 is fulfilled. &
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Article 7

Obligation to cooperate

1.
212.¢ Member States shall impose on third-country nationals the obligation to cooperate
with the competent authorities of the Member States at all stages of the return procedures.

That obligation shall include the-foHlewing 2 _in particular &:

(@) the duty to provide all the elements that are necessary for establishing or verifying
identity®_, and where-neeessary to prove substantiate the efforts made if requested <;

(b) the duty to provide information on the third countries transited;

(c) the duty to @ provide a reliable address to the competent authorities, in the form and
within the timeframe established by national law, and to & remain present and available
throughout the procedures;

(d) the duty to lodge to the competent authorities of third countries a request for obtaining a
valid travel document 2 _and to provide all information and statements necessary to
obtain 9 _such & a travel document & <2 _and to cooperate with these authorities; &

S e) thepersenhas the duty ebligation to appear in person, if and where required for this
purpose, before the competent national and third country authorities. &
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2. The elements referred to in point (a) of paragraph 1 shall include the third-country nationals’
statements and documentation in their possession regarding the identity, nationality or

nationalities, © date of birth and place of birth & age, country or countries and place or

places of previous residence, travel routes and travel documentation < _, as well as biometric
data & .

3. Member States shall inform the third-country nationals about = their obligations referred to
in paragraph 1 respensibiities and & the consequences of not complying with 2 _them €

obligationreferred-to-in-paragraph-1 <, including the penalties under national law where
provided for by Member States, consistent with the rule of law principles ineluding-apphicable

of this Directive & . @ Member States shall establish modalities for providing such

information. &
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W 2008/115/EC (adapted)
= new
< Council

CHAPTER Il
TERMINATION OF ILLEGAL STAY

Article 8

Return decision

1. Member States shall issue a return decision to any third-country national staying illegally on
their territory, without prejudice to the exceptions referred to in paragraphs 2to 5 2_and in
paragraph 7 & 9 _and to the situation referred to in Article 13(2) &. < _The third country

national shall comply with this decision. &

2. <2 Without prejudice to Regulation (EU) 604/2013, & third-country nationals staying illegally
on the territory of a Member State and holding a valid residence permit or 2 _long-stay visa &
otherauthorisation-offering-arightto-stay issued by another Member State shall be required to
go to the territory of that other Member State immediately. {a-the-event-ef-ron-comphiance by
the-third-country-npational-coneerned-with-this-reguirerment;, srwhere-the-third-country
national’s-tmmediate-departure-isrequired-forreasons-of- O -public-erder—C-public-policy-or

< Where the third-country national’s immediate departure is required for reasons of public

< order & poliey, public security or national security, paragraph 1 shall apply. &
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< In the event of non-compliance by the third-country national concerned with this

requirement, paragraph 1 shall apply and the Member State that issued the return decision
shall start a consultation in accordance with Article 10 of Requlation (EU) 2018/1860 [on the

use of the Schengen Information System (SIS) for return of illegally staying third country

nationals]. &

< When the Member State that issued the residence permit or @ long-stay visa & other

adthorisation-offeringaright-to-stay notifies to the Member State that issued the return
decision that it is maintaining that permit or ® long-stay visa & autherisation, or when it does

not take a decision within the period set by letter (e) of Article 10 of Requlation (EU)
2018/1860, that Member State shall be obliged to admit the third-country national into its

territory. €

< When the Member State that issued the residence permit or @ long-stay visa & ether

adthorisation-offeringarightto-stay notifies to the Member State that issued the return
decision that it is not maintaining that permit or @ long-stay visa & authorisation, the

Member State that issued the return decision shall take the necessary measures to enforce that

decision. €
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< 2a Without prejudice to Requlation (EU) 604/2013, third-country nationals staying illegally on

the territory of a Member State and holding other authorisation offering a right to stay issued

by another Member State shall be required to go to the territory of that other Member State

immediately. In the event of non-compliance by the third-country national concerned with this

requirement, or where the third-country national’s immediate departure is required for reasons

of public order, public policy or national security, paragraph 1 shall apply. &

[...]

3. Member States may refrain from issuing a return decision to a third-country national staying
illegally on their territory if the third-country national concerned is taken back by another
Member State under bilateral agreements or arrangements existing on > 13 January 2009

i#e. In such a case the Member State which has

taken back the third-country national concerned shall apply paragraph 1.
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4.  Member States may at any moment decide to grant an autonomous residence permit, er @
long-stay visa & <2 _or other authorisation offering a right to stay & for compassionate,

humanitarian or other reasons to a third-country national staying illegally on their territory. In
that event no return decision shall be issued. Where a return decision has already been issued,
it shall be withdrawn or suspended for the duration of validity of the residence permit, ef

< long-stay visa & <@ or other authorisation offering a right to stay & .

5. Ifathird-country national staying illegally on the territory of a Member State is the subject of

a pending procedure for renewing his or her residence permit, er 2 long-stay visa & 2 _or

other authorisation offering a right to stay, & that Member State shall consider refraining
from issuing a return decision, until the pending procedure is finished2a4theutprejudicets
paragraph-6.
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6. = Member States shall issue a return decision <@ as provided for in their national
legislation: &

< (a)in the same act either together with the decision ending < or refusing the-extensionof

& a leqal stay of a third-country national, including a decision not granting a third-

country national refugee status or subsidiary protection status in accordance with

Regulation (EU) .../... [Qualification Regulation], or &

< _(b)together with or as-seen-aspessible-and without undue delay &immediately after the
adoption of a decision ending < or refusing the-extension-of € a legal stay of a third-

country national and-in-anycase-at the latest together or- immediately after the
of afinal decision-ending-alegal stay-of a-third-country-national; including a decision
not granting a third-country national refugee status or subsidiary protection status in

accordance with Regulation (EU) .../... [Qualification Regulation], <
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This Directive shall not prevent Member States from adopting a B> return <X] decision eathe

ending-ofalegalstay together with &
of a-third-country-natienal-<XI a decision on a removal and/or entry ban in a single

administrative or judicial decision or act as provided for in their national legislation=a#thout

4 new
< Council

Fhefirst-and-second-subparagraphs-are 2 _This paragraph is & without prejudice to the

safeguards under Chapter 111 and under other relevant provisions of Union and national law.

< In particular, Member States shall ensure that the legal effects of a return decision are
automatically-suspended pending the outcome of an appeal atfirstinstance lodged in
accordance with Article @ 53 &€ 54 of Regulation (EU) .../... [Asylum Procedure

Requlation] & < where the third country national is authorized to remain on the

territory of the Member State concerned in accordance with Article 54(1) or 54 (2b) of

Regulation (EU).../...[Asylum Procedure Regulation]. &
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< 7. Member States may recognise @ any & return decision =-referred-to-inparagraph-1 &
issued < in accordance with paragraph 1 & by competent authorities of another Member

States < in accordance with Council Directive 2001/40/EC& . In such cases, the return is

carried out according to the applicable legislation of the Member State which carries out the

return procedure <-and-which-transposes CouncH Directive 2001/40/EC. &

< (8)Member States shall @ , where necessary, & cooperate @ through designated contact

points, & for the purpose of facilitating the @ implementation & enforcement of return

decisions. @ The modalities of such a cooperation © may & shal be set out in bilateral or

multilateral arrangements and may include 2 conditions for & transiting through 2 the

territory of & another Member State @ for the purpose of complying with a return decision &

or obtaining travel documents, @ as well as conditions concerning the escorting, the

designation-of relevantcontactpoints—deadlines for reply and associated costs. &-&

ah-another Membe ate-or-obtainina-travel documents-&
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W 2008/115/EC

= new

Article 9%

Voluntary departure

1. Arreturn decision shall provide for an appropriate period for voluntary departure of bebaeen
seven-and= Up to < thirty days, without prejudice to the exception referred to in paragraphs
2 and 4. Member States may provide in their national legislation that such a period shall be
granted only following an application by the third-country national concerned. In such a case,
Member States shall inform the third-country nationals concerned of the possibility of
submitting such an application.

The time period provided for in the first subparagraph shall not exclude the possibility for the

third-country nationals concerned to leave earlier.
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4 new
< Council

The length of the period for voluntary departure shall be determined 9 taking-inte-accountin
articularthe prospect of return-within-the period-for veluntary-departure—while-givinge with
due regard to the specifie circumstances of the individual case-taking-inte-accountin
partictlarthe-prospect-of return.

W 2008/115/EC (adapted)
= New
< Council

2. Member States shall, where necessary, extend the period for voluntary departure by an
appropriate period, taking into account the specific circumstances of the individual case, such
as the length of stay, the existence of children attending school and the existence of other

family and social links.
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3. Certain obligations aimed at avoiding the risk of absconding, such as regular reporting to the
authorities, deposit of an adequate financial guarantee, submission of documents or the
obligation to stay at a certain place may be imposed for the duration of the period for

voluntary departure.

4, = 2 Without prejudice to the possibility for the third-country national concerned to

voluntarily comply with an obligation to return and to be granted support in accordance with
Art. 14 (3), & Member States shall not grant a period for voluntary departure in 2 the &

following cases: <

(@) HD> where <Xl there is a risk of absconding = determined in accordance with Article
6 <3

{6} <_(b) where the third-country national concerned poses a risk to public < _order &

policy, public security or national security. &

< _Member States may refrain from granting a period for voluntary departure & _{b} e

X> where <X] an application for a legal stay has been dismissed as manifestly unfounded,

fraudulent;z 2 or inadmissible & ;s
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< Member States may decide not to apply this paragraph to minors and families with

children. &

9097/19 IV/KI 60
EN

JALL LIMITE



Article 108

Removal

1.  Member States shall take all necessary measures to enforce the return decision if no period for
voluntary departure has been granted in accordance with Article 9%(4) or if the obligation to
return has not been complied with within the period for voluntary departure granted in
accordance with Article 9. = Those measures shall include ®-iaterakta; € all 2 _actions €
measures necessary to confirm the identity of illegally staying third-country nationals who do
not hold a valid travel document and to obtain such a document <_including the penalties

under national law where provided for by Member States, consistent with the rule of law

principles a
patiopalHlaw € <
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=38

If a Member State has granted a period for voluntary departure in accordance with Article 9%,
the return decision may be enforced only after the period has expired, unless a risk as referred

to in Article 9%(4) arises during that period.

Member States may adopt a separate administrative or judicial decision or act ordering the

removal.

Where Member States use — as a last resort — coercive measures to carry out the removal of a
third-country national who resists removal, such measures shall be proportionate and shall not
exceed reasonable force. They shall be implemented as provided for in national legislation in
accordance with fundamental rights and with due respect for the dignity and physical integrity

of the third-country national concerned.

In carrying out removals by air, Member States shall take into account the Common

Guidelines on security provisions for joint removals by air annexed to Decision 2004/573/EC.
Member States shall provide for an effective forced-return monitoring system.

Member States may decide that costs associated with removal, including detention in

accordance with Articles 18 and 22, are borne by the third-country national concerned or

another person or entity that has signed a declaration of commitment facilitating the prior

entry and stay in the European Union erin-accordance-with-Article 52} Employers
Sanctions Directive. &
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Article 119

Postponement of removal
1. Member States shall postpone removal:
(@ when it would violate the principle of non-refoulement, or
(b) for as long as a suspensory effect is granted in accordance with Article 16a 3362,

2. Member States may postpone removal for an appropriate period taking into account the
specific circumstances of the individual case. Member States shall in particular take into

account:
(@) the third-country national’s physical state or mental capacity;

(b) technical reasons, such as lack of transport capacity, or failure of the removal due to

lack of identification.

3. Ifaremoval is postponed as provided for in paragraphs 1 and 2, the obligations set out in

Acrticle 9%(3) may be imposed on the third-country national concerned.
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Article 1248

Return and removal of unaccompanied minors

1.  Before deciding to issue a return decision in respect of an unaccompanied minor, assistance
by appropriate bodies other than the authorities enforcing return shall be granted with due

consideration being given to the best interests of the child.

2.  Before removing an unaccompanied minor from the territory of a Member State, the
authorities of that Member State shall be satisfied that he or she will be returned to a member
of his or her family, a nominated guardian or adequate reception facilities in the State of

return.

Article 13

Entry ban
1. Return decisions shall be accompanied by an entry ban:
(@ if no period for voluntary departure has been granted, or
(b) if the obligation to return has not been complied with.

In other cases return decisions may be accompanied by an entry ban 2 _, including &2 _in

partictHar if the third country national benefits from reintegration assistance. &
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2. Member States may impose an entry ban, which does not accompany a return decision, to a
third-country national who has been illegally staying in the territory of the Member States and
whose illegal stay is detected in connection with border checks carried out at exit in
accordance with Article 8 of Regulation (EU) 2016/399 where justified on the basis of the
specific circumstances of the individual case and taking into account the principle of
proportionality <_, and avoiding as much as possible to postpone the departure of the third-

country national concerned. &

WV 2008/115/EC
= New
< Council

32. The length of the entry ban shall be determined with due regard to all relevant circumstances
of the individual case and shall & be-set ata-minimum-of not in principle exceed five-years
and-a-maxbmum-of ten years. & It may however exceed < _ten & five years if the third-
country national represents a serious threat to public ® _order & pehey, public security or

national security.
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43. Member States shall consider withdrawing, < _shortening & or suspending an entry ban
where a third-country national who is the subject of an entry ban issued in accordance with
paragraph 1, second subparagraph, can demonstrate that he or she has left the territory of a

Member State in full compliance with a return decision.

<> Member States may make the withdrawal or suspension of entry ban subject to the

payment by a third-country national concerned of the costs resulting from the decision, taken

in accordance with paragraph 7 of Article 10 para—#. Inthis-casethe-entry-banshall-notbe
vithdrawn-or-suspended-until-the third-country-national pays-these-costs: H-thecostsare-not
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Victims of trafficking in human beings who have been granted a residence permit pursuant to
Council Directive 2004/81/EC i ji

authorities? shall not be subject of an entry ban without prejudice to paragraph 1, first
subparagraph, point (b), and provided that the third-country national concerned does not

represent a threat to public @ _order & peliey, public security or national security.

Member States may refrain from issuing, withdraw or suspend an entry ban in individual

cases for humanitarian reasons.

Member States may withdraw or suspend an entry ban in individual cases or certain

categories of cases for other reasons.

22 Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-

country nationals who are victims of trafficking in human beings or who have been the
subject of an action to facilitate illegal immigration, who cooperate with the competent
authorities (OJ L 261, 6.8.2004, p. 19).

23

24 Regulation (EU) 2018/... of the European Parliament and of the Council of [...] on the
establishment, operation and use of the Schengen Information System (SIS) in the field of
border checks, and amending the Convention implementing the Schengen Agreement, and
amending and repealing Regulation (EC) No 1987/2006 [adoption pending].
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&

Paragraphs 1 to 54 shall apply without prejudice to the right to international protection, as
defined in point (a) of Article 2&) of Directive 2011/95/EUSeuneil-Di

O An NOA - an - mininaum ndard o ha A 1 1ANn AN

I new
< Council

Article 14

Return Management

1.  Each Member State shall set up, operate, maintain and further develop a national return
management system, which shall process all the necessary information for implementing this
Directive, in particular as regards the management of individual cases as well as of any
return-related procedure.

25
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2. The national system shall be set up in a way which ensures technical compatibility allowing
for communication with the 9 _platform & eentral-system established in accordance with
Article 50 of Regulation (EU) .../... [EBCG Regulation].

3. Member States shall establish programmes for 2 _supporting the 2 voluntary & return of

illegally staying third-country nationals who are nationals of third countries listed in Annex |

to Ceuncil Regulation 2018/1806 539/2001%5, & providinglogisticalfinancial-and-other
material-or-in-kind-assistance; set up in accordance with 2 national laws, regulations and

administrative provisions & natienaHegislation, forthe-purpose-ofsupporting-thereturn-of

26 Requlation (EU) 2018/1806 of the European Parliament and of the Council of 14 November
2018 listing the third countries whose nationals must be in possession of visas when crossing
the external borders and those whose nationals are exempt from that requirement (OJ L 303,

28 11 2018 p. 39) Geuneﬂ-ReguJaﬂen—éEG)—Ne%%Q#Z@O&—eH%Mamh—Z@O&—hsmg%he%hM
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Such 2 _programmes & assistance may-relude-supportforreintegration-in-the-third-country

ef return-o-which may consist of logistical, financial and other material or in-kind assistance

including support for reintegration in the third country of return.& .

The granting of such assistance, including its kind and extent, shalt © may take into
account & be-subjeetto the cooperation of the third-country national concerned with the
competent authorities of the Member States as provided for in Article 7 of this Directive

< and may be subject to conditions and grounds for exclusion impesed-by-the- Member-States
< as set out in national laws, requlations or administrative provisions, & in particular

concerning reintegration assistance @ for reintegration in the third country of return. &
competentauthorities-C.

< The assistance referred to in this paragraph shall not be granted 2@ as a rule & to Member

States shal foresee-an-exclusion-ground—f the third-country national who has already
benefited from reintegration assistance provided by a Member State. &
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CHAPTER Il
PROCEDURAL SAFEGUARDS

Article 15

Form

1. Return decisions and, if issued, entry-ban decisions and decisions on removal shall be issued
in writing and give reasons in fact and in law as well as information about available legal

remedies.

The information on reasons in fact may be limited where national law allows for the right to
information to be restricted, in particular in order to safeguard national security, defence,
public security and for the prevention, investigation, detection and prosecution of criminal

offences.
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Member States shall provide, upon request, a written or oral translation of the main elements
of decisions related to return, as referred to in paragraph 1, including information on the
available legal remedies in a language the third-country national understands or may

reasonably be presumed to understand.

Member States may decide not to apply paragraph 2 to third country nationals who have
illegally entered the territory of a Member State and who have not subsequently obtained an

authorisation or a right to stay in that Member State.

In such cases decisions related to return, as referred to in paragraph 1, shall be given by means

of a standard form as set out under national legislation.

Member States shall make available generalised information sheets explaining the main
elements of the standard form in at least five of those languages which are most frequently

used or understood by illegal migrants entering the Member State concerned.

Article 1643

Remedies

Fhe Third-country nationals concerned shall be afforded an effective remedy to appeal against

decisions related to return, as referred to in Article 15 (1), before a competent court or

tribunal. €
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< 2. To comply with the principle of an effective remedy, the third-country nationals cencerned

shall be granted the right to appeal against the return decisions before at least a court or
tribunal at first instance one asingle level of jurisdiction. &

< 3. Member States shall provide in their national legislation for the shortest time limit to appeal
against a return decision, which cannot exceed 14 days. When-the-third-country-nationals

eady-detained-accordingto-A e-18the time limitshall-notexceed 5-days. Such time

limits shall start to run from the date when the return decision is notified to the third-country

national or to his or her legal representative, or from another date set in accordance with

national law notably when the third-country national concerned absconded. &

> Where € 2 When the return decision is based on 2 or issued in the same act with € a

decision not granting a third-country national refugee status or subsidiary protection status in

accordance with Regulation (EU) .../... [Qualification Requlation], the time limits to appeal

the return decision shall be those laid down in national law in accordance with Article 53(6)

of [Asylum Procedure Requlation]. &

S Where & 2 When the return decision is based on or issued in the same act with @ a &

other decision ending @ or refusing a & the-legal stay, © by way of derogation from the

first subparagraph, & the time limits to appeal the return decision may be those laid down

in national law, but which shall not exceed 30 days. &
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<24. Member States shall take the-necessary measures to ensure that the court or tribunal concludes
examination of the appeal within the shortest possible period of time, which-as-arue-cannot

< 4a.Member States shall ensure that the compliance with the requirements arising from the respect

of the principle of non-refoulement is examined by the court or tribunal, at the request of the

third-country national or ex-officio, in the context of an appeal lodged in accordance with

paragraph 1, unless it had been examined by a court or tribunal in the context of a procedure

carried out in application of Regulation (EU) /... [Asylum Procedure Requlation], & @ and

where no new elements or findings have arisen or have been presented by the third

country national, which significantly modify the specific circumstances of the individual

case. &

< 4b Member States may provide for administrative review proceedings prior to an appeal before a

court or tribunal according to paragraph 1, provided that the administrative review does not

affect the provisions of paragraphs 1 to 4a of this Article. &_

< 5. The third-country national concerned shall have the possibility to obtain legal © assistance &

adwvice; representation and, where necessary, linguistic assistance. &
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< 6. Member States shall ensure that the necessary legal assistance advice and/or representation is

granted on request, free of charge; ard in accordance with relevant national legislation ot
rlesregarding-legalatd, and may provide that such free legal assistance and/or representation

is subject to conditions as set out in Regulation (EU) .../... [Asylum Procedure

Regulation]. &

2 Article 16a &

2 Suspensive effect &

< 1. Member States shall provide for either the automatic suspension of the enforcement of a

return decision or for the power of a court or tribunal to suspend the enforcement of a return

decision at the request of the third-country national concerned or ex officio, during the appeal

proceedings at first instance. &

2 2. 2 1In any case, & Member States shall provide that the enforcement of the return decision is

suspended where there may be a risk of the breach of the principle of non-refoulement. &
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3.8 2 < _In other cases Member States may decide to suspend the enforcement of a return

decision & <@ _during the appeal proceedings at first instance. &

24.C 3 Where the suspension 2 _is not automatic, & of thereturn-decisionis-granted

national concerned, Member States shall provide in their national legislation for the shortest
time limits to lodge a request to suspend the enforcement of a return decision, which in any

case cannot exceed < the time limits for lodging the appeal set out in Article 16 € 5

days. Member States shall ensure that a decision on the request for suspension of the

enforcement of a return decision is taken within the shortest time possible from the lodging of

such a request by the third-country national concerned. &

< Member States shall also ensure that the return decision is not enforced until the time

limit within which the request to suspend the enforcement of such a decision is lodged

and, when a request has been lodged within the time limit, pending the decision on this

request. &

< 5.4. The enforcement of a return decision shall not be suspended when the third-country national

lodges a subsequent appeal & <@ , except for cases for which Member States decide to

grant such a suspension in national law 2 < where-this-possibHity s provided for b
national law. &

[..]
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Article 17

Safeguards pending return

1. Member States shall, with the exception of the situation covered in Articles 1946 and 204,
ensure that the following principles are taken into account as far as possible in relation to
third-country nationals during the period for voluntary departure granted in accordance with
Article 9% and during periods for which removal has been postponed in accordance with

Article 119:
(@ family unity with family members present in their territory is maintained,
(b) emergency health care and essential treatment of illness are provided,;

(c) minors are granted access to the basic education system subject to the length of their

stay;
(d) special needs of vulnerable persons are taken into account.

2. Member States shall provide the persons referred to in paragraph 1 with a written
confirmation in accordance with national legislation that the period for voluntary departure
has been extended in accordance with Article 9%(2) or that the return decision will

temporarily not be enforced.
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CHAPTER IV
DETENTION FOR THE PURPOSE OF REMOVAL

W 2008/115/EC (adapted)

= new

Article 18

Detention

1. Unless other sufficient but less coercive measures can be applied effectively in a specific case,
Member States may eahy keep in detention a third-country national who is the subject of
return procedures in order to prepare the return and/or carry out the removal process, in

particular when:
(@) thereisarisk of absconding = determined in accordance with Article 6; <er

(b) the third-country national concerned avoids or hampers the preparation of return or the

removal process;: B> or <X

4 new
< Council

(c) the third-country national concerned poses a risk to public 2 _order & pehey, public

security or national security.

All grounds for detention shall be laid down in national law.
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Any detention shall be for as short a period as possible and only maintained as long as

removal arrangements are in progress and executed with due diligence.
2.  Detention shall be ordered by administrative or judicial authorities.
Detention shall be ordered in writing with reasons being given in fact and in law.

When detention has been ordered by administrative authorities, Member States shall @ _ensure
a judicial review of all relevant facts, evidence and observations submitted in the course of the

proceedings by: &

(@) either 2 providing & previde for a speedy judicial review of the lawfulness of
detention to be decided on as speedily as possible from the beginning of detention;

(b) or D_granting & grant the third-country national concerned the right to take
proceedings by means of which the lawfulness of detention shall be subject to a speedy
judicial review to be decided on as speedily as possible after the launch of the relevant
proceedings. In such a case Member States shall immediately inform the third-country
national concerned about the possibility of taking such proceedings.
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The third-country national concerned shall be released immediately if the detention is not

lawful.

3. Inevery case, detention shall be reviewed at reasonable intervals of time either on application
by the third-country national concerned or ex officio. In the case of prolonged detention

periods, reviews shall be subject to the supervision of a judicial authority.

4. When it appears that a reasonable prospect of removal no longer exists for legal or other
considerations or the conditions laid down in paragraph 1 no longer exist, detention ceases to

be justified and the person concerned shall be released immediately.
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5. Detention shall be maintained for as long a period as the conditions laid down in paragraph 1
are fulfilled and it is necessary to ensure successful removal. @ Withoutprejudice-to
Article 20, € Each Member State shall set a Hraited= maximum <= period of detentions

= of not less than three months and not more than < six months.
< Where national law allows for detention of minors, shorter periods of detention can

be foreseen in such cases. &

WV 2008/115/EC
< Council

6.  Member States may not extend the period referred to in paragraph 5 except for a limited
period not exceeding a further twelve months in accordance with national law in cases where
regardless of all their reasonable efforts the removal operation is likely to last longer owing

to:
(@) alack of cooperation by the third-country national concerned, or

(b) delays in obtaining the necessary documentation from third countries.
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Article 1946

Conditions of detention

1.  Detention shall take place as-a+ule 2 _generally in specialised & detention facilities © which

comply-with-the requirements-setoutinthis Article €. @ Where a Member State cannot
provide accommodation in a specialised detention facility and is obliged to resort to prison

accommodation, & the third-country nationals in detention shall 2 generally & be kept
separated from ordinary prisoners 9 _, butheed-notbe detained-in-a-separate-butding. &

2. Third-country nationals in detention shall be allowed — on request — to establish in due time

contact with legal representatives, family members and competent consular authorities.

3. Particular attention shall be paid to the situation of vulnerable persons. Emergency health care

and essential treatment of illness shall be provided.

4.  Relevant and competent national, international and non-governmental organisations and
bodies shall have the possibility to visit detention facilities, as referred to in paragraph 1, to
the extent that they are being used for detaining third-country nationals in accordance with

this Chapter. Such visits may be subject to authorisation.
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5. Third-country nationals kept in detention shall be systematically provided with information
which explains the rules applied in the facility and sets out their rights and obligations. Such
information shall include information on their entitlement under national law to contact the

organisations and bodies referred to in paragraph 4.

Article 20

Detention of minors and families

1. Unaccompanied minors and families with minors shall only be detained as a measure of last

resort and for the shortest appropriate period of time.

2. Families detained pending removal shall be provided with separate accommodation

guaranteeing adequate privacy.

3. Minors in detention shall have the possibility to engage in leisure activities, including play
and recreational activities appropriate to their age, and shall have, depending on the length of

their stay, access to education.

4. Unaccompanied minors shall as far as possible be provided with accommodation in
institutions provided with personnel and facilities which take into account the needs of
persons of their age.

5. The best interests of the child shall be a primary consideration in the context of the detention

of minors pending removal.
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Article 2148

Emergency situations

1. Insituations where an exceptionally large number of third-country nationals to be returned
places an unforeseen heavy burden on the capacity of the detention facilities of a Member
State or on its administrative or judicial staff, such a Member State may, as long as the
exceptional situation persists, decide to allow for periods for judicial review longer than those
provided for under the third subparagraph of Article 1835(2) and to take urgent measures in
respect of the conditions of detention derogating from those set out in Articles 1946(1) and
2034(2).

2. When resorting to such exceptional measures, the Member State concerned shall inform the
Commission. It shall also inform the Commission as soon as the reasons for applying these

exceptional measures have ceased to exist.

3. Nothing in this Article shall be interpreted as allowing Member States to derogate from their
general obligation to take all appropriate measures, whether general or particular, to ensure

fulfilment of their obligations under this Directive.
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CHAPTER V
BORDER PROCEDURE

2 Article 22 &

< Border procedure &

<2 1. 2 Where ¢ When a decision rejecting an application for international protection is taken
2 by the determining authority & by virtue of Article 41 of Regulation (EU) .../... [Asylum
Procedure Requlation], Member States shall issue a berder return decision to the third country

nationals concerned © , without prejudice to paragraph 9. ¢ © Member-States-shall-establish-border
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The provisions of Chapters @ 1 & , Il, 11l and 1V do not apply to procedures carried out in

=y

accordance with paragraph 1, except for articles [ @ 3,4,5, & 7, @ 8(1), € 8(6), 10, 11, 12,
13,216, 16a; & 17, 218(23)t0 (43) & ,19,20and 21]. &

Without prejudice to the possibility for the third-country national concerned to voluntarily

S5

comply with a @ berder return & decision referred-to-in-paragraph2, a period for voluntary
departure shall not be granted. Member States may however grant an appropriate period for

voluntary departure in accordance with Article 9 to third-country nationals holding a valid

travel document and fulfilling the obligation to cooperate with the competent authorities of
the Member States at all stages of the return procedures @ set out in & established-in
accordance-with Article 7. Member States shall require the third-country nationals concerned

to hand over the valid travel document to the competent authority until departure. &

Member States shall provide in their national legislation for the shortest time limits to lodge

an appeal against a @ berder &- return decision @ referred to in paragraph 1 € -2, which
shall atleast be @ no shorter than & 48 hours and < no longer than & netexceed one week.
(=
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£=.6. Member States shall 9 _take the Recessary measures to &_ensure previde-in-theirhational
legislation that the court or tribunal shall concludes the examination of the appeal at the same

time, or within the shortest possible period of time after the conclusion of the asylum appeal

proccedings at first instance in accordance with Article @ 41 € 53 of Regulation (EU) .../...
[Asylum Procedure Regulation]-which-in-anycase-cannot-exceed-30-days. &-
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< 8. In order to prepare the return or carry out the removal process, or both, ® the detention of a

third- country national & Forthispurpose. Member-State may-keep-the third-country-national
in-detention who has been detained in accordance with point d) of Article 8(3) of Directive

(EU) .../... [recast Reception Condition Directive] in the context of a procedure carried out

by virtue of Article 41 of Regulation (EU) .../... [Asylum Procedure Requlation], and who is
subject to return procedures pursuant to the provisions of this Chapter,®-Such-Detention shall
be for as short a period as possible and shall in no case exceed @ four & three

months. Detention may be maintained only as long as removal arrangements are in progress

and executed with due diligence. &
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[..

Member State that issue @ a & the refusal of entry in accordance to Article 14 of Regulation

]

(EU) 2016/399 2 and have decided not to apply this Directive in 2 application of &
accordance-with Article 2, paragraph 2a, & may-derogate fromthe provisionsofthis
article: © By-way-of derogation-from-paragraph-2-Member-States-may-decide-to-issue

they shall ensure that the treatment and level of protection of the third-country national
subject to @ a & refusal of entry is @ equivalent to the one set out in & polessfavorable
than the provisions @ of & seteutin paragraphs 3 to @ 8 & 9 of this Article. &
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CHAPTER VI¥
FINAL PROVISIONS

Article 23

Reporting

2.1 & . The Commission shall report every three years to the European Parliament and the Council

on the application of this Directive in the Member States and;-H-appropriate—propose
amendments.

< 2. The Commission shall report for the first time by [date] and focus on that occasion in

particular on the need to facilitate mutual recognition of return decisions, including @ on
the € Union financial support @ necessary for that purpose theirenforcement. & &C

< This report shall be accompanied, where necessary, by appropriate proposals to amend

relevant Union acts. @

9097/19 IV/KI 90
JALL LIMITE EN



9097/19 IV/KI 01
JALL LIMITE EN



Article 2424

Relationship with the Schengen Convention

This Directive replaces the provisions of Articles 23 and 24 of the Convention implementing the

Schengen Agreement.

v
< Council

Article 25

Transposition

1.  Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with Articles 6 to 10, Articles 13 and 14(3),-Article-16 2 and & Article
18 and-Article-22 by [ 2 _one year & six-menths after the day of entry into force] and with
Article 14(1) and (2) by [ ®_two years & ene year after the day of entry into force]. @ _Article
16, @ 16a & and Article 22 shall apply @ two years & 12-6-menths after the entry into force

of [Asylum Procedure Regulation]. & They shall immediately communicate the text of those

measures to the Commission.
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When Member States adopt those measures, they shall contain a reference to this Directive or
be accompanied by such a reference on the occasion of their official publication. They shall
also include a statement that references in existing laws, regulations and administrative
provisions to the Directive repealed by this Directive shall be construed as references to this
Directive. Member States shall determine how such reference is to be made and how that
statement is to be formulated.

2. Member States shall communicate to the Commission the text of the main provisions of

national law which they adopt in the field covered by this Directive.

Article 26

Repeal

Directive 2008/115/EC is repealed with effect from [...] [the day after the second date referred to
in the first subparagraph of Article 25(1)], without prejudice to the obligations of the Member
States relating to the time-limits for the transposition into national law of the Directive set out in

Annex I.

References to the repealed Directive shall be construed as references to this Directive and shall be
read in accordance with the correlation table in Annex II.
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Article 2227

Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

v

Articles [...] [articles which are unchanged by comparison with the repealed Directive] shall apply

from [...] [the day after the second date referred to in the first subparagraph of Article 25(1)].

W 2008/115/EC (adapted)

Article 28

Addressees

This Directive is addressed to the Member States in accordance with the Freaty-establishingthe
Hy[X> Treaties <X.

Done at Brussels,

For the European Parliament For the Council
The President The President
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