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ANNEX

DRAFT REGULATION ON THE MUTUAL RECOGNITION OF FREEZING AND
CONFISCATION ORDERS

[N

0J C 115, 45.2010, p.1.
OJ L 196, 2.8.2003, p. 45.
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Directive 2014/42/EU of the European Parliament and of the Council of 3 April 2014 on the freezing and
confiscation of instrumentalities and proceeds of crime in the European Union (OJ L 127, 29.4.2014, p. 39).
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(15) Cooperation between Member States, which is based on the principle of mutual recognition
and immediate execution of judicial decisions, presupposes confidence that the decisions to be
recognised and executed will always be taken in compliance with the principles of legality,
subsidiarity and proportionality. It also presupposes that the rights of persons that are affected by a
freezing order or a confiscation order should be preserved. Such affected persons, which could
be natural persons or legal persons, should include the person against whom a freezing order or
a confiscation order was issued, or the person owning the property that is covered by that order,
as well as any third parties whose rights in relation to that property are directly prejudiced by that
order, including bona fide third parties. Whether such third parties are directly prejudiced by a
freezing order or a confiscation order, is to be decided in accordance with the law of the

executing State.

(16) This Regulation does not have the effect of modifying the obligation to respect fundamental
rights and fundamental legal principles as enshrined in Article 6 of the Treaty on European Union
(TEU).

(17) This Regulation respects the fundamental rights and observes the principles recognised in the
Charter of Fundamental Rights of the European Union (the "Charter™) and the European
Convention for the Protection of Human Rights and Fundamental Freedoms (the "ECHR"). This
includes that any discrimination based on any ground such as sex, racial or ethnic origin,
religion, sexual orientation, nationality, language or political opinion, or disability should be

prohibited. This Regulation should be applied in accordance with those rights and principles.
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Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to
interpretation and translation in criminal proceedings (OJ L 280, 26.10.2010, p. 1).

Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to
information in criminal proceedings (OJ L 142, 1.6.2012, p. 1).

Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of access
to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third
party informed upon deprivation of liberty and to communicate with third persons and with consular authorities
while deprived of liberty (OJ L 294, 6.11.2013, p. 1).

Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening
of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal
proceedings (OJ L 65, 11.3.2016, p. 1).

Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural
safeguards for children who are suspects or accused persons in criminal proceedings (OJ L 132, 21.5.2016, p.
1).

Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016 on legal aid for
suspects and accused persons in criminal proceedings and for requested persons in European arrest warrant
proceedings (OJ L 297, 4.11.2016, p.1).
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as the recognition and execution of freezing orders and
confiscation orders should not be refused on grounds other than those provided for in this
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1o Joint Action 98/428/JHA of 29 June 1998 adopted by the Council on the basis of Article K.3 of the Treaty on
European Union, on the creation of a European Judicial Network (OJ L 191, 7.7.1998, p. 4).
1 Council Decision 2008/976/JHA of 16 December 2008 on the European Judicial Network (OJ L 348,

24.12.2008, p. 130).
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(20a) The issuing authority should transmit the freezing certificate or the confiscation
certificate, relating to an order concerning an amount of money, to the Member State where the
issuing authority has reasonable grounds to believe that the person against whom the order was
issued has property or income. On this basis, the certificate could be transmitted to the Member
State in which the natural person, against whom the order was issued, is residing or, if this
person has no permanent or settled address, is habitually residing. If the order was issued against
a legal person, the certificate could be transmitted to the Member State where the legal person is
domiciled.

(20b) With a view to the administrative transmission and reception of certificates relating to
freezing orders and confiscation orders, Member States could designate one or more central
authorities if this is necessary because of the structure of their internal legal system. Such a
central authority could also provide administrative support, play a coordination role and assist in
the collection of statistics, thus facilitating and promoting the mutual recognition of freezing

orders and confiscation orders.

(21) Where a confiscation certificate concerning an amount of money is transmitted to more
than one executing State, the issuing State should seek to avoid that more property is confiscated
than necessary so that the total value would go beyond the maximum amount. To that end, the
issuing authority should, among other things, (i) indicate in the confiscation certificate the value
of assets, if known, in each executing State, so that the executing authorities can take account
thereof; (ii) maintain the necessary contacts and dialogue with the executing authorities on the
property to be confiscated; and (iii) inform the relevant executing authority or authorities
immediately if it considers that there could be a risk that execution beyond the maximum amount
might occur. Where appropriate, Eurojust could exercise a coordinating role within its remit in
order to avoid excessive confiscation.

(21a) Member States should be encouraged to make a declaration, stating that as executing State
they would accept freezing certificates or confiscation certificates, or both, in one or more official
language(s) of the European Union other than their official language(s).
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(22) The executing authority should recognise a freezing order or a confiscation order and should
take the measures necessary for its execution. The decision on the recognition and execution of the
freezing order or the confiscation order should be taken and the freezing or confiscation should be
carried out with the same speed and priority as for similar domestic cases. Time limits, which
should be calculated in accordance with Regulation 1182/71,*? should be set out in order to ensure
a quick and efficient decision and execution of the freezing order or the confiscation order. As
regards freezing orders, the executing authority should, no later than 48 hours after the decision
on the recognition and execution of such an order has been taken, start taking the concrete

measures necessary to execute that order.

(25) In the execution of a freezing order, the issuing authority and the executing authority should
take due account of the confidentiality of the investigation. In particular, the executing authority
should guarantee the confidentiality of the facts and substance of the freezing order. This is without
prejudice to the obligation to inform affected persons of the execution of a freezing order in

accordance with this Regulation.

(26) The recognition and execution of a freezing order or a confiscation order should not be
refused on grounds other than those provided for in this Regulation. In particular, it should be
possible for the executing authority not to recognise and execute a confiscation order on the basis of
the principle ne bis in idem, on the basis of the rights of any interested party, or on the basis of the

right to be present at the trial.

(26a) There should be a ground for non-recognition of confiscation orders based on the fact that
the person did not appear in person at the trial resulting in a confiscation order linked to a final
conviction. This ground for non-recognition only applies to trials resulting in confiscation orders
linked to a final conviction and does not apply to proceedings resulting in non-conviction based
confiscation orders. However, in order for such ground to be able to apply, one or more hearings
should be held. The ground cannot apply if the relevant national rules of procedure do not
provide for a hearing. Such national rules should comply with the Charter and with the ECHR,
in particular with regard to the right to a fair trial. This is the case, for example, if the
proceedings are conducted in a simplified manner following, solely or in part, a written

procedure or a procedure in which no hearing is provided for.

12 Regulation 1182/71 of the Council of 3 June 1971 on determining the rules applicable to periods,

dates and time limits (OJ L 124, 8.6.1971, p. 1).
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(28a) After the execution of a freezing order, and following the decision to recognise and execute
a confiscation order, the executing authority should, in so far as possible, inform affected
persons known to it of such execution or such decision. This means that the executing authority
should do all reasonable efforts to determine who the affected persons are, verify how they can be
reached and inform those persons of the execution of the freezing order or of the decision to
recognise and execute a confiscation order. In carrying out these obligation, the executing
authority could ask the issuing authority for assistance, for example when the affected persons
appear to reside in the issuing State. The obligation under this Regulation for the executing
autority to provide information to affected persons is without prejudice to any obligation
incumbent on the issuing authority to provide information to persons under the law of the issuing
State, e.g. regarding the issue of a freezing order or regarding existing legal remedies under the

law of the issuing State.

(28b) In order to ensure the adequate management of the frozen property, the executing authority
has the possibility to sell or transfer the property, where necessary, in accordance with Article 10
of Directive 2014/42/EU, in particular where the property is frozen for a considerable period of

time.

(29) The issuing authority should be notified without delay if it is impossible to execute an order.
Such impossibility might arise because the property has already been confiscated, has disappeared,
has been destroyed, cannot be found at the location indicated by the issuing authority, or because
the location of the property has not been indicated in a sufficiently precise manner despite
consultations between the executing authority and the issuing authority. In such circumstances,

the executing authority will no longer be under the obligation to execute the freezing order.

(29a) Where mandatory provisions of law in the executing State make the execution of a freezing
order or a confiscation order legally impossible, the executing authority should contact the
issuing authority in order to discuss the situation and to find a solution. Such a solution could

consist in the issuing authority withdrawing the order concerned.
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(32a) Where an executing authority has received information on a a decision, issued by the
issuing authority or by another competent judicial authority in the issuing State, to restitute
frozen property to the victim, it should take the necessary measures to ensure that the property
concerned is frozen and restituted to the victim as soon as possible. The executing authority
could transfer the property to the issuing State, so that the latter could restitute the property to
the victim, or directly to the victim subject to the consent of the issuing State. The obligation to
restitute frozen property to the victim is subject to three conditions: the title of the victim to the
property should not be contested, meaning that it is accepted that the victim is the rightful owner
of the property and there are no serious claims putting this into question; the property should not
be required as evidence in criminal proceedings in the executing State; and the rights of affected
persons, in particular of bona fide third parties, should not be prejudiced. The executing
authority should restitute frozen property to the victim only if these conditions are met. Where an
executing authority considers that these conditions have not been met, it should consult with the
issuing authority, e.g to request for any additional information and discuss the situation, in order
to find a solution. If no solution can be found, the executing authority could decide not to

restitute the frozen property to the victim.

(32b) Each Member State should consider establishing a national centralised office responsible

for the management of frozen properties with a view to possible later confiscation, as well as for

the management of confiscated assets and properties. Frozen properties and confiscated

properties could be earmarked as a matter of priority for law enforcement and organised crime

prevention projects and for other projects of public interest and social utility.

(32c) Each Member State should consider establishing a national fund to guarantee appropriate

compensation for victims of crime, such as families of police officers and public servants killed

or permanently disabled in the line of duty. Member States could earmark a portion of

confiscated assets for that purpose.

(33) Member States should not be able to claim from each other the refund of costs resulting from
the application of this Regulation. However, where the executing Member State has incurred large
or exceptional costs, for instance because the property has been frozen for a considerable period
of time, a proposal by the executing authority that the costs be shared should be taken into account

by the issuing authority.

7526/18 SC/mvk 13
ANNEX DG D2 LIMITE EN



7526/18 SC/mvk
ANNEX DG D 2 LIMITE EN

[
N



(37a) The legal form of this instrument should not constitute a precedent for future legislative
instruments of the Union in the field of mutual recognition of judgments and judicial decisions
in criminal matters. The choice of the legal form for future instruments should be carefully
assessed on a case-by-case basis taking into account amongst others the effectiveness of the

instrument and the principles of proportionality and subsidiarity.
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CHAPTERII
SUBJECT-MATTER, DEFINITIONS AND SCOPE

Article 1

Subject-matter

Article 2

Definitions
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4 Text identical to the corresponding text in Directive 2014/42/EU.
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In such a case, the

executing authority also includes the authority that is competent to request such registration by
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Article 3

Offences

[ as well as other fraud, including that affecting the

financial interests of the European Union within the meaning of the Convention of 26 July 1995 on
"I 16

the protection of the European Communities’ financial interests

[N

> Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against

fraud to the Union's financial interests by means of criminal law (OJ L 198, 28.7.2017, p. 29).

Presidency suggest deleting the reference to the 1995 Convention, since it is merely hypothetical that the draft
Regulation will become applicable before 6 July 2019, date when Directive 2017/1371 will have to be
transposed and will replace that Convention. COM, however, prefers to keep it for the time being.
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CHAPTER I
TRANSMISSION, RECOGNITION AND EXECUTION OF FREEZING ORDERS

Article 4

Conditions for issuing and transmitting a freezing order

Article 5

Transmission of freezing orders

2. Member States may present a declaration stating that when a freezing certificate is
transmitted to them with a view to the recognition and execution of a freezing order, the issuing
authority must transmit, together with the freezing certificate, the original freezing order or a
certified copy thereof. However, only the freezing certificate has to be translated, in accordance
with Article 7(2).

2a. Member States may present the declaration referred to in paragraph 2 at the moment of
adoption of this Regulation, or at a later date. Member States may withdraw a declaration at any
time. Member States shall inform the Commission when they present or withdraw a declaration.
The Commission shall make the information received available to all Member States and to the
European Judicial Network (*"EJN'") as set out in Council Decision 2008/976/JHA.
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and at the latest within 2

working days, transmit the freezing order to the competent executing authority in its Member State

Article 6

Transmission of a freezing order to one or more executing States
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Article 7

Article 8

Recognition and execution of freezing orders
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Article 9

Grounds for non-recognition and non-execution of freezing orders

1.  The executing authority may decide not to recognise and not to execute the freezing order
only if:

(@) executing the freezing order would be contrary to the ne bis in idem principle;

(b) there is an immunity or privilege under the law of the executing State that would prevent the
freezing of the property concerned or there are rules on the determination or limitation of
criminal liability that relate to the freedom of the press and the freedom of expression in other

media, which prevent the execution of the order;

(c) the certificate provided for in Article 7 is incomplete or manifestly incorrect, and has not been
completed following the consultation in accordance with paragraph 2 of this Article;

(d) the order is based on a criminal offence committed wholly or partially outside the territory of
the issuing State and wholly or partially in the territory of the executing State and the conduct in

connection with which the order was issued is not an offence in the executing State;

(e) ina case falling under Article 3(2), the conduct giving rise to the order does not constitute an
offence under the law of the executing State; however, in cases that involve taxes or duties, or
customs and exchange regulations, the execution of the freezing order shall not be refused on the
grounds that the law of the executing State does not impose the same kind of tax or duty or does not
contain the same type of rules as regards taxes and duties or the same type of customs and exchange
regulations as the law of the issuing State.
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Article 10

Time limits for recognition and execution of freezing orders
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Article 11

Postponement of execution of freezing orders

in criminal
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Article 12
Confidentiality
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2.  Except to the extent necessary to execute the order, the executing authority shall guarantee
the confidentiality of the facts and substance of the freezing order in accordance with its national
law. As soon as the freezing order has been executed, affected persons shall be informed thereof

in accordance with Article 32a, without prejudice to paragraph 3.

3. To protect ongoing investigations, the issuing authority may request the executing authority to
postpone carrying out the obligation to inform affected persons of the execution of the freezing
order in accordance with Article 32a. As soon as it is no longer necessary to protect ongoing
investigations, the issuing authority shall communicate this to the executing authority, so that the
latter can inform affected persons of the execution of the freezing order in accordance with
Article 32a.

4.  If the executing authority cannot comply with the confidentiality obligations under this
Article, it shall notify the issuing authority immediately, and, where possible, prior to the execution
of the freezing order.

Article 14

Duration of freezing orders

1.  The property shall remain frozen in the executing State until the competent authority of that
State has responded definitively to a confiscation order transmitted in accordance with Article 17,
or until the issuing authority has informed the executing authority of any decision or measure that

causes the order to be unenforceable or to be withdrawn in accordance with Article 30(1).

2. The executing authority may, taking into account the circumstances of the case, make a
reasoned request to the issuing authority to limit the period for which the property shall be frozen.
When examining such a request, the issuing authority shall take all interests into account,
including those of the executing authority. The issuing authority shall react to the request as
soon as possible. If the issuing authority does not agree to the limitation, it shall inform the
executing authority of its reasons. In such case, the property shall remain frozen in accordance
with paragraph 1. If the issuing authority does not react within six weeks of receiving the request,

the executing authority is no longer obliged to execute the freezing order.
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Article 15

Impossibility to execute a freezing order
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Article 16 (Reporting)

Transferred to Art. 17.
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CHAPTER I

TRANSMISSION, RECOGNITION AND EXECUTION OF CONFISCATION ORDERS

Article 17
Transmission of confiscation orders

=

Member States may present a declaration stating that when a confiscation certificate is
transmitted to them with a view to the recognition and execution of a confiscation order, the
issuing authority must transmit, together with the confiscation certificate, the original
confiscation order or a certified copy thereof. However, only the confiscation certificate has to be
translated, in accordance with Article 20(2).

2a. Member States may present the declaration referred to in paragraph 2 at the moment of
adoption of this Regulation, or at a later date. Member States may withdraw a declaration at any

time. Member States shall inform the Commission when they present or withdraw a declaration.

The Commission shall make the information received available to all Member States and to the
EJN.
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and at the latest within 2 working days, transmit the confiscation certificate to the

Article 18

Transmission of a confiscation order to one or more executing States
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Article 19

Consequences of transmission of confiscation orders
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Article 20

Standard confiscation certificate

Article 21

Recognition and execution of confiscation orders
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[deadlines not agreed]

Article 22

Grounds for non-recognition and non-execution of confiscation orders

=

The executing authority may decide not to recognise and not to execute confiscation orders

only if:
(@) executing the order would be contrary to the ne bis in idem principle;

(b) there is an immunity or privilege under the law of the executing State which would prevent
the execution of a domestic confiscation order against the property concerned, or there are rules on
the determination or limitation of criminal liability that relate to the freedom of the press and the

freedom of expression in other media, which prevent the execution of the order;

(c) the confiscation certificate provided for in Article 20 is incomplete or manifestly incorrect,

and has not been completed following the consultation in accordance with paragraph 2;

(d) the order is based on a criminal offence committed wholly or partially outside the territory of
the issuing State and wholly or partially in the territory of the executing State and the conduct in
connection with which the order was issued is not an offence in the executing State;
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(e) the rights of affected persons would make it impossible under the law of the executing State
to execute the order, even where that impossibility is a consequence of the application of legal

remedies in accordance with Article 33;

(F) inacase referred to in Article 3(2), the conduct on which the order is based does not
constitute an offence under the law of the executing State; however, in cases involving taxes or
duties, or customs and exchange regulations, the execution of the order shall not be refused on the
ground that the law of the executing State does not impose the same kind of tax or duty or does not
contain the same type of rules as regards taxes and duties or customs and exchange regulations as
the law of the issuing State;

(g) according to the confiscation certificate provided for in Article 20, the person against whom
the confiscation order was issued did not appear in person at the trial resulting in a confiscation
order linked to a final conviction. This ground shall not apply where the confiscation certificate
states that, in accordance with further procedural requirements defined in the national law of the

issuing State, the person:

(i)  was summoned in person in due time and was thereby informed of the scheduled date and
place of the trial that resulted in the confiscation order, or actually received official information of
the scheduled date and place of that trial by other means in such a manner that it was established
unequivocally that that person was aware of the scheduled trial, and was informed in due time that

such a confiscation order could be handed down if that person did not appear at the trial;

(i)  being aware of the scheduled trial, had given a mandate to a legal counsel, who was either
appointed by the person concerned or by the State, to defend that person at the trial and was indeed

defended by that counsel at the trial; or

(iii) after having been served with the confiscation order and having been expressly informed of
the right to a retrial or an appeal in which the person would have the right to participate and which
would allow the merits of the case, including fresh evidence, to be re-examined, and which could

lead to the original decision being reversed:
- expressly stated that he or she did not contest the confiscation order, or

- did not request a retrial or appeal within the applicable time limits.
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Article 23

Time limits for recognition and execution of confiscation orders
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Article 24

Postponement of execution of confiscation orders

2. Notwithstanding Article 8(5), the competent authority of the executing State shall, for as
long as the (....) execution of a confiscation order is postponed, take all the measures it would

ithout delay [deadlines not
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without delay [deadlines NOT agreed], fake the measures necessary to execute the order and inform
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Article 25

Impossibility to execute a confiscation order

[without delay] taking into
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CHAPTER IV
GENERAL PROVISIONS

Article 26

Law governing execution

Article 27

Notification on the competent authorities

=

If it is necessary because of the structure of its internal legal system, each Member State
may designate one or more central authorities to be responsible for the administrative transmission
and reception of certificates relating to freezing orders and confiscation orders and for assisting its

competent authorities. The Member States shall inform the Commission of those authorities.
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Article 28

Communication

without delay -

=

All communications, including those intended to deal with difficulties concerning the
transmission or authentication of any document needed for the execution of the freezing order or the
confiscation order, shall be made directly between the issuing authority and the executing authority
and, where the Member State has designated a central authority in accordance with Article 27(2),
shall be made with the involvement of that central authority.

Article 29
Multiple orders
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Article 30

Termination of execution

ithout delay, withdraw the freezing certificate or confiscation

Article 31

Management and disposal of frozen and confiscated property
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" Directive 2014/60/EU of the European Parliament and of the Council of 15 May 2014 on the
return of cultural objects unlawfully removed from the territory of a Member State (OJ L 159,
28.5.2014, p. 1).
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7. Unless the confiscation order is accompanied by a decision to restitute property to the victim or
compensate that person in accordance with paragraphs 1 to 5, or unless otherwise agreed by the
Member States involved, the executing State shall dispose of the money obtained as a result of the

execution of a confiscation order as follows:

—~

a) if the amount obtained from the execution of the confiscation order is equal to or less than
EUR 10 000, the amount is to accrue to the executing State;

(b) if the amount obtained from the execution of the confiscation order is more than EUR 10 000,
50 % of the amount is to be transferred by the executing State to the issuing State.
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Article 32
Costs

Article 32a (new)
Obligation to inform affected persons

1.  Without prejudice to Article 12, following the execution of a freezing order and
following the decision to recognise and execute a confiscation order, the executing authority
shall, in accordance with procedures under its national law and as far as possible, inform the
affected persons known to it of such execution and of such decision without delay.

2. The information to be provided in accordance with paragraph 1 shall state the authority

who issued the order and the legal remedies available under the national law of the executing

State. The information shall also state, at least in a brief manner, the reasons for this order.

3. (ex 4) Where appropriate, the executing authority may ask the issuing authority for
assistance in carrying out the tasks referred to in paragraph 1.
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Article 33

Legal remedies in the executing State against recognition and execution

N

before a court in the executing State, without prejudice to the grounds for non recognition

referred to in Articles 9(1)(h) and 18(2)f).

Article 34

Reimbursement
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CHAPTER YV

FINAL PROVISIONS

Article 35
Statistics

Article 36

Amendments to the certificate and the form

The Commission shall be empowered to adopt delegated acts in accordance with Article 37
concerning any amendment to the certificate[s] [and the form] in Annexes I and I1. Such
amendments shall be in line with the provisions of this Regulation and shall not affect these

provisions.
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Article 37

Exercise of delegation

1.  The power to adopt delegated acts is conferred on the Commission subject to the conditions

laid down in this Article.

2. The delegation of power referred to in Article 36 shall be conferred for an indeterminate

period of time from ...[date of application of this Regulation].

3. The delegation of powers referred to in Article 36 may be revoked at any time by the
European Parliament or by the Council. A decision to revoke shall put an end to the delegation of
the power specified in that decision. It shall take effect the day following the publication of the
decision in the Official Journal of the European Union or at a later date specified therein. It shall not

affect the validity of any delegated acts already in force.

4.  Before adopting a delegated act, the Commission shall consult experts designated by each
Member State in accordance with the principles laid down in the Interinstitutional Agreement on
Better Law-Making of 13 April 2016.

5.  Assoon as it adopts a delegated act, the Commission shall notify it simultaneously to the

European Parliament and to the Council.

6. A delegated act adopted pursuant to Article 36 shall enter into force only if no objection has
been expressed either by the European Parliament or the Council within a period of two months of
notification of that act to the European Parliament and the Council or if, before the expiry of that
period, the European Parliament and the Council have both informed the Commission that they will
not object. That period shall be extended by ... [two months] at the initiative of the European

Parliament or of the Council.
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Article 38

Reporting and review clause

By [five years from the date of application of this Regulation] at the latest, and every five years
thereafter, the Commission shall submit a report to the European Parliament, to the Council and to

the European Economic and Social Committee on the application of this Regulation, including on

a) the possibility for Member States to present and withdraw declarations under Articles 5(2)
and 17(2);

b)  the application of Articles 31-31b on the management and disposal of frozen and

confiscated property, and on restitution of property to the victim and compensation of the victim.

Article 39
Replacement

Article 40

Entry into force

It shall apply from ... [date of entry into force of the Regulation plus 30 months], with the
exception of Article 27, which shall apply from ... [date of entry into force of the Regulation].
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Done at Brussels, ......
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