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on 
policy to be applied by executive government and 

or demerits withdrawal are matters of political judgement to be through 
political process. The legal question is whether the executive government can use 

the Crown's prerogative powers to give notice of withdrawal. We are not any 
concerned with the use that may be made of the CrO\vn's prerogative power, if such a 
power can as a matter of law be used in respect of Article 50, or what will follow if 
the Crown's prerogative powers cannot be so used. 

The parties to the proceedings to resolve the legal question 



our 

parties' principal submissions (paragraphs 

Our decision on the question (paragraphs 77-104) 

The Referendum Act 2015 (see paragraphs 105-108) 

v 

1 



were common 
once it is 

~~,,·~·--~, .. -. notice to be given: a notice cannot 
for example, saying that it will take effect if Parliament approves 
made in the course of the negotiations contemplated by Article 50(2). 

The effect of the notice 

1. Once a notice is given, it will inevitably result in the complete withdrawal of the 
United Kingdom from membership of the European Union and from the relevant 
Treaties at the end of the two year period, subject only to an agreement on an 

Kingdom and the European Council (acting 



a 

50(2). 

16. our turns on this, since it is that the two 
to be 50(2) is of a ..,,,.,·-""''" 
50(1). If the Crown has no prerogative power under the constitutional law of the 
United Kingdom to give a notice under Article 50(2), then it would appear to follow 
that under the provisions of Article 50(1) it cannot, on behalf of the United Kingdom, 
acting solely under its prerogative powers, make a decision to withdraw '·in 
accordance with (the United Kingdom's] own constitutional requirements". 



It is common the most 
the Parliament is sovereign and enacted 
the consent both Houses of Parliament is supreme (we will use 
shorthand simply to Parliament). Parliament can, by enactment 
legislation, change the law of the land in any way it chooses. There is no superior 
form of law than primary legislation, save only where Parliament has itself made 
provision to allow that to happen. The ECA 1972, which confers precedence on EU 
law, is the sole example of this. 



v 

is not subject to displacement by through the 
powers. But constitutional limits on the prerogative 

the Crown are more extensive than this. The Crown has only those prerogative powers 
recognised by the common law and their exercise only produces legal effects within 
boundaries so recognised. Outside those boundaries the Crown has no power to alter 
the law of the land, whether it be common law or contained in legislation. 



3 . 

common 

's to treaties 

Another feature of UK constitutional law is as a general applicable in 
normal circumstances, the conduct of international relations and the making and 
unmaking of treaties on behalf of the United Kingdom are regarded as matters the 
Crown in the exercise of its prerogative powers. 



of independent states between each are 
other than municipal courts 

administer: such courts have neither the means of deciding is 
right, nor the power of enforcing any decision which they may 
make." 

On the domestic plane, the power of the Crown to conclude treaties 
with other sovereign states is an of the Royal Prerogative, 

cannot 



A 

on 
a combination of principles 

the national 

content 
EU law, including principles 

of Member States, and terms 
and following below. 

It is this feature of the legal context which leads the claimants and interested parties to 
contend, in their subsidiary submission, that the ECA 1972 and other statutes which 
provide that EU law has effect in domestic law leave no room for the Crown to have 
any prerogative power to give notice under Article 50 to withdraw from the TEU and 
other relevant Treaties, since that would offend against the constitutional principle 
summarised in The Zamora by allowing Crown to alter domestic law 

to n"''"'""'"' 



as the judicial 
so both proceedings 

or cases referred to it national courts 
under reference procedure now contained Article 267 of the Treaty on 
Functioning European Union Controversial issues of law are to 
be national courts to authoritative determination 

,,u.,vrn.u courts are as interpreted 

features Community were established well before 
European Communities particular, the 

direct effect was established in the well-known judgments of the 
of Justice in Gend Loos ECLI:EU:C:1963:1 and Case 
ENEL [1964] ECR 585. It has been affirmed many times since, for instance in the 
well-known judgment in Case 106/77, Amminstrazione delle Finanze v Simmenthal 
SpA ECLI:EU:C:1978:49. Where EU law does not have direct effect but domestic 
legislation is introduced by a Member State to comply with its obligations under a 
Directive or other EU law, then as a matter of EU law a strong interpretive obligation 
applies so that the domestic legislation must be interpreted so as to be compatible 



v 

long to 1972 states that it 

"An Act to make provision connection with enlargement 
European Communities to include the United Kingdom, together 
(for certain purposes) the Channel Islands, the Isle of Man and 
Gibraltar". 



obligations 
time to created or arising by or the 
remedies and procedures from time to time provided for by or under 
the Treaties, as in accordance with the Treaties are without further 
enactment to be given legal effect or used in the United Kingdom shall 
be recognised and available in law, and be enforced, allowed and 
followed accordingly; and the expression 'enforceable EU right' and 
similar expressions shall be read as referring to one to which this 

applies." 



of 

as was recognised of ex 
Parliament legislated to give force and effect to EU law as set out in section 2(1) 

priority to all primary legislation, past or future. 

Section 3(1) requires the national courts in the United Kingdom to follow the rulings 
the the interpretation of EU law, as follows: 

"For the purposes of all legal proceedings any question as to the 
or effect of any of the Treaties, or as to 



rights is 
Kingdom 

One example 

law 

the Working Time Directive. if the United Kingdom had no obligation under 
law to maintain such rights domestic law, Parliament could choose to do so. The 

Secretary of State points to the fact that in many cases EU Directives and other laws 
have been implemented by domestic legislation, whether primary or subordinate, which 
will continue to apply, unless repealed, as free-standing enforceable domestic legislation 
when the United Kingdom leaves the European Union. The Secretary of State also points 
to the government's proposal for a Great Repeal Bill, according to which EU law rights 
would be re-enacted as ordinary rights in primary legislation. 



v 

rights in domestic and would undo or modify the 
Parliament though the enactment of the ECA claimants 

by the intended to give effect to each 
extent change 

to 
not 

The Secretary State 
withdrawal, Parliament has left the Crown with prerogative power to 

50. argues that claimants exaggerate extent 
and the degree to which categories (i) to (iii) were created by Parliament by the ECA 
1972. The Secretary of State accepts that category (iii) rights would be lost upon 
withdrawal, but he sought to minimise the extent of loss of category (i) rights and 
disputed that category (ii) rights were the product of enactment of the ECA 1972. 



our 
is paragraphs 

enactment was a necessary before ratification of the 
could occur, as Parliament Parliament contemplated, it was 

it enacted the ECA 1972 (and amended it to to later EU 
ratification those Treaties could occur. The is that Parliament 
intended that enactment of the ECA 1972 would provide the foundation 
acquisition by British citizens of rights under law which they could 
courts of other Member States. We therefore consider that the claimants are correct to 

Union pursuant to Article 50 
to bring 

bring effect, by enacting the ECA Although these are not rights 
the national courts of the United Kingdom, are nonetheless rights 

importance created by Parliament. Accordingly, the claimants are entitled to 
it would be surprising if could be removed simply through action 
under its prerogative powers. 

UK legislation in relation to the EU subsequent to the ECA 1972 

The European Communities (Amendment) Act 2008 



on cases 
institutions. 

European Referendum 

v 

2015 

The 2015 Referendum Act provided, in section 1, for the holding of a referendum on 
the question, "Should the United Kingdom of Union 

l 1) 



v 

Crown is prevented 
the United Kingdom from giving notice authority 

Parliament, any power under the Crown's prerogative to do so has been removed 
by the 1972 or by subsequent legislation relation to the European Union. In 
addition, Mr Green QC argued in the further alternative that any relevant power under 
the Crown's prerogative was removed by the EUA 2011. 

The Secretary State submits as follows. 



Although Referendum confer 
Secretary of State to give notice under 50(2), the implication 
fact that the 2015 Referendum Act is on whether is 
required before notice could be given under that Article supported the contention 
that Parliament accepted the continued existence of the prerogative powers of the 
Crown to give such notice; it certainly contains no restriction on such prerogative 
power as may still exist. 

Our decision on the legal question 



interpretation relation to abrogation 
De Keyser 's Hotel leads to the conclusion that 

retained prerogative power to take steps to withdraw the United 
the now, 

Crovvn · s prerogative to give notice under Article 50. 

The approach to the interpretation of the 1972 as a constitutional statute 

Statutory interpretation, particularly of a constitutional statute which the 
reasons given at paragraph 43-44, must having 



prerogative in 
United Kingdom. 

left out part relevant constitutional background. It was 
State making recourse to this approach to statutory interpretation 

own submission that the conduct of international relations is a matter 
for the Crown in the exercise of prerogative powers. He made it so in order to 
that express at rate especially clear) language would need to be found 

Parliament intended to remove 
Kingdom 

this, the 
submission on 1972 gave no value to the usual constitutional 
principle that, unless Parliament legislates to the contrary, the Crown should not have 
power to law of the land by the exercise its prerogative powers. 

In our view, the Secretary of State's submission is flawed at this basic 
reinforced by reference to two constitutional principles. 

The principle that the Crown cannot use its prerogative powers to 

That view is 



v 

as a constitutional statute is such 
the 

'"~V•hJh'n'-'HL legislation: see Thoburn v Sunderland 
at (60]-[64], and section of the It can only be repealed 

if Parliament makes it especially clear in the later repealing legislation is 
it wishes to do. Since in enacting the ECA 1972 as a statute of major constitutional 

importance Parliament has indicated that it should exempt from casual 
to likely that 

on international plane 

'''"'~·VUCU principle is the well settled limitation on the constitutional understanding 
that the conduct of international relations is a matter for the Crown in the exercise of its 
prerogative powers. The Secretary of State has overstated that constitutional 
understanding as his submission overlooks the inter-relationship between that principle 
and the constitutional principle summarised in The Zamora, which was highlighted by 
Lord Oliver Rayner in passage quoted at paragraph 33 above. It is precisely 



agreement is 
treaties (which for purpose includes protocols: see 

included the definition "the Treaties" 
Act of 1972. it is specifically excluded by section 

1993. It follows that the Protocol is not one of the 
covered under section 2(1) of the Act of 1972 by which 

Community treaties have force in domestic law. It not 
one of the treaties by section 2(1) merely because, 

it is see 

[counsel the claimant] argues that under paragraph 
Protocol, the United Kingdom has agreed to authorise the 

eleven member states to have recourse to the Community 
institutions for the purpose of giving effect to the Agreement. But this 
is an obligation on the international plane, not the domestic plane. He 
further argues that Protocol may have indirect 



v 

it is to •vF,hHULV 

law into domestic law (and to create the category (ii) 
could not be undone exercise of prerogative power. With 

ECA 1972, the Crown has no prerogative power to effect a withdrawal 
Treaties on whose continued existence the rights 

introduced into domestic law depend (rights in categories (i) and (iii)) and on whose 
continued existence the wider rights of British citizens in category (ii) also depend. The 
Crown therefore has no prerogative power to effect a withdrawal from relevant 
Treaties by giving notice under Article 50 of the TEU. 



section shows Parliament intended to 
law rights which were in place and would continue to be 

vAU,LLVH to the United Kingdom under the relevant Treaties. 
"enforceable 

1) as 
that this is what Parliament meant to "'"r""''"' 

inconsistent with 
prerogative to undo those 
Kingdom the 

existence 
rights by effecting 

Section 2(2) also indicates that Parliament believed and intended that it was 
legislating to give effect to EU law in domestic law and that effect its 
legislation should not be capable of being undone by the Crown through the 
exercise of its prerogative powers. Section 2(2) confers a power to make 
subordinate legislation to obligation" 

to 



a high degree of Parliamentary control by approval 
resolution both Houses before an ancillary treaty qualifies as a for 
the purposes of the Act that Parliament at the same time intended that the 
Crown should be able to change domestic law by the simple means of using its 
prerogative power to withdraw the United Kingdom from the Treaties. 
Moreover. the fact that Parliament's approval is required to give even an 
ancillary treaty made by exercise of the Cro\Vn's prerogative effect in domestic 
law is strongly indicative of a converse intention that the Crown should not be 
able, by exercise of its prerogative powers, to make far more profound changes 



The we set out and we 
reached are fully in line with the guidance given in De Keyser ·s Royal Hotel. That case 
establishes that Crown prerogative powers may be impliedly abrogated by primary 
legislation: [1920] AC 508, 526 (Lord Dunedin), 539 (Lord Atkinson), (Lord 
Moulton), 561-562 (Lord Sumner) and 575-576 (Lord Parmoor). It also provides an 
example of one kind of case where that will be found to have occurred, where a 
matter formerly dealt vvith under the Crown's prerogative powers 

statute. 



v 

in Fire Brigades case was 
not to have legislated in vain. Even though the statutory compensation 
scheme had not yet been brought into force, the Secretary of State was under a duty to 
consider bringing it into force at some point. He could not use the Crown's 
prerogative powers to create a new prerogative scheme which was incompatible with 
the statutory scheme and was intended to stand in place of it, even though the 
statutory scheme was not yet in effect. In the present case, on the other hand, sections 
2(1), 2(2) and 3(1) of the ECA 1972 set out legal duties already force which require 

to be to the present to 



v 

statutes 

terms 
we not find it to address the 

supplementary submissions made by Miss Mountfield QC on the effect of the Act of 
Union of 1707. Nor is it necessary or appropriate to consider various alternative 
arguments put forward by the claimants, interested parties and other interveners. They 
relied upon the 2002 Act, but that came well after the enactment of the material 
provisions in the ECA 1972 and cannot affect their meaning; and in so far as the 2002 
Act was relied as further legislation abrogating prerogative if the 

not 



that the judge did not 
50 addressed to us. It is 

unsurprising that his conclusion at [105] that notification under Article 50 will 
''probably" ultimately lead to changes in United Kingdom law was arrived 

at without knowledge it had been accepted before us on all sides that it 
necessarily will have that effect. The same must be said of his observation that at 
the point when the application of EU law in the United Kingdom changes, "the 
process necessarily will be one controlled by parliamentary legislation, as this is 



Conclusion and form of declaratory relief 

is Since it is a 
be entitled to grant appropriate declaratory relief. The Secretary 
well. It is appropriate the precise form of the declaratory 

once seen this judgment 

0. case came on before us as a "rolled up" hearing, 
judicial review and, if granted, the substantive 

at one hearing. We formally grant permission. 

the court must 
State accepts this as 
to to be 

111. For the reasons we have set out, we hold that the Secretary of State does not have 
power under the Crown's prerogative to give notice pursuant to TEU 
for W 




