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EXECUTIVE SUMMARY

Hate speech and hate crime incidents, including those committed online, are on the
rise in Europe!, despite the existence of a robust legal framework. This study provides an
overview of the legal framework applicable to hate speech and hate crime, as well as to
blasphemy and religious insult. It also evaluates the effectiveness of existing
legislation in selected Member States and explores opportunities to strengthen the
current EU legal framework, whilst fully respecting the fundamental rights of freedom of
expression and freedom of thought, conscience and religion. The study also provides the
European Parliament with guidelines on dealing with hate speech within the EU
institutions.

Legal framework on hate speech and hate crime

At the EU level the legal framework includes inter alia: Council Framework Decision
2008/913/JHA (CFD)? (requiring Member States to penalise the most severe forms of
hate speech and hate crime); and the Audiovisual Media Services (AMSD)® and
Electronic Commerce Directives (ECD)* (controlling racist and xenophobic behaviours in
the media and over the internet). It is important to view the EU measures aimed at
addressing racism and xenophobia in the context of the broader EU legislative framework.
Instruments aimed at supporting victims of crime and antidiscrimination measures are of
particular relevance in this respect. These include Directive 2012/29/EU> (Victims’ Support
Directive) and the EU’s equality and anti-discrimination legislation (e.g. Directive
2000/43/EC® (the Racial Equality Directive)). The Racial Equality Directive is complemented
by other antidiscrimination legislative instruments such as Directive 2000/78/EC’ (the
Employment Equality Directive) and Directives 2004/113/EC and 2006/54/EC® (the Equal

! European Commission against Racism and Intolerance (ECRI), ‘Annual report on ECRI's activities covering the
period from 01 January to 31 December 2014/, (2014), available at:
http://www.coe.int/t/dghl/monitoring/ecri/activities/Annual Reports/Annual%?20report%202014.pdf.

2 European Commission, ‘Report from the Commission to the European Parliament and the Council on the
implementation of Council Framework Decision 2008/913/JHA on combating certain forms and expressions of
racism and xenophobia by means of criminal law’, COM(2014)27 final, (2014), available at
http://ec.europa.eu/justice/fundamental-rights/files/com 2014 27 en.pdf.

3 Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of
certain provisions laid down by law, regulation or administrative action in Member States concerning the provision
of audiovisual media services (AMSD), O] L 95, 15 April 2010, p. 1-24, available at: http://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010L0013.

4 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market (ECD), OJ L 178, 17.7.2000,
p. 1-16., available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32000L0031.

5 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum
standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision
2001/220/IJHA (Victim Support Directive), OJ L 315, 14.11.2012, p. 57-73, available at: http://eur-
lex.europa.eu/legal-content/EN/TXT/?qid=1443106283046&uri=CELEX:3201210029.

6 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin (Racial Equality Directive), O] L 180, 19.7.2000, p. 22-26, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1443106394309&uri=CELEX:32000L0043.

7 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation (Employment Equality Directive), OJ L 303, 2.12.2000, p. 16-22, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1443106484156&uri=CELEX:32000L0078.

8 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between
men and women in the access to and supply of goods and services, O] L 373, 21.12.2004, p. 37-43, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1443106574866&uri=CELEX:32004L0113 and Directive
2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle
of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast),
0J L 204, 26.7.2006, p. 23-36, available at:

http://eur-

lex.europa.eu/search.htmI?DTN=0054&DTA=2006&qid=1443106705146&DB TYPE OF ACT=directive&CASE LA
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Treatment Directives). The EU also provides its support in practice by financing projects
aimed inter alia at fighting hate speech and hate crime (for example under the Europe for
Citizens Programme 2014-2020° or the Rights, Equality and Citizenship Programme 2014-
2020'%).

The current study, developed on the basis of information gathered through seven national
studies (Belgium, Germany, Greece, France, Hungary, the Netherlands and Sweden), has
revealed some major drawbacks of the current legal framework applicable to hate speech
and hate crime:

Shortcomings related to the transposition of the CFD include its incomplete
transposition. Gaps in transposition mainly arise in connection with Article 1(1)(c) and
1(1)(d) of the CFD requiring the penalisation of the condoning, denial or gross trivialisation
of genocide, crimes against humanity and war crimes and of Nazi crimes, respectively. To
ensure effective protection against the most severe forms of hate speech and hate crime, it
is recommended that the European Commission (EC) initiates infringement proceedings
against Member States failing to transpose the CFD. Another issue derives from the
transposition of the protected characteristics (grounds upon which hate speech and hate
crime are prohibited) set out in the CFD, the AMSD and the ECD. As a general rule, Member
States’ legislation refers to characteristics beyond those required by the CFD, the AMSD
and the ECD. Member States have not taken a harmonised approach in this respect, thus
the list of protected characteristics varies from Member State to Member State. Therefore
an ambitious review of existing EU law might be necessary.

The use in practice of the CFD, the AMSD and the ECD is hindered by similar factors.
Member States fail to collect sufficient reliable data on hate speech and hate crime
incidents, which hinders the monitoring and assessment of the scale of the problem. This
mainly results from the fact that data collection related competences are often divided
between more than one authority, whose data collection efforts are not harmonised. To
overcome the existing data gap, Member States with less developed or harmonised data
collection methods could be encouraged to learn from Member States with good practices in
place. The underreporting of hate speech and hate crime incidents by victims also hinders
the understanding of the scale of the problem. Member States could be encouraged to raise
awareness of the means of reporting incidents or to facilitate reporting through alternative
means, such as anonymously, through the internet or victim support organisations.

The absence of shared understanding by practitioners of the applicable legal
provisions seems to be an issue across the globe. The provision of clear guidance to
practitioners, for example through awareness raising materials or training programmes, is
therefore needed. These tools should provide practitioners with the skills necessary to duly
investigate, prosecute and adjudicate hate speech and hate crime incidents.

In addition, applicable rules often fail to cover the liability of operators for the
publication of hate content by bloggers or users of social media sites. The liability of
bloggers and users of websites is often regulated; however these individuals are sometimes
difficult to trace back, moreover it is often difficult to prove their motivation. The situation

W_SUMMARY=false&DTS DOM=ALL&typeOfActStatus=DIRECTIVE&type=advancedSUBDOM INIT=ALL ALL&DTS
SUBDOM=ALL ALL.

European Commission (EC) website, Europe for Citizens Programme 2014-2020, available at:
http://ec.europa.eu/citizenship/about-the-europe-for-citizens-programme/future-programme-2014-
2020/index_en.htm.
0 EC  website, Rights, Equality and Citizenship = Programme  2014-2020, available at:
http://ec.europa.eu/justice/grantsi/programmes-2014-2020/rec/index en.htm.
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is an issue of concern given that internet remains a critical tool for the distribution of racist
and hateful propaganda. To overcome the potential impunity of offenders it is
recommended to regulate the liability of operators, thereby encouraging them to better
control the content of blogs and social media websites. Alternatively Member States could
reinforce their efforts of monitoring the content of websites. This however, should be done
in @ manner ensuring the sufficient respect of freedom of expression.

In most Member States, no concerns have arisen regarding the unnecessary limitation
of freedom of expression by hate speech legislation, or vice versa. France constitutes
an exception in this respect where debates over the borderline between the protection of
human dignity and the freedom of expression have recently reignited, when the French
Government announced its new campaign against online hate speech. Some considered the
French measures as too restrictive of the freedom of expression'!. Guidance on where the
borderline stands between the two fundamental rights is found in the case law of the
European Courts of Human Rights (ECtHR). The ECtHR has ruled that in a democratic
society, which is based on pluralism, tolerance and broadmindedness, freedom of
expression should be seen as a right extending also to information and ideas that might
offend, shock or disturb others. Any limitation of the freedom of expression must be
proportionate to the legitimate aim pursued!?. Member States could also be encouraged to
sign and ratify the Council of Europe’s (CoE) Additional Protocol to the Convention of
Cybercrime®®, which gives due consideration to freedom of expression, while requiring the
criminalisation of racist and xenophobic acts committed online.

Finally, the absence of one comprehensive policy dealing with hate speech and hate
crime is itself a matter that should be addressed. This could be addressed through the
adoption of a comprehensive strategy for fighting hate speech and hate crime. The
Strategy could define concrete policy goals for the Member States, targeting the most
severe forms of hate speech and hate crime, including online crime. These policy goals
could be set in light of the most important factors hindering the application of hate speech
and hate crime legislation in practice. These factors, as explained in details above, include
inter alia the insufficient transposition of applicable rules, the inadequate knowledge of
practitioners of the rules applicable to hate speech and hate crime, the insufficient data
collection mechanisms in place and the existence of severe underreporting. The Strategy
should ensure the sufficient respect of freedom of expression and acknowledge that hate
speech and hate crime are present in all areas of life (e.g. politics, media, employment).

Legal framework on blasphemy and religious insult

While being very active in the fight against hate speech and hate crime, the EU did not
adopt specific instruments with regard to blasphemy and/or religious insult. Blasphemy
laws are rarely used and blasphemy is rarely prosecuted in EU Member States. However,
the existence of these laws may still have a negative effect on freedom of
expression. Increasing attention has been reserved at international and EU levels to the
assessment of possible clashes between blasphemy and religious insult laws and freedom of
expression and freedom of thought, conscience and religion.

1 The Guardian, ‘France launches major anti-racism and hate speech campaign’, (2015), available at:
http://www.theguardian.com/world/2015/apr/17/france-launches-major-anti-racism-and-hate-speech-campaign,
and Joseph Bamat ‘France prepares for war against online hate speech’, (2015) available at:
http://www.france24.com/en/20150224-france-online-hate-speech-internet-anti-semitic-racism-legal-reforms-
taubira.

2 ECtHR, Handy Side v. UK, application no. 5493/72, 7 December 1976, available at:
http://hudoc.echr.coe.int/eng?i=001-57499#{ "itemid":["001-57499"]}

13 Additional Protocol to the Convention on Cybercrime, concerning the criminalisation of acts of a racist and
xenophobic nature committed through computer systems, available at:
http://conventions.coe.int/Treaty/en/Treaties/HtmI/189.htm.
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The current study, developed on the basis of information gathered through eight national
studies (Austria, Denmark, Finland, Germany, Greece, Ireland, Italy and Poland) revealed
that offence provisions applicable to blasphemy/religious insult often overlap with
hate speech provisions, thereby calling into question the necessity to separately regulate
blasphemy/religious insult. The study concludes that Member States should assess whether
the need to protect public order by protecting individuals and groups belonging to minority
religions could actually be better satisfied by reinforcing or duly implementing the existing
national legislation on hate speech.

The use of applicable provisions in practice is also hindered by the absence of clear
definitions of one or more crucial elements of the offence provisions (e.g. religious
feelings, religion or religious denomination, lack of respect, disparagement or malice) or by
the fact that the offence provisions might have a ‘chilling effect’ on the expression of
opinions via public debates and art performances. This effect might manifest in censorship
and self-censorship of artists. Due to the provisions’ possible clashes with constitutionally
guaranteed principles and in view of the diversity of religious beliefs in Europe and of the
democratic principle of the separation of state and religion, it seems necessary to
reconsider the criminalisation of blasphemy/religious insuit.

In some Member States, media self-regulations specifically address blasphemy/religious
insult. However, their scope of application and effect vary considerably. The national
studies revealed that self-regulations could potentially better protect freedom of
expression and freedom of religion, conscience and thought (also with respect to
atheist or agnostic groups) than criminal law rules, therefore the adoption of such rules
should be promoted.

Press complaints bodies, media ombudspersons or other self-regulatory bodies
dealing with blasphemy and or religious insults are not present in all Member States. Such
bodies should be created, where they do not yet exist, and should discuss possible
remedies for offences to religion.

Guidelines on addressing hate speech within the EU institutions

The study provides an overview of the legal framework that would apply to hate speech
offences committed by officials of EU institutions and Members of the European Parliament
and Commission and suggests ways to effectively deal with such occurrences.

Although general provisions ban the use of offensive language including insulting and/or
defamatory remarks there is no provision specifically tackling hate speech within the
EU institutions. Therefore, it is recommended that the EU institutions consider introducing
an explicit reference to hate speech in the Staff Regulations and Annex IX of the said
Regulations as well in all pertinent legal standards. Additionally, detailed standards of
conduct of officials of EU institutions and Members of the Commission and Parliament,
including in relation to the use of language, should be defined in the form of Guidelines.

Different liability regimes apply to hate speech offences depending on whether the
offence is perpetrated by officials or Members of the Parliament and Commission. Members
of the European Parliament enjoy absolute immunity for votes cast and opinions expressed
in the performance of their duties (Article 8 of the Protocol on the Privileges and
Immunities of the European Union). Absolute immunity may not be waived or renounced
and applies even after the end of the mandate. Therefore, MEPs may not be subject to
prosecution for hate speech if the statements in question have been made in the

14
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performance of their duties . As regards statements which are not linked to parliamentary
duties and thus fall outside the scope of Article 8 of the Protocol, Article 9 of the Protocol
granting relative immunity comes into play. The scope of relative immunity however partly
depends on national law. Relative immunity may be waived by the European Parliament.
The case-law of the Court of Justice (CJEU) clarifies what amounts to an exercise of a
Member’s duties. It is recommended that interpretations of the scope of absolute immunity
ensure a balance between the freedom of expression of Members of the European
Parliament and the fundamental rights of citizens (e.g. right to access to justice) who
become victims of insulting statements.

Stakeholders consulted indicated that reactions to hate speech incidents are often weak
and the sanctions applied in practice are low. Existing rules should be reviewed to ensure
that sanctions are sufficiently effective, dissuasive and proportionate to tackle hate speech
offences. EU institutions could qualify hate speech offences as ‘serious’ cases of misconduct
in the Staff Regulations and Annex IX of the said Regulations.

15
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1. INTRODUCTION

1.1. Background

The beginning of 2015 was marked by a string of terrorist attacks. On 7 January, 11 people
were Killed in the Charlie Hebdo shooting in France, and on 15 February a terrorist attack
hit the main synagogue of the Jewish community in Copenhagen, leaving one person dead
a two wounded. Some attempted attacks were also reported in Belgium. In the aftermath
of these events, evidence shows'® that negative sentiments against certain groups, in
particular against Jewish people and Muslims, have escalated.

It is claimed that legal measures available to fight hate speech and hate crime against
certain groups are inefficient. As an example, a recent report of the European Commission
on the transposition and implementation of Council Framework Decision 2008/913/JHA®
(CFD), which Decision provides criminal law protection against hate speech and hate crime,
notes that the transposition of the provisions set out therein is often incomplete and/or
incorrect. The same report highlights that the implementation of the CFD is hindered by
various factors in practice, including practitioners’ insufficient knowledge of the relevant
legislation. A recent public consultation preceding the European Commission’s Annual
Colloquium on Fundamental Rights!® also revealed that most stakeholders active in the field
find the transposition and implementation of legislation applicable to discrimination, hate
crime and hate speech inefficient and call for its reinforcement'’.

Despite the existence of potential issues with the currently applicable legal framework,
there is no consensus regarding the way forward. Concerns mainly arise from the potential
limitations of some fundamental rights, and in particular of the fundamental rights of
freedom of expression and freedom of thought, conscience and religion, that might result
from any potential responses to hate speech and hate crime.

Such concerns have arisen in connection with internet and social media in particular. On
the one hand these are seen as important fora for expressing opinions freely, whereas on
the other hand evidence shows that these platforms provide easy support for the
proliferation of hate speech and hate crime. In the aftermath of the recent terrorist attacks,
some Member States, such as France, took a radical stand point in this respect by
announcing the possible adoption of stricter laws on online hate speech, allowing the
authorities to for example shut down offending websites!®. In other Member States,
concerns have arisen about the further radicalisation of applicable legislation, taking into
account the potential clashes thereof with some fundamental rights. Moreover, non-

4 Examples of incidents against these communities have been highlighted by the Fundamental Rights Agency of
the European Union (FRA) in the following report, ‘Reactions to the Paris attacks in the EU: fundamental rights
considerations’ (2015), available at http://fra.europa.eu/sites/default/files/fra-2015-paper-01-2015-post-paris-
attacks-fundamental-rights-considerations-0 en.pdf.

15 EC, ‘Report from the Commission to the European Parliament and the Council on the implementation of Council
Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by
means of criminal law’, COM(2014)27 final, (2014), available at http://ec.europa.eu/justice/fundamental-
rights/files/com 2014 27 en.pdf.

6 The Annual Colloquium on Fundamental Rights is called ‘Tolerance and respect: preventing and combating anti-
Semitic and anti-Muslim hatred in Europe’. The Colloquium will take place on 1-2 October 2015. More information
is available at: http://ec.europa.eu/justice/events/colloguium-fundamental-rights-2015/index en.htm.

7 EC’'s Directorate-General (DG) Justice and Consumers, ‘Public Summary Report’, (2015) available at:
http://ec.europa.eu/justice/events/colloguium-fundamental-rights-

2015/files/colloguium_public consultation summary web.pdf.

8 Joseph Bamat, ‘France prepares for war against online hate speech’, (2015), available at:
http://www.france24.com/en/20150224-france-online-hate-speech-internet-anti-semitic-racism-legal-reforms-

taubira/.
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governmental organisations (NGOs) such as Amnesty International, expressed concerns
that Member States might rush into measures that impose restrictions that impact on the
right to freedom of expression and other fundamental rights*®.

Other concerns were pertinent to the existence of blasphemy laws in some of the EU
Member States. As recalled by, for example, the Council of the European Union’s Guidelines
on the promotion and protection of freedom of religion and belief?°, which is mainly used by
the European Union (EU) in its external relations, ‘laws that criminalise blasphemy [...] can
have serious inhibiting effect on freedom of expression and on freedom of belief’. Therefore
the Guidelines recommend the decriminalisation of such offences. The Venice Commission??
and the Parliamentary Assembly of the Council of Europe?’ have also recommended the
abolition of provisions penalising blasphemy and religious insult, which latter offence is
considered as similar to blasphemy. Both organisations argued that decriminalisation is
necessary in view of Articles 10 (freedom of expression) and 9 (freedom of thought,
conscience and religion) of the European Convention of Human Rights?3, which are mirrored
in Articles 11 and 10 of the EU Charter of Fundamental Rights®*. Whereas in some Member
States, such as Austria and Ireland®®, where such provisions still exist, debates are on-
going on the decriminalisation of existing laws, in other Member States, such as Denmark,
debates concluded that provisions penalising blasphemy should remain in force?®.

In addition, concerns have also arisen that internal mechanisms currently in place within
the EU institutions fail to address occurrences of hate speech effectively. A recent report of
the European Network Against Racism (ENAR)?’ suggests that during the 2014 electoral
campaign for the European elections, 42 hate speech incidents were reported. The report
claims that out of the persons who committed these incidents, five are currently Members
of the European Parliament (MEPs)?. Estimates also suggest that over 10% of all MEPs are
from parties propagating racist and/or xenophobic ideas?®. Despite these unsettling
developments, the ENAR report notes that existing mechanisms within the EU institutions
fail to effectively monitor and sanction hate speech®.

1 Amnesty International, ‘Gagging in the wake of Charlie Hebdo’, (2015), available at:
https://www.amnesty.org/latest/news/2015/01/gagging-in-the-wake-of-charlie-hebdo/.

20 Council of the European Union, ‘Guidelines on the promotion and protection of freedom of religion and belief’,
(2013), available

at:http://eeas.europa.eu/delegations/fiji/press corner/all news/news/2013/eu_guidelines on the promotion and
protection of freedom of religion or belief %28june 24 2013 fac%?29.pdf.

2! Study no. 406/2006 of the Venice Commission, ‘Report on the relationship between freedom of expression and

freedom of religion: the issue of regulation and prosecution of blasphemy, religious insult and incitement to
religious hatred’, doc. CDL-AD(2008)026, 23 October 2008, available at:
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)026-€.

22 CoE Recommendation 1805 ‘Blasphemy, religious insults and hate speech against persons on grounds of their
religion’, (2007), available at:
http://assembly.coe.int/main.asp?Link=/documents/adoptedtext/ta07/erec1805.htm.

23 European Convention of Human Rights (ECHR), available at:
http://www.echr.coe.int/Documents/Convention ENG.pdf.

24 Charter of Fundamental Rights of the European Union, 2010/C 83/02, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0389:0403:en:PDF.

25 International Press Institute, ‘In EU, calls to repeal blasphemy laws grow after Paris attacks’, (2015) available
at:
http://www.freemedia.at/newssview/article/in-eu-calls-to-repeal-blasphemy-laws-grow-after-paris-attacks.html.
26 19" Meeting, 28™ Regular Session of Human Rights Council, available at: http://webtv.un.org/meetings-
events/human-rights-council/watch/id-contd-sr-on-religion-19th-meeting-28th-regular-session-of-human-rights-
council/4102796729001.

2 ENAR, ‘How to combat hate speech in the EU?’ (2014), available at:
http://www.enargywebzine.eu/spip.php?article377.

2 ibid.

2 ibid.

30 ibid.
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1.2. Objectives and roadmap

This study aims to provide an overview and analysis of the legal framework applicable
to hate speech and hate crime on the one hand and to blasphemy and/or religious insult on
the other hand, throughout the EU by evaluating the effectiveness of existing legislation in
selected Member States and exploring opportunities to strengthen the current EU legal
framework. Crimes committed via or by the media might have a significant social impact,
given the potentially large number of persons reached by the media or targeted by the
crime. Considering this, the description and analysis of the applicable regulatory framework
also extend to rules regulating the liability of the media for publishing hate crime, hate
speech, blasphemy and/or religious insult. The study also aims to map any inefficiencies
hindering the application of the legislation or rules identified. Moreover it examines
decisions of higher courts (such as constitutional courts) to assess the interactions and/or
conflicts of existing rules on hate speech and hate crime with the freedom of expression
and of rules on blasphemy and/or religious insult with the freedom of expression and
freedom of thought, conscience and religion. The interaction of the different aspects of the
legal framework is a key consideration in the development of recommendations on the
possible improvement of the current framework, as part of the study. In addition, the study
aims to provide the European Parliament with guidelines on dealing with hate speech
within the EU institutions. To this end, the study describes the rules, procedures and
mechanisms in place within the EU institutions and assesses any potential factors hindering
their application. As part of the guidelines, recommendations aimed at addressing existing
inefficiencies and improving the applicable framework, are put forward.

In line with the objectives, the Study is structured as follows:

o Section 2: Description of methodological considerations.

. Section 3: Description of the EU and international legal framework regulating
hate speech and hate crime on the one hand and blasphemy and/or religious
insult on the other hand.

. Section 4: Description and evaluation of the national legal framework regulating
hate speech and hate crime and of rules regulating publishers’ responsibility for
such crimes. Recommendations on ways to improve the current framework, with
particular attention given to the relationship of the current framework with
freedom of expression, as well as the necessity of extending the scope of the
current EU criminal law on racism and xenophobia to all forms of hate crime and
bias motive, including inter alia to sexual orientation, gender identity and
disability.

o Section 5: Description and evaluation of the national legal framework regulating
blasphemy and/or religious insult and of the rules regulating publishers’
responsibility for such crimes. Recommendations on the necessity of regulating
blasphemy and/or religious insult and on potential ways to improve the current
frameworks, with particular attention given to the relationship of the current
framework with freedom of thought, conscience and religion.

o Section 6: Guidelines on handling hate speech within the EU institutions,
including a description of existing rules, mechanisms and procedures and the
assessment of their effectiveness. Recommendations related to the potential
improvement of the currently existing framework.
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2. METHODOLOGY FOR THE STUDY

As described under Section 1, the study aims to map the Member States’ legislative
responses to address hate speech and hate crime, blasphemy and/or religious insult,
evaluate their effectiveness and put forward recommendations for improving the systems
currently in place. To achieve this objective, national studies were prepared by a team of
national experts, for a selection of Member States.

Section 2.1 below describes:

o The scope of the national level research;

. The considerations behind the selection of Member States for the national level
research;

. The methodological considerations for the national level research.

The study also aims to map the current legal standards on hate speech within all EU
institutions, to detect any gaps and inefficiencies of the standards and to put forward
recommendations on how to best deal with incidents of hate speech. In line with the
objective, the Legal Research Team carried out research.

Section 2.2 below describes:

o The scope of the guidelines;
. The methodological considerations used while completing the guidelines.

2.1. Methodology for national level research

2.1.1. Scope of national level research

As part of the study, 15 national studies were prepared: seven mapping and evaluating
Member States’ legislation on hate speech and hate crime and eight covering and assessing

the Member States’ legislation on blasphemy and religious insult.

Reference to the Member States covered is provided in the box below:

Hate speech and hate crime
Belgium, France, Germany, Greece, Hungary, Sweden and the Netherlands

Blasphemy and/or religious insult
Austria, Denmark, Finland, Germany, Greece, Ireland, Italy and Poland

The national studies on hate speech and hate crime, largely, but not exclusively
focused on the description and evaluation of responses that the Member States had
developed in line with existing EU law. Hate speech and hate crime are behaviours which,
as described under Section 3, are extensively regulated by EU law and therefore should
also be regulated by Member States’ legislation. The national studies mapped and assessed
the effectiveness of national legislation penalising the behaviours set out in Articles
1(1)(a)-(d) and 4 of the CFD, and the national legislation transposing Article 6 of the
Audiovisual Media Services Directive (AMSD) and Articles 3(2) and 3(4)(a)(i) of the
Electronic Commerce Directive (ECD).

19



The European legal framework on hate speech, blasphemy and its interaction with freedom of expression

The national studies also mapped and evaluated the framework regulating the responsibility
of the media for publishing hate speech and hate crime.

The national studies on blasphemy and/or religious insult described and evaluated
the national legal framework applicable to the said behaviours and the rules regulating the
media’s liability.

As part of the evaluation, the national studies described and evaluated the relationship of
the existing frameworks with certain fundamental rights.

2.1.2. Selection of Member States

The Member States referred to above were carefully selected on the basis of desk research
and in consultation with the Senior Experts involved in the study and the European
Parliament (Committee on Civil Liberties, Justice and Home Affairs (LIBE)/Policy
Department for Citizens' Rights and Constitutional Affairs). While selecting the Member
States, due consideration was given to the need to:

. Choose Member States with national legislation in place on hate speech and hate
crime on the one hand and blasphemy and/or religious insult on the other hand;

. Ensure a geographical balance between the Member States chosen;

o Ensure the coverage of a diversity of legal systems, thus covering Member States
with both common and civil law systems;

o Select Member States where national legislation has recently been amended or is
planned to be amended;

o Select Member States where hate speech and hate crime as well as blasphemy

and/or religious insult incidents are more present or where the national context is
such that incidents are more likely to occur.

Desk research on hate speech and hate crime mainly focused on three reports, one
published by the European Commission and two by FRA.

The European Commission’s report provides insight into the transposition of the CFD31,
which as described under Section 3 of this report, provides a common criminal law
approach to certain forms of hate speech and hate crime by requiring the penalisation of
certain offences. As set out in the report, the level of transposition differs depending on the
offence provision concerned. Most of the Member States transposed Article 1(1)(a) and (b)
of the CFD, whereas the criminal conducts referred to under Article 1(1)(c) and (d) are not
criminalised in a large number of Member States. For example, in 13 Member States>?
there are no criminal law provisions governing the conducts set out in Article 1(1)(c) of the
CFD, whereas in 15 Member States®® the criminal conduct set out in Article 1(1)(d) is not
penalised. The final list referred to above aimed to include Member States, such as France,
where national legislation reflects all offence provisions contained in the CFD and Member
States which do not penalise all criminal conducts contained therein.

31 EC, ‘Report from the Commission to the European Parliament and the Council on the implementation of Council
Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by
means of criminal law’, COM(2014)27 final, (2014) available at: http://ec.europa.eu/justice/fundamental-
rights/files/com 2014 27 en.pdf.

32 Belgium, Czech Republic, Denmark, Germany, Estonia, Greece, Ireland, Hungary, Netherlands, Austria, Finland,
Sweden and the UK.

33 Bulgaria, Denmark, Estonia, Greece, Ireland, Spain, Croatia, Italy, Spain, Croatia, Italy, Latvia, Malta,
Netherlands, Portugal, Finland, Sweden and the UK.
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In addition, a recent FRA report containing both quantitative and qualitative information on
hate crime was consulted®®. The report inter alia contains data on the number of hate crime
incidents in all Member States, with a note that due to differences in data collection
methods used by the Member States, existing data do not ensure full comparability. On the
basis of data contained in the FRA report, it seems that hate crime incidents are common in
Belgium, France, the Netherlands, Finland and Sweden.

To ensure further comparability, a recent FRA study reporting inter alia on the number of
hate crime incidents in the aftermath of the Paris terrorist attacks was also consulted>°. The
report highlights the increasing number of incidents in France, Belgium and Germany.

As part of the desk research, information was also collected on factors determining the
prevalence of hate speech and hate crime. Among the factors studied, particular attention
was paid to the emergence of radical voices in the political era. The research revealed the
existence of radical voices in for example Greece, France, Hungary, Sweden, the
Netherlands, Austria and the United Kingdom (UK)3®.

Regarding blasphemy, the desk research revealed legislation on blasphemy and/or
religious insult in only a limited number of Member States, including Austria, Cyprus,
Denmark, Finland, the region of Alsace-Moselle in France, Germany, Greece, Ireland, Italy,
Malta, Poland, Spain and Northern Ireland of the UK.

A comparative report® assessing the legislative framework and practices of the Member
States showed differences between the Member States. The main differences manifest
themselves inter alia in the type and level of sanctions imposed by the Member States
against the perpetrators. In this respect, Italy and Ireland seem to be the only two Member
States where the sanction of imprisonment can be imposed on perpetrators.

Literature noting any planned or recent legislative developments was also consulted. This
revealed on-going debates about the abolition of legislation on blasphemy and/or religious
insult in Austria and Ireland®® and a recent decision from Denmark on keeping the
legislation on blasphemy in force®.

34 FRA, ‘Making hate crime visible in the European Union: acknowledging victims' rights’, (2012), available at:
http://fra.europa.eu/en/publication/2012/making-hate-crime-visible-european-union-acknowledging-victims-
rights.

35 FRA, ‘Reactions to the Paris attacks in the EU: fundamental rights considerations’, (2015), available at:
http://fra.europa.eu/sites/default/files/fra-2015-paper-01-2015-post-paris-attacks-fundamental-rights-
considerations-0_en.pdf.

36 Pparliament magazine, ‘Alarming' rise in support for far-right European parties’, (2014) available at:
https://www.theparliamentmagazine.eu/articles/news/alarming-rise-support-far-right-european-parties and
Athena Institute, ‘Domestic Extremist Groups - Europe - the Map’, (2010), available at:
http://www.athenaintezet.hu/en/europe/map.

37 VVenice Commission, ‘Blasphemy, insult and hatred: finding answers in a democratic society’, (2010), available
at: http://www.venice.coe.int/webforms/documents/?pdf=CDL-STD%282010%29047-e and International Press
Institute, ‘Out of Balance - Report on Defamation Law’, (2015), available at:
http://www.freemedia.at/fileadmin/user upload/Chart H Blasphemy and Religious Insult.pdf; and
https://ec.europa.eu/digital-agenda/en/news/out-balance-%E2%80%93-report-defamation-law.

3% International Press Institute, ‘Out of Balance - Report on Defamation Law’, (2015), available at:
http://www.freemedia.at/fileadmin/user upload/Chart H Blasphemy and Religious Insult.pdf; and
https://ec.europa.eu/digital-agenda/en/news/out-balance-%E2%80%93-report-defamation-law.

39 International Press Institute, ‘In EU, calls for blasphemy laws grown after Paris attacks’, (2015), available at:
http://www.freemedia.at/newssview/article/in-eu-calls-to-repeal-blasphemy-laws-grow-after-paris-attacks.html.
40 19" Meeting, 28" Regular Session of Human Rights Council, (2015), available at:
http://webtv.un.org/meetings-events/human-rights-council/watch/id-contd-sr-on-religion-19th-meeting-28th-
regular-session-of-human-rights-council/4102796729001.
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2.1.3. Research methods

The national experts were requested to complete national studies on the basis of
detailed methodological guidance provided in national study and stakeholder consultation
templates. The national studies aimed to:

o Identify and analyse the applicable national legislation on hate speech, hate
crime, blasphemy and/or religious insult and the rules regulating the liability of
the media;

o Assess the effectiveness of the legislation and rules identified;

o Analyse the relationship of the legislation and rules identified with the

fundamental rights of freedom expression in the case of hate speech and hate
crime and with the freedom of expression and freedom of thought, conscience
and religion in the case of blasphemy and/or religious insult.

The national experts based their findings on desk research and on interviews with
national level stakeholders.

As part of the desk research, the national experts were asked to consult the applicable
legislation; rules regulating the liability of the media, which extends to media self-
regulations; case law; academic articles and any other reports prepared on the topic.

To verify and complete the findings of the desk research and in particular to ensure a clear
understanding of the factors hindering the application of the rules identified in practice, the
national experts interviewed national level stakeholders. These included judges,
prosecutors, lawyers, academics, representatives of the Police, NGOs and competent media
authorities.

2.2, Methodology for guidelines
2.2.1. Scope of guidelines

The primary focus of the Guidelines on addressing hate speech within the EU
institutions is on the rules applicable to MEPs taking into account their immunity status
and to EU officials. To a lesser extent and in so far as necessary for the comparison with
the rules applicable to the EP, rules regulating the responsibility of officials and/or members
of other EU institutions and in particular of the European Commission are also assessed.

Since none of the rules analysed refer to hate speech offences, the study focuses on
general rules applicable to cases of non-compliance with the required standards of conduct
as well as on rules on related conduct such as discrimination and harassment, which are
explicitly covered by the rules analysed.

In particular, the Guidelines focus on:
. What rules, procedures and mechanisms are in place to monitor and/or sanction
hate speech committed by MEPs, EU officials and/or members of other EU
institutions including in particular the European Commission.

. Whether these rules, procedures and mechanisms are comprehensive and
effective in monitoring and sanctioning hate speech incidents.
o If not, how they could be enhanced in order to ensure that hate speech is

effectively tackled.
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2.2.2. Research methods

In order to address the issues above, a Legal Research Team was set up to conduct desk
research and analyse rules applicable to hate speech. The Legal Research Team also
conducted stakeholder interviews with EU officials and the Commission responsible for
disciplinary and/or human resources matters. The results of the interviews complemented
the findings of the desk research and enabled the team to gain insight on any issues
relating to the implementation of the applicable rules as well as on gaps and inefficiencies
of those rules. Incidents of hate speech involving MEPs were also analysed in order to
assess how the rules and procedures are applied in practice.

Based on the mapping of relevant standards and conclusions drawn from the interviews, a
list of practical recommendations on how the EU institutions and in particular the European
Parliament could best deal with hate speech incidents was developed. The feasibility of
these recommendations was assessed in consultation with stakeholders. Taking into
account stakeholder feedback, a shortlist of recommendations was included in the
Guidelines. The recommendations intend to be user-friendly and straight to the point in
order to provide the Parliament with clear guidance in this area.
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3.0VERVIEW OF INTERNATIONAL AND EU LEGAL
FRAMEWORK

3.1. International legal framework

At international level, the United Nations (UN) system, the Organisation for Security and
Co-Operation in Europe (OSCE) and the Council of Europe (CoE) have been active in
promoting legal instruments aimed at criminalising conducts and acts motivated by racial
and ethnic hatred, anti-Semitism, religious and ideological grounds, xenophobia and
discrimination.

Hate speech and hate crime

The most relevant international bodies and instruments with regard to hate speech and
hate crime are described in the following paragraphs.

The International Covenant on Civil and Political Rights (ICCPR) adopted by the UN
General Assembly in 1966 prohibits ‘any advocacy of national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence’*' and the landmark UN
Convention on the Elimination of All Forms of Racial Discrimination (CEFRD)
requires State Parties to outlaw hate speech and criminalise membership in racist
organisations*?. For example, Article 4 provides that dissemination of ideas based on racial
superiority or hatred, incitement to racial discrimination, as well as all acts of violence or
incitement to such acts against any race or group of persons of another colour or ethnic
origin must be declared an offence punishable by law.

The Organisation for Security and Co-operation in Europe has declared its
commitment to combatting hate crimes on several occasions®. It also set up the Office for
Democratic Institutions and Human Rights (ODIHR) that has the role to assist States
and support their efforts to combat hate crimes and incidents of racism, anti-Semitism, and
other forms of intolerance, including against Muslims.

With regard to the Council of Europe, Article 14 of the Convention for the Protection of
Human Rights and Fundamental Freedoms** (ECHR) is a basis for combatting hate
crimes in providing that ‘the enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status’. The ECHR, also protects
everyone’s freedom of expression (Article 10) stating that it should ‘include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers’. It is worth noting that according to this Article,
freedom of expression ‘may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the

41 Article 20 ICCPR. The ICCPR entered into force on 23 March 1976, available at http://www.unhcr-
centraleurope.org/pdf/resources/legal-documents/international-refugee-law/international-covenant-on-civil-and-
political-rights-1966.html.

42 The CEFRD was adopted by the United Nations General Assembly on 21 December 1965, and entered into force
on 4 January 1969. As of October 2011, it has 86 signatories and 175 parties. All 27 EU Member States have
ratified the Convention available at http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx.

43 All 28 EU Member States are Members of the OSCE.

“‘Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), available at:
http://conventions.coe.int/Treaty/EN/Treaties/Html|/005.htm.
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interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of the reputation
or the rights of others’.

The Council of Europe also set up in 1993 the European Commission against Racism
and Intolerance (ECRI) with the aim of combatting racism, racial discrimination,
xenophobia, anti-Semitism and intolerance. ECRI has issued several general policy
recommendations focusing on the fight against racism (general policy recommendation no.
9), intolerance against Roma (general policy recommendation no. 3), against Muslims
(general policy recommendation no. 5), combatting the dissemination of racist, xenophobic
and anti-Semitic material via the internet (general policy recommendation no. 6), and
blasphemy, religious insult and hate speech against persons on grounds of their religion
(recommendation no. 1805).

With regard to hate crime and hate speech committed online, through the Additional
Protocol to the Convention on Cybercrime, the Council of Europe promoted the
criminalisation of acts of a racist and xenophobic nature committed through computer
systems*®,

The European Court of Human Rights (ECtHR) also reinforced the responsibility of State
authorities stating that it is their duty to take all reasonable steps to unmask any racist
motive and to establish whether or not ethnic hatred or prejudice may have played a role in
an incident. This was the case in Seci¢ v. Croatia (application no. 40116/02*) concerning
an attack committed by members of a ‘skinhead’ group on Mr. Seci¢. The ECtHR
emphasised that the ‘failure to make a distinction in the way in which situations that are
essentially different are handled may constitute unjustified discriminatory treatment
irreconcilable with Article 14 of the Convention’. The ECtHR has dealt with instances related
to racist or xenophobic hate speech/hate crime under Article 10 ECHR, for example, in the
case Giniewski v. France (application no. 64016/00%"). This case involved the
condemnations by a French court for defamation of a journalist and his editor for publishing
a critical analysis of the Pope’s encyclical and possible links with the Holocaust. The French
court had acquitted the applicant in the criminal proceedings. However, ‘in the civil action,
he was ordered [...] to publish a notice of the ruling in a national newspaper at his own
expense’®. The ECtHR assessed the parties’ arguments and stated in its judgment that
‘While the publication of such a notice does not in principle appear to constitute an
excessive restriction on freedom of expression [...], in the instant case the fact that it
mentioned the criminal offence of defamation undoubtedly had a deterrent effect and the
sanction thus imposed appears disproportionate in view of the importance and interest of
the debate in which the applicant legitimately sought to take part’*°. The ECtHR therefore
consequently hold that there had been a violation of Article 10 of the ECHR.

Blasphemy and religious insult

Discussions surrounding blasphemy and religious insult have also been recurrent at
international level. The UN, the OSCE and CoE, together with other international

45 Additional Protocol to the Convention on Cybercrime, available at:
http://cgnventions.coe.int/Treaty/EN/Treaties/HtmI/189.htm.

46 Sedi¢ V. Croatia (application no. 40116/02) (2007), available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-80711#{"itemid":["001-80711"]}.

47 Giniewski v. France, available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
72216#{"itemid":["001-72216"]}.

48 Giniewski v. France, available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
72216#{"itemid":["001-72216"]}.

4 Giniewski v. France, available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
72216#{"itemid":["001-72216"]}.
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organisations, have analysed how blasphemy is dealt with at national level and how
legislation on blasphemy and/or religious insult might interfere with freedom of expression
and freedom of thought, conscience and religion.

In a Joint Declaration on Defamation of Religions of 2008, the special rapporteurs on
free expression of the UN, the OSCE, the Organisation of American States and the African
Commission on Human and People’s Rights proclaimed that restrictions on the freedom of
expression® ‘should be limited in scope to the protection of overriding individual rights and
social interests, and should never be used to protect particular institutions, or abstract
notions, concepts or beliefs, including religious ones’. This declaration also clarified that ‘the
concept of defamation of religions’ does not accord with international standards regarding
defamation, which refer to the protection of reputation of individuals, while religions, like all
beliefs, cannot be said to have a reputation of their own’>?.

At regional level, the ECHR promotes everyone’'s freedom of thought, conscience and
religion specifying that anyone is allowed to change his or her religion or belief and to
manifest it individually or in communities. The manifestation of one’s religion or belief is
only subject to the limitations needed in a democratic society to protect elements such as
public safety and public order as well as the rights and freedoms of others (Article 9).

In a Resolution on Freedom of expression and respect for religious beliefs®?, the
Parliamentary Assembly of the Council of Europe, addressed the question of whether
freedom of expression should be limited (and to what extent) by the respect for religious
beliefs. It came to the conclusion that freedom of expression should not be further
restricted to meet sensitivities of certain religious groups. However, it underlined that hate
speech against any religious group was incompatible with the ECHR®>3,

In 2007, the Parliamentary Assembly issued a ‘Recommendation on blasphemy,
religious insults and hate speech against persons on grounds of their religion"*,
where it reiterates its commitment to the freedom of expression and the freedom of
thought, conscience and religion recognising them as fundamental cornerstones of
democracy. It also clarified a concept that is key to set balance in the dialectic between
freedom of expression and freedom of religion. In fact it stated that ‘freedom of expression
is not only applicable to expressions that are favourably received or regarded as
inoffensive, but also to those that may shock, offend or disturb the state or any sector of
population within the limits of Article 10 of the ECHR’. One of the basic principles to enjoy
such freedom is therefore that any democratic society should permit open debate on
matters relating to religion and religious beliefs. However, the Parliamentary Assembly also
underlined that ‘in multicultural societies it is often necessary to reconcile freedom of
expression and freedom of thought, conscience and religion’. This means that it may also
be necessary ‘to place restrictions on these freedoms [...] any such restrictions must be

%0 International Press Institute, ‘In EU, calls to repeal blasphemy laws grow after Paris attacks’, (2015), available
at:
http://www.freemedia.at/newssview/article/in-eu-calls-to-repeal-blasphemy-laws-grow-after-paris-attacks.html.
51 Joint Declaration on ‘Defamation of Religions, and Anti-terrorism and Anti-extremism Legislation’ (2008),
available at: http://www.osce.org/fom/35639?download=true.

52 parliamentary Assembly of the CoE, Resolution 1510 (2006) on ‘Freedom of expression and respect for religious
beliefs’, available at: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17457&lang=en.

53 Study no. 406/2006 of the Venice Commission, ‘Report on the relationship between freedom of expression and
freedom of religion: the issue of regulation and prosecution of blasphemy, religious insult and incitement to
religious hatred’, doc. CDL-AD(2008)026, 23 October 2008/, available at:
http://www.assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17569&lang=en.

54 parliamentary Assembly of the CoE, Recommendation 1805 (2007) on ‘Blasphemy, religious insults and hate
speech against persons on grounds of their religion’, available at:
http://assembly.coe.int/main.asp?Link=/documents/adoptedtext/ta07/erec1805.htm.
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prescribed by law, necessary in a democratic society and proportionate to the legitimate
aims pursued’.

With regard to blasphemy and/or religious insult, the Parliamentary Assembly specified that
States are responsible for determining what should be considered a criminal offence.
However, such criminalisation should always take into account the limits imposed by the
case law of the ECtHR. The Parliamentary Assembly considered that blasphemy, as an
insult to a religion, should not be considered a criminal offence. It also underlined that ‘in a
democratic society, religious groups must tolerate critical public statements and debate
about their activities, teachings and beliefs, provided that such criticism does not amount
to intentional and gratuitous insults or hate speech and does not constitute incitement to
disturb the peace or to violence and discrimination against adherents of a particular
religion”®.

The necessity of abolishing blasphemy laws was also highlighted by the Venice
Commission®’, in its ‘Report on the relationship between freedom of expression and
freedom of religion: the issue of regulation and prosecution of blasphemy, religious insult
and incitement to religious hatred’. The Venice Commission highlighted the importance of
an open debate in achieving mutual understanding and respect. It also highlighted that
democratic society can preserve fundamental values only through persuasion and open
public debate and not by using ban or repression. According to the Venice Commission,
unlawful forms of expression affecting respect for one’s beliefs should be criminalised only
as a last resort. The use of criminal sanctions should therefore be justified by the fact that
no other means is capable of protecting individual rights in the public interest®®.

The Venice Commission, however, concluded that blasphemy, as an insult to a religion,
should not be deemed a criminal offence. Such conclusion is based on the fact that Europe
presents a greater diversity of religious beliefs and that the democratic principle of the
separation of State and religion should be protected. It therefore supports the fact that ‘a
distinction should be made between matters relating to moral conscience and those relating
to what is lawful, and between matters which belong to the public domain and those which

belong to the private sphere”®.

3.2. EU legal framework

Hate speech and hate crime

The EU has been very active in addressing hate speech and hate crime. The first EU
measures aiming to combat racism and xenophobia were adopted in the 1990s, as a result
of an increasing awareness of the challenges posed by racist and xenophobic behaviours.
Following a Resolution of the European Parliament in 1995 that required the EU to take

53 ibid.

%6 ibid.

57 Study no. 406/2006 of the Venice Commission, ‘Report on the relationship between freedom of expression and
freedom of religion: the issue of regulation and prosecution of blasphemy, religious insult and incitement to
religious hatred’, doc. CDL-AD(2008)026, 23 October 2008, available at:
h8ttp://www.venice.coe.int/webforms/documents/?pdf:CDL-AD(2008)026-e.

58 ibid.

%9 Study no. 406/2006 of the Venice Commission, ‘Report on the relationship between freedom of expression and
freedom of religion: the issue of regulation and prosecution of blasphemy, religious insult and incitement to
religious hatred’, doc. CDL-AD(2008)026, 23 October 2008’, available at:
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)026-e.

6 European Parliament Resolution on ‘Racism, xenophobia and anti-Semitism’, (1995) available at:
http://www.europarl.europa.eu/workingpapers/libe/102/text5 en.htm.
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action in this field, the Council adopted a Joint Action in 1996°' that encouraged measures
to combat racism and xenophobia in the EU. The Tampere Council in 1999 and the
European Parliament in 2000% called for further action in this field. In the Hague
Programme, the Council reaffirmed its commitment towards combatting racism, anti-
Semitism and xenophobia.

In 2008, the Council adopted Framework Decision 2008/913/JHA on combatting
certain forms and expressions of racism and xenophobia by means of criminal
law®® (CFD) and subsequently repealed Joint Action 96/443/JHA. The CFD provides for the
approximation of laws and regulations of the Member States on certain offences involving
xenophobia and racism. Member States were obliged to comply with the provisions of the
Framework Decision by 28 November 2010.

The CFD focuses on criminalising racist and xenophobic hate speech and obliges Member
States to ensure that for any other offences (already criminalised by Member States) a
racist or xenophobic motivation is considered as an aggravating circumstance.

An overview of the most relevant provisions of the CFD is provided in the box below.

Overview of the most relevant provisions of the CFD

Article 1(1)(a): public incitement to violence or hatred directed against a group of persons or a member of
such group defined by race, colour, religion, descent or national or ethnic origin.

Article 1(1)(b): public dissemination or distribution of tracts, pictures or other materials containing expressions
of racism and xenophobia.

Article 1(1)(c) and 1(1)(d): public condoning, denying or grossly trivialising crimes of genocide, crimes against
humanity and war crimes as defined in the Statue of the International Criminal Court (Articles 6, 7 and 8) and
crimes defined in Article 6 of the Charter of the International Military Tribunal, when the conduct is carried out
in @ manner likely to incite violence or hatred against such a group of a member of such a group.

Article 4: necessity to consider racist and xenophobic motivation as an aggravating circumstance or to ensure
that courts take such motivations into account in the determination of penalties.

Legislation controlling racist and xenophobic behaviours in the media and over the internet
(e.g. the Audiovisual Media Services Directive®® and the Electronic Commerce Directive®) is
also relevant. Moreover, it is important to also view the EU measures aimed at addressing
racism and xenophobia in the context of the broader EU legislative framework.
Instruments aimed at supporting victims of crime and antidiscrimination measures are of
particular relevance in this respect. These include Directive 2012/29/EU (Victims’ Support

61 Joint Action 96/443/JHA of 15 July 1996 adopted by the Council on the basis of Article K.3 of the Treaty on
European Union, concerning action to combat racism and xenophobia, OJ L 185, 24 July 1996.

62 European Parliament Resolution on ‘the European Union’s position at the World Conference against Racism and
the current situation in the Union’, (2001) available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P5-TA-2001-
0501+0+DOC+XML+VO//EN.

63 Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and expressions
of racism and xenophobia by means of criminal law, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:133178.

64 Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of
certain provisions laid down by law, regulation or administrative action in Member States concerning the provision
of audiovisual media services (AMSD), O] L 95, 15 April 2010, p. 1-24, available at:
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010L0013.

85 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market (ECD), OJ L 178, 17.7.2000,
p. 1-16., available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32000L0031.
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Directive)®® and the EU’s equality and anti-discrimination legislation (e.g. Directive
2000/43/EC (the Racial Equality Directive))®’. The Racial Equality Directive is
complemented by other antidiscrimination legislative instruments such as Directive
2000/78/EC (the Employment Equality Directive)®® and Directives 2004/113/EC and
2006/54/EC (the Equal Treatment Directives)®®. The EU also provides its support in
practice by financing projects aimed inter alia at fighting hate speech and hate crime (see
below for some examples).

The key obligation of the Audiovisual Media Services Directiverequires Member States
to ensure that audiovisual media services provided under their jurisdiction do not contain
any incitement to hatred based on race, sex, religion or nationality (Article 6). Moreover,
Member States are obliged to ensure that audiovisual commercial communications provided
by media service providers under their jurisdiction do not, inter alia, prejudice respect for
human dignity; or include or promote any discrimination based on sex, racial or ethnic
origin, nationality, religion or belief, disability, age or sexual orientation (Article 9).

Under the Electronic Commerce Directive, Member States may derogate from the
Directive’s main objective to ensure free movement of information society services for
reasons, inter alia, of ‘public policy, in particular the prevention, investigation, detection
and prosecution of criminal offences, including the protection of minors and the fight
against any incitement to hatred on grounds of race, sex, religion or nationality, and
violations of human dignity concerning individual persons’ (Article 3(4)(a)(i)).

The Victims’ Support Directive provides comprehensive rights for victims and clear
obligations to be respected by Member States to promote victims’ rights to information and
support as well as basic procedural rights in criminal proceedings. It also provides that in
assessing the needs of individuals, particular attention must be paid to victims of hate
crime (Article 22).

The Racial Equality Directive is the legislative tool adopted by the EU to combat
discrimination on the grounds of racial or ethnic origin and for giving effect to the principle
of equal treatment in the EU Member States. The Racial Equality Directive requires EU
Member States to prohibit discrimination on the grounds of racial or ethnic origin and adopt
specific positive actions to prevent or compensate the disadvantages linked to these
grounds (Article 2). Member States are therefore required to adopt adequate measures to
implement the Racial Equality Directive and to set up judicial and/or administrative
procedures for individuals to pursue their rights (Article 5). The Racial Equality Directive
also provides that equality bodies should be set up to offer assistance to victims (Article
13). EU Member States must also authorise civil society organisations to engage on behalf

66 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum
standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision
2001/220/JHA, OJ L 315, p. 57-73, 14 November 2012, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A320121L0029.

67 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, OJ L 180, p. 22-26, 19 July 2000, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32000L0043.

8 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation, OJ L 303, p. 16-22, 2 December 2000, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32000L0078.

9 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between
men and women in the access to and supply of goods and services, O] L 373, p. 37-43, 21 December 2004,
available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32004L0113; Directive 2006/54/EC
of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and occupation (recast), OJ L
204, p. 23-36, 26 July 2006, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006L0054.
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of, or in support of, a claimant in judicial or administrative proceedings (Article 12)7°.

The Racial Equality Directive is complemented by other antidiscrimination legislative
instruments such as the Employment Equality Directive, which establishes a general
framework for equal treatment in employment and occupation prohibiting discrimination on
grounds of religion or belief, disability, age or sexual orientation and the Equal Treatment
Directives that prohibit discrimination on the ground of sex in employment and in access to
goods and services. A proposal for a new Equality Directive was put forward by the
Commission in 2008’' and is currently under discussion. This new Directive aims to
‘implement the principle of equal treatment between persons irrespective of religion or
belief, disability, age or sexual orientation outside the labour market’’?. The proposal
covers sectors such as education, social protection and access to goods and services’>.

The EU also provides its support in practice by financing projects aimed inter alia at fighting
hate speech and hate crime. For example, under the Europe for Citizens Programme 2014-
202074, the Commission co-finances projects raising awareness of European values, notably
tolerance, mutual respect, and promotion of engagement in civil society activities.
Moreover, the Rights, Equality and Citizenship Programme 2014-20207° aims to contribute
to the promotion of equality and the rights of persons, as enshrined in the Treaty, the
Charter and international human rights conventions. For 2015, it is supporting projects
focusing on preventing and combatting anti-Semitism and anti-Muslim hatred and
intolerance, as well as projects promoting the development of tools and practices to
prevent, monitor and combat online hate speech.

Blasphemy and religious insult

While being very active in the fight against hate speech and hate crime, the EU did not
adopt specific instruments with regard to blasphemy and/or religious insult. MEPs have
addressed questions to the European Commission asking how the Commission will ensure
that freedom of expression is not restricted by laws against blasphemy and/or religious
insult, both within and outside the EU’®. In its answers the Commission stated that national
blasphemy laws are a matter for the domestic legal order of the Member States. It is
therefore the Member States’ responsibility to ensure that freedom of speech is
safeguarded when implementing this type of legislation’”.

EU legal instruments must respect the freedom of expression and non-discrimination
principle stated in international legislation. The principle of non-discrimination is further

7 FRA, ‘The Racial Equality Directive: application and challenges’ (2011), available at:
http://fra.europa.eu/sites/default/files/fra _uploads/1916-FRA-RED-synthesis-report EN.pdf.

7t EC, ‘Proposal for a Council Directive on implementing the principle of equal treatment between persons
irrespective of religion or belief, disability, age or sexual orientation’ COM (2008) 426, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2008:0426:FIN.

72 EC, ‘Proposal for a Council Directive on implementing the principle of equal treatment between persons
irrespective of religion or belief, disability, age or sexual orientation’ COM (2008) 426, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2008:0426:FIN.

73 A Jewish Contribution to an inclusive Europe, ‘Proposal for an Equality Directive’, (2010) available at:
http://www.ceji.org/sites/default/files/publications/2010-
03%2BEquality%2BDirective%?2BPolicy%2BResponse%?2BFinal.pdf.

74 EC, DG Education, Audiovisual and Culture Executive Agency, ‘Europe for citizens 2014-2020 - Funding
activities to strengthen remembrance and to enhance civic participation at EU level’, (2014), available at
http://eacea.ec.europa.eu/europe-for-citizens en.

7> DG Justice ‘Rights, Equality and Citizenship Programme 2014-2020°, (2014) available at
http://ec.europa.eu/justice/grantsl/programmes-2014-2020/rec/index _en.htm.

76 Parliamentary questions of 8 October 2012 ‘Blaspemy laws within the European Union’, available at:
http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=E-2012-009015&language=EN.

77 Parliamentary questions of 3 January 2013 ‘Answer given by Mrs Redings on behalf of the Commission’,
available at: http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2012-009015&language=EN.
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reinforced by the Lisbon Treaty and Article 21(1) of the Charter of Fundamental Rights of
the European Union which states that ‘Any discrimination based on any ground such as sex,
race, colour, ethnic or social origin, genetic features, language, religion or belief, political or
any other opinion, membership of a national minority, property, birth, disability, age or
sexual orientation shall be prohibited’.

The rights to freedom of expression and freedom of thought, conscience and religion, as

enshrined in Articles 10 and 9 of the ECHR respectively, are also protected through Articles
11 and 10 of the Charter of Fundamental Rights of the European Union.
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4. LEGAL FRAMEWORK ON HATE SPEECH AND HATE CRIME

KEY FINDINGS

e This Section covers the regulatory responses of seven Member States to address
hate speech and hate crime (Belgium, Germany, Greece, France, Hungary, the
Netherlands and Sweden).

e Various regulatory instruments (e.g. criminal, civil, administrative law instruments,
self-regulations) addressing hate speech and hate crime exist in all Member States.
Differences partially arise from the lack of universal definitions of the terms ‘hate
speech’ and ‘hate crime’.

e Articles 1(1) and 4 of Council Framework Decision 2008/913/JHA (CFD) require the
penalisation of the most severe forms of hate speech and hate crime. It appears
that a number of Member States have not fully or correctly transposed all provisions
of the CFD. This could be resolved by more rigorous enforcement from the European
Commission’s side.

e Shortcomings of existing legislation hinder the application of the rules set out
therein in practice. The lack of clear terms in applicable legislation hinders the
shared understanding of what constitutes hate speech and hate crime by the police,
the prosecution service and courts. This leads to insufficient investigation,
prosecution and adjudication. Practical tools, including training are necessary for
enhancing the knowledge of professionals.

e The lack of reliable and comprehensive data hinders the understanding of the use of
the Council Framework Decision 2008/913/JHA in practice. The underreporting of
crimes by victims as well as the existence of insufficient data collection methods are
the main factors behind the phenomenon. Therefore it is recommended to
encourage the exchange of good practices among the data collection authorities,
and to increase the awareness of victims of existing reporting mechanisms.

e All Member States have transposed the provisions of the Audiovisual Media Services
(AMSD) and the Electronic Commerce (ECD) Directives, prohibiting incitement to
hatred based on race, sex, religion or nationality in audiovisual media services, and
restricting freedom to provide information society services from another Member
State on this basis, respectively.

e Existing data on the use of the transposing provisions of AMSD and ECD are limited
and/or show low numbers of decisions. This may be due to insufficient data
collection, underreporting or to the law abiding behaviour of media content
providers. Research in this area is limited, therefore it is recommended to better
map the reasons behind the existing numbers.

e In all Member States, legal consequences are attached to the publication of hate

speech by the media. Sometimes, however, applicable legislation fails to provide for
the liability of publishers. In the case of blogs, the liability of operators remains
largely unregulated. Therefore it is recommended to introduce amendments to the
applicable regulatory framework.

4.1. General overview of legislation on hate speech and hate
crime

This Section of the study maps the regulatory framework applicable to hate speech and
hate crime and assesses its effectiveness. It provides information with respect to seven
Member States: Belgium, Germany, Greece, France, Hungary, the Netherlands and
Sweden.
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In all Member States, various regulatory responses have been developed to address
hate speech and hate crime. A general introduction to these responses is provided in this
Section. The assessment under the subsequent Sections focuses on certain legislative
measures regulating hate speech and hate crime. In particular, under Section 4.2 the
national legislation transposing the CFD is described and its effectiveness is assessed.
Section 4.3 describes and assesses the national legislation transposing the AMSD and the
ECD, whereas Section 4.4 focuses on the rules regulating the liability of publishers.

The fact that different areas of law provide protection against hate speech and hate crime
might derive from the fact that the terms ‘hate speech’ and ‘hate crime’ do not have
universal definitions and thus are interpreted differently by the Member States. Along this
line, the terms ‘hate crime’ and ‘hate speech’ are not referred to explicitly in applicable
legislation in any of the Member States covered by this study. In some Member States,
such as in Greece, applicable legislation contains synonyms while referring to the concept
of hate crime. In Greece the synonym used is racist crime, which is a crime committed due
to hatred bias on the grounds of race, colour, religion, descent, national or ethnic origin,
sexual orientation, gender identity or disability of the victim’®. As opposed to the Greek
solution, in Hungary for example ‘hate crime’ and ‘hate speech’ are defined in existing
literature and are commonly used in practice. Hate crime is defined as a crime committed
by bias motive against a certain group’. Hate speech refers to a behaviour which may
offend, harass or intimidate other people on the grounds of their protected characteristics,
such as skin colour, ethnicity, nationality, sex, religion, etc®.

In the Member States covered by this study, the legislative responses developed to address
hate speech and hate crime range from those provided by criminal law, to civil law
measures and protection provided by administrative law or media self-regulations.

The table below provides an overview of the way hate speech and hate crime are regulated
in the Member States assessed. ‘Ticks’ (v)indicate the existence of rules that specifically
provide for protection against hate speech and hate crime. Empty cells highlight the lack of
hate speech and hate crime specific rules.

Table 1 : Overview of legislative responses to address hate speech and hate crime

Member State Criminal law Civil law rules Administrative Media self-
rules law rules regulation
BE v
DE v
EL v
FR v v
HU \
NL
SE

78 Article 81* of the Criminal Code; the text of the Criminal Code (in Greek) is available online via the Ministry of
Justice portal at:
http://www.ministryofjustice.gr/site/kodikes/%CE%95%CF%85%CF%81%CE%B5%CF%84%CE%AE%CF%81%C
E%B9%CE%BF/%CE%AQ%CE%9F%CE%99%CE%9D%CE%99%CE%9A%CE%9F%CE%A3%CE%9A%CE%A9%C
E%94%CE%99%CE%9A%CE%91%CE%A3/tabid/432/language/el-GR/Default.aspx.

7 Eva Henriett Didk, ‘General questions on the regulation of hate crimes - pros and cons against providing
criminal law protection’ (A gydléletblincselekmények szabdlyozdsanak altalanos kérdései — A kiemelt bintetGjogi
figyelem mellett és ellen sz0lo érvek), (2014) available at: http://jog.tk.mta.hu/uploads/files/Allam-
%20es%20Jogtudomany/2014 4/2014-4-beliv-DINOK.pdf.

80 Mediatorveny.hu, ‘The presence of hate speech and offensive illustration of minority groups in the media’ (A
gylléletbeszéd, valamint a kisebbségi csoportok sérelmes bemutatdsdnak megjelenése a médidban), (2013),
available at: http://mediatorveny.hu/dokumentum/616/Gyuloletbeszed korabbi celvizsgalatok.pdf.
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In all Member States assessed the most severe forms of hate speech and hate crime
constitute criminal offences. Criminalising the most severe forms of hate speech and hate
crime is an obligation of Member States deriving from EU law, namely from the CFD.

Member States’ legislation on hate speech and hate crime is not limited to criminal law. In
two Member States, namely Hungary and France, specific civil liability schemes
addressing hate speech are in place. In both Member States, due consideration was given
to the protection of freedom of expression while establishing the liability schemes. In
France, the applicable rules are set out in Law 29 July 1881 on the freedom of press® (Law
29 July 1881), which imposes legal obligations on publishers and criminalises certain
specific press related behaviours, such as hate speech. According to French Courts, the
setting up of this liability scheme was necessary, as the French Civil Code, which provides
for general rules for the compensation of damages, did not provide sufficient procedural
safeguards for the protection of the freedom of expression. In Hungary a specific civil
liability scheme was established recently, in 2013, when the country’s new Civil Code® was
adopted. The relevant provision is set out in Article 2:54(4) of the Civil Code, entitling
members of a community to invoke sanctions against those who by making statements in
public seriously offend and maliciously hurt a community, provided that certain conditions
set out in the said Article are met. Debates had preceded the adoption of the said
provision, claiming its non-compliance with the freedom of expression. It was argued that
allowing an individual to file a civil action in cases where the conduct targets a community
that he/she belongs to would have been unconstitutional®®. To ensure the provision’s
constitutional compliance, an amendment to the Hungarian Fundamental Law was
introduced in 2013, allowing for the limitation of freedom of expression in cases where an
expression violates the dignity of certain communities®.

In other Member States civil law does not provide for specific liability relating to hate
speech. However, victims of hate speech are allowed to file civil claims for the
compensation of their damages under general civil law rules.

Hate speech and hate crime, if committed by the media are punishable under
administrative law in certain Member States, namely in Belgium, Germany, Greece,
France, and Hungary. Moreover, in some Member States, self-regulatory bodies of media
service providers have developed rules and procedures regulating the liability of publishers
for hate speech. The only Member State where self-regulations expressly provide for the
liability of publishers for hate speech is Hungary.

4.2. Council Framework Decision 2008/913/JHA
4.2.1. Transposition of Council Framework Decision 2008/913/JHA

The CFD requires Member States to ensure criminal law protection against the most severe
forms of hate speech and hate crime. As regards hate speech the punishable conducts are

81 Law of 29 July 1881 on the freedom of press, OJFR of 30 July 1881, p. 4201, available at:
http://www.legifrance.gouv.fr/affichTexte.do;jsessionid=28C000A759064DE3CB8369810553BB0OD.tpdjo06v_1?cid
Texte=JORFTEXT000000877119&categorieLien=id.

82 Act V of 2013 on the Civil Code, available at: njt.hu/cgi bin/njt doc.cgi?docid=159096.239298.

83 Gardos, Orosz Fruzsina (2013), The new civil law regulation of hate speech (Az Uj polgéri jogi gytiléletbeszéd-
szabalyozasardl), Fundamentum, 2013/3, p. 32, available at: www.fundamentum.hu/sites/default/files/13-4-
4.pdf.

84 Fourth Amendment to the Fundamental Law, available at:
http://www.complex.hu/kzldat/a1300325.htm/a1300325.htm.
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set out in Article 1(1) of the CFD whereas hate crime is defined by Article 4 of the said
Decision.

In accordance with Article 10(1) of the CFD, Member States needed to ensure compliance
with the CFD’s requirements by 28 November 2010. As highlighted by a recent report of
the European Commission on the transposition and implementation of the CFD, ‘it appears

that a number of Member States have not transposed fully or correctly all the provisions of

the Framework Decision’®®.

The table below provides an overview of the existence of measures penalising the criminal
behaviours set out in Articles 1(1)(a)-(d) of the CFD. The behaviours punishable by Article
1(1) of the CFD are:
o Public incitement to violence or hatred directed against a group of persons or
member of such a group defined on the basis of race, colour, descent, religion or
belief, or national or ethnic origin (Article 1(1)(a));

o The above mentioned offence when carried out by the public dissemination or
distribution of tracts, pictures or other materials (Article 1(1)(b));
o Public condoning, denying or grossly trivialising crimes of genocide, crimes

against humanity and war crimes as defined in the Statute of the International
Criminal Court (Article 1(1)(c)) and crimes defined in Article 6 of the Charter of the
International Military Tribunal (Article 1(1)(d)), when the conduct is carried out in a
manner likely to incite to violence or hatred against a group of persons or a member
of such a group defined by reference to race, colour, religion, descent or national or
ethnic origin.

Explanation on the penalisation of the behaviours set out in Article 4 is provided at the end
of this Section. In the table below, the term transposition is used. It is noted however that
some of the relevant national provisions are not transposing measures per se, as they had
already been in place prior to the adoption of the CFD. For the sake of comparability,
however, all measures reflecting the CFD offence provisions are referred to as transposing
measures in the table below. ‘Ticks’ (v)indicate the existence of transposing provisions;
whereas empty cells indicate the lack of transposing measures.

Table 2 : Existence of provisions transposing the CFD

Member State Provision Provision Provision Provision
transposing Art. transposing Art. transposing Art. transposing Art.
1(1)(a) 1(1)(b) 1(1)(c) 1(1)(d)

Public incitement to | Public dissemination | Public condoning, | Public condoning,

violence or hatred or distribution of | denial or gross | denial or  gross
tracts, pictures or | trivialisation of | trivialisation of the
other material | genocide, crimes | crimes defined in
inciting to against the Charter

violence or hatred

humanity and war
crimes

of the International
Military Tribunal

DE

v

EL

FR

HU

NL

SE

85 EC, ‘Report from the Commission to the European Parliament and the Council on the implementation of Council
Framework Decision 2008/913/JHA on combatting certain forms and expressions of racism and xenophobia by
means of criminal law’, COM(2014)27 final, (2014), available at:
http://ec.europa.eu/justice/fundamental-rights/files/com 2014 27 en.pdf.
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Whilst all Member States assessed penalise the criminal behaviours set out in Article
1(1)(a) and (b) of the CFD, the criminal behaviours set out in Article 1(1)(c) and (d)
of the CFD are punishable only in certain Member States. Out of the seven Member
States assessed, two (Greece and France) have criminal law provisions governing the
conduct set out in Article 1(1)(c) of the CFD. It is noted however that as opposed to the
text of Article 1(1) of the CFD, neither the French nor the Greek transposing provisions
expressly refer to the Statute of the International Criminal Court, while mentioning
genocide, crimes against humanity and war crimes. The criminal legislation of five Member
States, namely Belgium, Germany, Greece, France and Hungary, refers to the conduct set
out in Article 1(1)(d) of the CFD. Similarly to Article 1(1)(d) of the CFD, French legislation
explicitly refers to the Charter of the International Military Tribunal. Legislation in other
Member States does not provide such an explicit reference; instead reference is made to
crimes committed by the National Socialist regime or the Nazi regime in Germany.

In three Member States, namely Germany, Hungary and the Netherlands, the national
Criminal Codes (CC)® contain the relevant offence provisions. In Belgium, France and
Greece, sectorial legislation penalises the criminal behaviours set out in Article 1(1) of
the CFD. It is noted however that in France, following the terrorist attacks against the
Charlie Hebdo magazine, the Government announced that hate speech offences are likely
to be moved from sectorial legislation into the Criminal Code. This legislative amendment
would inter alia allow courts to apply fast-tracked procedures against suspects and to order
immediate sentencing®’. In Belgium, the relevant criminal offence provisions are set out in
the Anti-Racism Act®, the Non-discrimination Act®® and the Act on the denial, minimisation,
justification or approval of the genocide perpetrated by the German National Socialist
Regime during the Second World War (Act of 23 March 1995)%. These laws cross-refer to
Article 444°! of the Criminal Code, setting out circumstances under which the offences
could be committed. In Greece the principal legal instrument penalising hate speech and
hate crime is Law 927/1979 on publishing acts or activities aiming at racial discrimination,
as last amended by Law 4285/2014°%. In France, Law 29 July 1881 provides criminal law
protection against the conducts set out in Article 1(1) of the CFD?3. In Sweden the criminal
conducts set out in Article 1(1) of the CFD constitute criminal offences and the applicable
rules are set out in both the Criminal Code® and the fundamental laws®® of the

86 Hungary: Act @ of 2012 on the Criminal Code, available at:

http://njt.hu/cgi bin/njt doc.cgi?docid=152383.283328; Netherlands: Criminal Code, available at:
http://wetten.overheid.nl/BWBR0001854/TweedeBoek/TitelV/geldigheidsdatum 25-05-2015; Germany: Criminal
Code, available at: http://www.iuscomp.org/gla/statutes/StGB.htm.

8 Guardian, ‘France launches major anti-racism and hate speech campaign’, (2015), available at:
http://www.theguardian.com/world/2015/apr/17/france-launches-major-anti-racism-and-hate-speech-campaign.
8 Act of 30 July 1981 aiming at punishing certain acts inspired by racism and xenophobia, available at:
http://www.ejustice.just.fgov.be/cgi loi/change lg.pl?language=nil&la=N&cn=1981073035&table name=wet.

8 Act of 10 May 2007 aiming at combating certain forms of discrimination, available at:
http://www.ejustice.just.fgov.be/cgi loi/change lg.pl?language=nil&la=N&cn=2007051035&table name=wet.

% Act of 23 March 1995 on the denial, minimisation, justification or approval of the genocide perpetrated by the
German National Socialist Regime during the Second World War, available at:
http://www.ejustice.just.fgov.be/cgi loi/change lIg.pl?language=nl&la=N&cn=1995032331&table name=wet.

%1 Criminal Code, available at:

http://www.ejustice.just.fgov.be/cgi loi/change lg.pl?language=nl&la=N&cn=1867060801&table name=wet.

%2 Law 927/1979 on the condemnation of acts or actions with aim to racial, Government Gazette A’ 139/1979.
Law 4285/2014 on the Amendment of Law 927/1979 (A’ 139) and adjustment to the Framework Decision
2008/913/IJHA of November 28, 2008, for combating certain forms and acts of racism and xenophobia through
Criminal Law (L 383) and other, Government Gazette A’ 191/2014).

% Law of 29 July 1881 on the freedom of the press, OJFR of 30 July 1881, p. 4201, adopted on 29 July 1881,
available at:
http://www.legifrance.gouv.fr/affichTexte.do;jsessionid=28C000A759064DE3CB8369810553BB0OD.tpdjo06v_1?cid
Texte=JORFTEXT000000877119&categorieLien=id.

9 Criminal Code (Act 1962:700) available at: http://www.notisum.se/rnp/sls/lag/19620700.htm.
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Constitution®®. The relevant fundamental laws of the Constitution (i.e. Freedom of the
Press Act and the Fundamental Law on Freedom of Expression) apply in cases when hate
speech is committed by means of publication via printed matter and audiovisual media.
Crimes committed by other means are regulated by the Criminal Code. Penalties to be
imposed against the perpetrators are set out in the Criminal Code, regardless of the means
of commission of the crime.

The table below identifies the relevant transposing provisions and their titles. Empty

cells indicate the lack of transposing measures.

Table 3 : Overview of provisions transposing the CFD

Member Provision Provision Provision Provision
State transposing Art. transposing Art. transposing Art. transposing
1(1)(a) 1(1)(b) 1(1)(c) Art.1(1)(d)
Public incitement to Public dissemination or | Public condoning, Public condoning,
violence or hatred distribution of tracts, denial or gross denial or gross
pictures or other trivialisation of trivialisation of the
material inciting to genocide, crimes crimes defined in the
violence or hatred against Charter
humanity and war of the International
crimes Military Tribunal
BE Arts. 3 and 20 Anti- | Arts. 3 and 20 Anti- Art. 1 Act 23 March
Racism Act, Art. 444 | Racism Act, Art. 444 1995, Art. 444 CC -
CC - Incitement to | CC - Incitement to Condoning, denying or
hatred and violence hatred and violence grossly trivialising the
crime of genocide
Arts. 3 and 22 Non- | Arts. 3 and 22 Non-
discrimination Act, Art. | discrimination Act, Art.
444 CC -Incitement to | 444 CC -Incitement to
hatred and violence hatred and violence
DE Section 130(1)-(2) CC | Section 130(1)-(2) CC Section 130(3)-(4) CC-
- Incitement to hatred - Incitement to hatred Incitement to hatred
EL®? Art. 1 Law 4285/2014 - | Art. 1 Law 4285/2014 - | Art. 2 Law | Art. 2 Law 4285/2014 -
Public incitement to | Public incitement to | 4285/2014 - | Public condoning or
violence or hatred violence or hatred Public condoning | denial of crimes
or denial of
crimes
FR Art. 24(7) Law 29 July | Arts. 24(7) and 23 Law | Art. 24(5) Law 29 | Art. 24bis Law 29 July
1881 - no title 29 July 1881- no title July 1881 - no | 1881 - no title
title
HU Art. 332 CcC - | Art. 332 CcC - Art. 333 CC - Public
Incitement against a | Incitement against a denial of sins of
community community national socialist and
communist regimes
NL Art. 137d CC - Art. 137e CC -
Incitement to hatred, | Dissemination or
discrimination or | distribution of
violence expression
Art. 137e CC-
Dissemination or
distribution of

% The Swedish Constitution is the highest law. It consists of four fundamental laws: the Instrument of
Government (1974:152), the Act of Succession (1810:0926), the Freedom of the Press Act (1949:105) and the
Fundamental Law on Freedom of Expression (1991:1469). In the context of this study the two latter fundamental
acts are of relevance.

% The Constitution including the Freedom of Press Act and the Fundamental Law on Freedom of Expression is
available in English at: http://www.riksdagen.se/en/How-the-Riksdag-works/Democracy/The-Constitution/The-
Freedom-of-the-Press-Act/.

97 Law 4285/2014 amends Law 927/1979.
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expression

SE

Arts. 4 and 6, Chapter
7, and Freedom of
Press Act of
Constitution; Art. 9,
Chapter 1 and Art. 1,

Arts. 4 and 6, Chapter
7, and Freedom of
Press Act of
Constitution; Art. 9,
Chapter 1 and Art. 1,

Chapter 5, | Chapter 5,
Fundamental Law on | Fundamental Law on
Freedom of Expression | Freedom of Expression
of Constitution; Section | of Constitution;
8, Chapter 16, CC - | Section 8, Chapter 16,
Incitement against a | CC - Incitement
population group against a population
group

The nature and extent of the legal protection provided by the offence provisions referred
to above differ from Member State to Member State. This study focuses on three main
differences, namely:

o Protected grounds covered by the offence provisions;
o Type and level of penalty foreseen by the offence provisions;
o Coverage of online commission by the offence provisions.

Regarding the first point it is noted that Article 1(1) of the CFD penalises the criminal
conducts set out therein if committed against victims defined by their race, colour, religion
descent, national or ethnic origin. With respect to the type and level of penalties, Article 3
of the CFD provides that conducts set out in Article 1(1) of the CFD should be punishable
by criminal penalties of ‘a maximum of at least’ between one to three years. By
acknowledging the emergence of new forms of hate speech, Article 9 of the CFD requires
the Member States to establish jurisdiction over cases committed through information
systems.

Along these criteria, the table below highlights existing differences in the Member States
covered by this assessment. In cases where a specific provision of Article 1(1) of the CFD
has been transposed by more than one offence provision, the information provided in the
table below is broken down per transposing provision separately.
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Table 4 : Main characteristics of provisions transposing the CFD

Member Criteria Provision transposing Art. 1(1)(a) Provision transposing Provision Provision transposing Art.
State Public incitement to violence or hatred Art. 1(1)(b) transposing Art. 1(1)(d)
Public dissemination or 1(1)(c) Public condoning, denial or gross
distribution of tracts, Public condoning, trivialisation of the crimes defined in
pictures or other denial or gross the Charter
material inciting to trivialisation of of the International Military Tribunal
violence or hatred genocide, crimes
against
humanity and war
crimes
BE Protected Incitement to hatred and violence (first | Same as for Art. 1(1)(a) NA - not transposed Not specified
ground(s) provision): nationality, so-called race®,
skin colour, descent or national or ethnic
origin

Incitement to hatred (second provision):
age, sexual orientation, marital status,
birth, wealth, religion or belief, political
opinions, union opinion, language ,
current or future health condition,
disability, physical or genetic characteristic
or social origin

Type and | Incitement to hatred and violence (first | Same as for Art. 1(1)(a) NA - not transposed Imprisonment, eight days to one
level of | and second provisions): year, fine EUR 26-5,000
penalty Imprisonment, one month to one vyear
and/or fine EUR 50-1,000
Coverage of | Not specified in legislation Same as for Art. 1(1)(a) NA - not transposed Same as for Art. 1(1)(a)
online crime
DE Protected Nationality, race, religion, ethnic origin Same as for Art. 1(1)(a) | NA - not transposed Not specified
ground(s) and other segments of
population
Type and | Imprisonment three months to five years Imprisonment up to | NA - not transposed Imprisonment up to five years, fine
level of three years or fine
penalty
Coverage of | Yes Yes NA - not transposed Yes

online crime

%8 The wording of the Belgian legislation refers to ‘so-called race’ rather than ‘race’ as it presumes that there is only one race - the human race
- and that skin colour or ethnicity are not markers of another ‘race’.
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EL Protected Race, colour, religion, descent, national or | Same as for Art. 1(1)(a) Same as for Art. | Same as for Art. 1(1)(a)
ground(s) ethnic origin, disability, sexual orientation, 1(1)(a)
gender identity
Type and | Depending on severity: imprisonment, | Same as for Art. 1(1)(a) Depending on severity: | Same as for Art. 1(1)(c)
level of | three months to three years and fine EUR imprisonment, three
penalty 5,000-20,000; imprisonment, min. six months to three years
months and fine EUR 15,000-30,000; and fine EUR 5,000-
imprisonment, six months to three years 20,000; imprisonment
and fine EUR 10,000-25,000; six months to three
imprisonment, min. one year and fine EUR years and fine EUR
25,000- 50,000 10,000-25,000
Coverage of | Yes Same as for Art. 1(1)(a) | Yes Same as for Art. 1(1)(c)
online crime
FR Protected Art. 24(7): origin, ethnicity, nationality, | Same as for Art. 1(1)(a) Art. 24(5): Not | Art. 24bis: Not specified
ground(s) race, religion specified
Type and | Art. 24(7): imprisonment one year or fine | Same as for Art. 1(1)(a) Art. 24(5): | Art .24bis: imprisonment, one year,
level of | EUR 45,000 imprisonment five | fine EUR 45,000, public display or
penalty years and/or fine EUR | dissemination of decision taken
45,000
Coverage of | Art. 24(7): Yes - cross-reference to Art. | Same as for Art. 1(1)(a) | Art. 24(5): Yes - | Art. 24bis: Yes - cross-refers to Art.
online crime | 23 cross-refers to Art.23 23
HU Protected Hungarian nation, national, ethnic, racial, | Same as for Art. 1(1)(a) NA - not transposed Not specified
ground(s) religious group, certain group of
population
Type and | Imprisonment, up to three years Same as for Art. 1(1)(a) NA - not transposed Imprisonment, up to three years
level of
penalty
Coverage of | Yes Same as for Art. 1(1)(a) NA - not transposed Yes
online crime
NL Protected Incitement to hatred, discrimination or | Dissemination or | NA - not transposed NA - not transposed
ground(s) violence: distribution of
Race, religion or belief, sex, sexual | expression:

orientation, or physical, psychological or
intellectual disability

Dissemination or distribution of
expression:
Race, religion or belief, sex, sexual

orientation, or physical, psychological or

Race, religion or belief,
sex, sexual orientation,
or physical, psychological
or intellectual disability
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intellectual disability

Type and
level of
penalty

Incitement to hatred, discrimination or
violence/ Dissemination or distribution of

expression:
Disqualification from practicing profession
and/or depending on severity:

imprisonment, up to one year or fine up to
EUR 8,100; imprisonment, up to two years
or fine up to EUR 20,250

Dissemination or
distribution of
expression:

Disqualification from
practicing profession
and/or depending on

severity: imprisonment,
up to one year or fine up
to EUR 8,100;
imprisonment, up to two
years or fine up to EUR
20,250

NA - not transposed

NA - not transposed

Coverage of
online crime

Yes

Yes

NA - not transposed

NA - not transposed

SE

Protected National, ethnic or other such group of | Same as for Art. 1(1)(a) NA - not transposed NA - not transposed
ground(s) persons with allusion to race, colour,

national or ethnic origin, religious belief or

sexual orientation
Type and | Imprisonment, up to four years, or fine Same as for Art. 1(1)(a) NA - not transposed NA - not transposed
level of
penalty

Coverage of
online crime

Yes

Yes

NA - not transposed

NA - not transposed
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In all Member States assessed, the provisions penalising the behaviours set out in Article
1(1)(a) and (b) of the CFD refer to protected grounds. In most of these Member
States, the transposing provisions provide an exhaustive list of protected grounds. In two
Member States, however, namely Germany and Hungary, the list of protected grounds is
open-ended. The German Criminal Code refers to ‘other segments of population’, whereas
the Hungarian legislation uses the term ‘certain group of a population’.

In some of the Member States assessed, the transposing provisions expressly provide
protection on grounds beyond those set out in the CFD. For example in Belgium, incitement
to hatred is prohibited on a large number of grounds, including inter alia disability, political
opinion or current or future health condition. Greece seems to be the only Member State
assessed that specifically mentions gender identity.

Legislation in five Member States fails to cover all protected characteristics mentioned in
Article 1(1)(a) and (b) of the CFD. In Germany, the transposing provisions do not explicitly
refer to colour, descent or national origin. Similarly to Germany, Hungarian legislation fails
to provide explicit reference to colour and religion. These characteristics are nevertheless
covered, given the open-ended nature of the list of protected grounds. French legislation
does not mention colour and descent, whereas the Dutch transposing provisions make no
explicit reference to colour, descent or national origin. Finally, Swedish legislation fails to
mention descent.

As a general rule, the national provisions penalising the criminal conducts set out in Article
1(1)(c) and (d) fail to list protected grounds. Greek legislation constitutes an exception in
this respect. The transposing provisions explicitly refer to race, colour, religion, descent,
national or ethnic origin, disability, sexual orientation and gender identity.

In all Member States assessed, the transposing provisions of Article 1(1) foresee
imprisonment as a type of penalty, in accordance with the CFD’s requirements. Provisions
transposing Article 1(1)(a) and (b) seem to foresee the same or a lower level of
penalties than those transposing Article 1(1)(c) and (d). As an example, the ceiling for
the penalty of imprisonment in Belgium seems to be the same, i.e. one year, in all
provisions transposing Article 1(1). As an exception, the maximum penalty in French
legislation is higher for the conducts set out in Article 1(1)(c) and (d) than for those set out
in Article 1(1)(a) and (b) of the CFD. In the latter case, the maximum penalty foreseen is
one year of imprisonment, whereas in the former case, the ceiling for imprisonment is five
years.

Compared to other Member States, Belgian legislation has the lowest level of penalties,
namely imprisonment of between one month and one year. The threshold seems to be the
highest in Germany, where imprisonment of between three months and five years could be
imposed against the perpetrators.

In all Member States assessed, except for Hungary, the transposing provisions specifically
allow courts to impose fines or other sanctions, such as disqualification from a profession,
as alternatives to imprisonment. In Hungary, it is also possible to impose alternative
sanctions, however, the relevant applicable rules are not set out in the transposing offence
provisions, but in general (i.e. non-offence specific) criminal law provisions®®.

% The relevant rules are set out in Article 30(4) of the Criminal Code.
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Online hate speech seems to be punishable in all Member States assessed. Specific
reference to online commission is rarely provided in the transposing provisions themselves.
Such reference is only available in the Greek provisions transposing Article 1(1) of the CFD,
which explicitly mention the commission of hate speech via internet. Rather, general
criminal law rules cover online hate speech situations or such coverage could be derived
from case law. As an example of the former situation, under Hungarian legislation, the term
‘general public’, which is used in the transposing provisions of Article 1(1) of the CFD, is
defined as covering online crime. The definition is set out in the General Part of the
Criminal Code!®, which contains provisions and principles applicable to all criminal
offences. In the Netherlands and Belgium, the applicable provisions remain silent about the
coverage of online commission. Relevant literature notes that courts in the Netherlands
have interpreted the applicable provisions as covering online commission'®. In Belgium, as
described in more detail under Section 4.2.2, relevant case law does not seem to be
consistent.

Article 4 of the CFD specifically requires Member States to either address racist or
xenophobic motivation in their criminal law as an aggravating circumstance (first option)
or to ensure that courts take such motivation into consideration in the determination of
penalties (second option).

In two Member States, namely Greece'®® and Sweden!®®, general criminal law rules
consider racist or xenophobic motivation as an aggravating circumstance with respect to all
crimes. This implies that all offence provisions set out in the applicable criminal law are
affected by the transposing provision of Article 4 of the CFD.

The same requirement applies with respect to certain crimes in Belgium, France and
Hungary. In Belgium and Hungary, specific offence provisions (ten®* and six'®® offence
provisions, respectively) refer to racist or xenophobic motive as an aggravating
circumstance. In France, the regulatory situation is comparable to those in Hungary and
Belgium, in the sense that specific offence provisions, namely 12'%, requiring the more
severe penalisation of crimes committed by racist or xenophobic motive exist. In France,
however legal protection against crimes committed with a racist of xenophobic motive, is
also provided by a general criminal law provision stating that the penalty is increased when

100 The relevant provision is set out in Article 459(22) of the Criminal Code.

101 Njeuwenhuis, Al., Janssens, ALJ., Medium offences (Uitingsdelicten) (3rd edn, Deventer, Kluwer, 2011), 205-
206, 291-292.

102 Article 814, Greek Criminal Code, as amended by Article 10 of Law 4285/2014.

103 Chapter 29, Section 2, para 7 of the Criminal Code.

104 Articles 377bis, 405quarter, 422quarter, 438bis, 442ter, 453bis, 514bis, 525bis, 532bis, 534bis, penalising
respectively the criminal offences of assault and rape; manslaughter and intentional infliction of personal injury;
non-assistance to a person in danger; deprivation of liberty, torture & trespassing by particular persons; stalking;
insult, slander, defamation and desecration of a grave; arson; destruction of buildings or engines; damage to
personal property; graffiti and damage to real estate.

105 Articles 160(2), 164(4) and (6), 194(2), 226(1), 304(3), 449(2) of the Criminal Code, penalising respectively,
the criminal offences of homicide, bodily harm, limiting someone’s personal liberty, defamation, unlawful
deprivation of liberty and insulting a subordinate.

106 Articles 221-4, 222-3, 222-8, 222-10, 222-13, 225-18, 311-4, 322-8, 312-2, 222-18-1, 322-2 of the Criminal
Code and L333-7 of the Sport Code, penalising respectively the criminal offences of wilful causing of death and
assassination; torture or acts of barbarity; acts of violence causing an unintended death, acts of violence causing
mutilation or permanent disability; acts of violence causing a total incapacity to work; violation of the physical
integrity of a corpse; theft; destroying; defacing or damaging property belonging to other persons by an explosive
substance, a fire or any other means liable to create a danger to other persons; extortion; a threat to commit a
crime or major offence against persons; destroying, defacing or damaging property belonging to other persons;
introducing, wearing or displaying in a sports arena, or in the conduct of public broadcasting in a sporting event,
badges, signs or symbols reminiscent of a racist or xenophobic ideology.
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‘the offence is committed because of the victim’s actual or supposed membership or non-
membership to a given ethnic group, nation, race or religion’%’.

In Germany and the Netherlands, the first option under Article 4 of the CFD has not been
transposed.

The second option offered by Article 4 of the CFD is only reflected in German legislation.
The relevant provision was introduced into German legislation on 1 August 2015. This
recent legislative amendment added the wording ‘racist, xenophobic or other inhuman
motives and aims’ to the text of Section 46 of the Criminal Code, requiring courts to take
into consideration these motives and aims while sentencing. The adoption of the legislative
amendment was preceded by a long debate starting in 2010. For a long time, the German
Parliament held the position that in any case the practice of the courts was to take into
account such motives while sentencing, even without an explicit reference thereto in
applicable legislation?®,

In the Netherlands, this option is reflected in an official guidance document!®® and not in
legislation. Courts are not bound by this guidance. Reports have highlighted that in practice
the instructions are not complied with!!°. In its fourth report on the Netherlands, ECRI
recommends that the Dutch authorities introduce a legal provision explicitly establishing
racist motivation as a circumstance to be taken into account by courts while sentencing*!*.

To conclude, the Member States covered by this study have chosen different regulatory
techniques to transpose Article 4 of the CFD. In some cases, Article 4 has been transposed
through a large number of criminal offence provisions, whereas in other cases, one
provision reflects the provision set out in Article 4 of the CFD. In the latter case, however,
the transposing provision is of horizontal nature, applying to all criminal offences, or setting
out general obligations for all courts. In the light of the above, it can be concluded that the
transposition of Article 4 of the CFD has affected a large number of provisions in the
Member States concerned. Considering this, the Section below on the effectiveness of the
transposing provisions, does not provide a detailed assessment of each provision
concerned, instead it provides some general remarks regarding the effectiveness of the
applicable rules.

4.2.2. Effectiveness of legislation transposing Council Framework Decision 2008/913/JHA

This Section assesses the effectiveness of Member States’ legislation transposing
Article 1(1) of the CFD and its relationship with the fundamental right of freedom of
expression. As referred to above, Article 1(1) of the CFD penalises the most severe forms
of hate speech, including incitement to violence and hatred (Articles 1(1)(a) and (b)) and
the public condoning, denial or gross trivialisation of genocide, crimes against humanity
and war crimes (Article 1(1)(c) and (d)).

107 Article 132-76 of the Criminal Code.

108 BUG e.V., Dossier ‘Hate Crime and its legal frame’, (Dossier ‘'Hasskriminalitit und ihre rechtlichen
Rahmenbedingungen’), (2014) available at:
http://www.bug-ev.org/themen/schwerpunkte/dossiers/hasskriminalitaet/gesetzgebung-gegen-
hasskriminalitaet/aenderung-46-stgb/einschaetzungen-zur-gesetzesaenderung-des-46-stgb.html.

109 Discrimination Directive, 2007A010, Government Gazette 2007, 233, available at:
https://www.om.nl/onderwerpen/discriminatie/ @86289/aanwijzing/# ftn2.

110 Anne Frank Stichting, ‘Third report racism, antisemitism and extreme right-winged violence’, (2014), available
at:

http://www.annefrank.org/ImageVaultFiles/id 17108/cf 21/Racisme 2013 VIJI.PDF .

111 ECRI, ‘Report on the Netherlands - fourth monitoring cycle’, p. 13, (2013), available at:
http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Netherlands/NLD-CbC-I1V-2013-039-ENG. pdf.
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It provides some general observations regarding the effectiveness of national legislation
transposing Article 4 of the CFD. The said provision requires Member States to consider
racist or xenophobic motivation either as an aggravating circumstance, or alternatively to
ensure that such motivation is considered by courts while determining the penalties.

The assessment is based on information gathered through the national studies, which
evaluated the national legal frameworks on the basis of four criteria:

. First criterion: Interaction of national transposing provision(s) with the freedom
of expression;

o Second criterion: Quantitative data on the use of transposing provision(s) in
practice;

o Third criterion: Factors hindering the effective application of the transposing
provision(s);

. Fourth criterion: Drivers behind any recent or planned legislative amendments.

First criterion-Interaction of national transposing provision(s) with the freedom of
expression

The CFD provides legal protection against hate speech and hate crime within a fundamental
rights context, respecting inter alia the fundamental right of freedom of expression. As set
out in Recital 14 of its Preamble, the CFD respects the fundamental right of freedom of
expression, as set out in the ECHR and the Charter of Fundamental Rights.

Freedom of expression is a fundamental right, which could be subject to limitations under
certain conditions as specified in Article 10(2) of the ECHR!'? and Article 52(1) of the
Charter of Fundamental Rights!'3. Both EU and national law should respect these limits.

This Section aims to assess the relationship between Member States’ legislation
transposing the CFD and the fundamental right of freedom of expression. In particular
it aims to describe any controversies linked to the thresholds set by the national offence
provisions to limit freedom of expression. As these limits are typically subject to court
interpretation, focus is placed on any relevant decisions of higher courts (such as
constitutional courts) on the matter.

The table below gives an overview of whether or not the relationship described above
between the freedom of expression and each of the offence provisions transposing Article
1(1)(a)-(d) of the CFD has been assessed in decisions of higher courts. ‘Ticks’ (v")highlight
the existence of higher court decisions, whereas empty cells indicate the lack of relevant
higher court decisions. Where absence of relevant court decisions is due to the lack of
transposing measures, this is explicitly stated.

112 Article 10(2) The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject
to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing
the disclosure of information received in confidence, or for maintaining the authority and impartiality of the
judiciary.

113 Article 52(1) Any limitation on the exercise of the rights and freedoms recognised by this Charter must be
provided for by law and respect the essence of those rights and freedoms. Subject to the principle of
proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general
interest recognised by the Union or the need to protect the rights and freedoms of others.
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Table 5 : Existence of relevant higher court decisions

Member Provision Provision Provision Provision
State transposing Art. transposing Art. transposing Art. transposing Art.
1(1)(a) 1(1)(b) 1(1)(c) 1(1)(d)
Public incitement to Public dissemination or Public condoning, Public condoning,
violence or hatred distribution of tracts, denial or gross denial or gross
pictures or other trivialisation of trivialisation of the
material inciting to genocide, crimes crimes defined in the
violence or hatred against humanity and Charter of the
war crimes International Military
Tribunal
BE!!4 v v NA - not transposed v
DE v v NA - not transposed v
EL v v
FR v v v v
HU v v NA - not transposed v
NL v v NA - not transposed NA - not transposed
SE v v NA - not transposed NA - not transposed

In all Member States, higher court decisions assessing the relationship between some of
the transposing provisions and the freedom of expression exist. The national courts
found that freedom of expression can be limited under certain conditions and within certain
thresholds. These thresholds and the supporting reasoning of the courts differ from
Member State to Member State.

The Belgian Constitutional Court has assessed the relationship of all transposing provisions
with the freedom of expression. Regardless of the facts of the case, all Constitutional Court
rulings''® seem to echo the requirements set out in Article 10(2) of the ECHR. In its
decisions the Constitutional Court has consistently ruled that freedom of expression is not
an absolute right and could be subject to limitations prescribed by law. Such limitations
should be clear, objective, reasonable and proportionate to the aim pursued®®.

In case of the offence provisions penalising the criminal conducts set out in Article 1(1)(a)
and (b) of the CFD'!’, the Constitutional Court assessed the meaning of ‘incitement to
hatred and violence’ and its compliance with the criteria referred to above. With respect to
the provision reflecting the conducts set out in Article 1(1)(c) and (d) of the CFD!8, the
Constitutional Court interpreted the compliance of the criminal conducts of ‘denying,
minimising, justifying or approving’ with the fundamental right of freedom of expression.
Regarding both conducts the Constitutional Court found that the limitations imposed
thereby on freedom of expression were constitutional*®.

114 In case of Belgium, there are two offence provisions transposing both Article 1(1)(a) and (b). The
Constitutional Court decision assessed under the table concerned both offence provisions.
15 Constitutional Court, Judgment No. 17/2009 of 12 February 2009, No. 4359, §B.59, available at:
http://www.const-court.be/public/f/2009/2009-017f.pdf; Constitutional Court, Judgment No. 40/2009 of 11 March
2009, No. 4312 and 4355, §A.32, available at: http://www.const-court.be/fr/common/home.htm| and
Constitutional Court, Judgment No. 45/96 of 12 July 1996, No. 858 and 892, B.7.15, available at:
Il'mltstp://www.const-court.be/public/f/1996/1996-045f.pdf.

ibid.
17 Tncitement to hatred and violence - nationality, so-called race, skin colour, descent or national or ethnic origin,
as set out in Articles 3 and 20 of the Anti-Racism Act and Article 444 of the Criminal Code and Incitement to
hatred and violence - religion as set out in Articles 3 and 22 of the Non-discrimination Act and Article 444 of the
Criminal Code.
118 Condoning, denying or grossly trivialising the crime of genocide as set out in Art. 1 of the Act on the denial,
minimisation, justification or approval of the genocide perpetrated by the German National Socialist Regime during
the Second World War and Article 444 of the Criminal Code.
119 Constitutional Court, Judgment No. 45/96 of 12 July 1996, No. 858 and 892, A.4.5, available at:
http://www.const-court.be/public/f/1996/1996-045f.pdf.
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The French Court of Cassation’s rulings are similar to the Belgian ones. Decisions seem to
echo the requirements set out in Article 10(2) of the ECHR as well as the criteria of
objectivity and necessity'?°.

The Supreme Court of Sweden has a similar stand point to the Belgian one. While assessing
the offence provision of ‘agitation against a national or ethnic group’*?!, transposing Article
1(1)(a)-(b) of the CFD, the Supreme Court in its decision!?? recalled that any limitations of
the freedom of expression should be necessary in a democratic society; therefore it should
be assessed whether the restriction is proportionate to the protected interests. The
Supreme Court also adds that the perpetrator should intend to express a message, which
realises the criminal conducts, which are threatening and expressing contempt.

The German Constitutional Court'?3, while assessing the constitutional nature of Article
130(4) of the Criminal Code on Holocaust denial, also relied on the test of necessity and
proportionality. In particular, it noted that conscious lying about established historical facts
does not fall within the boundaries of freedom of expression. Regarding the historical facts
in question, the Constitutional Court recalled the horror and injustice caused by the
National Socialist regime in Europe and the world. The Constitutional Court reached similar
conclusions regarding the transposing provisions of Article 1(1)(a) and (b) of the CFD%.
The Constitutional Court’s position seemed to be that freedom of expression could be
limited inter alia in cases where an expression in objective terms breaches the human
dignity of others.

Greek higher courts have ruled on the relationship of the offence provision of ‘public
incitement to violence or hatred’*?®, transposing Article 1(1)(a)-(b) of the CFD, with
freedom of expression. Two recent decisions, one of the Supreme Court*?® and one of the
Athens Single-Member Court of Misdemeanours'?’, stipulate that the offence provision
should be applied stricto sensu, and in a way that does not endanger the freedom of
expression.

The Dutch Supreme Court has set clear rules for the limitation of freedom of expression in
the context of hate speech provisions. It has developed a so-called ‘three-step-test’?S,
which is consistently used in practice. This test was developed in the context of Article
130(c) of the Criminal Code, which offence provision does not constitute a transposing
provision per se. However, courts in practice often make use of the provision to penalise

120 Examples of relevant decisions are: Criminal Chamber of the French Supreme Court, 30 May 2007, n°06-
84328; Criminal Chamber of the French Supreme Court, 7 June 2011, n°10-85179; Criminal Chamber of the
French Supreme Court, 13 June 1995 n°93-82144.

121 section 8, Chapter 16 of the Belgian Criminal Code.

122 gyedish Supreme Court, NJA 2005 p.805, available at: https://lagen.nu/dom/nja/2005s805.

123 Wunsiedel Order (1 BvR 2150/08) is not publicly available. A summary thereof is available in the Order of the
First Senate of the Constitutional Court of 4 November 2009 - 1 BvR 2150/08, available at:
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2009/11/rs20091104 1bvr215008en.h
tml.

124 Decision of 12 November 2002, 1 BVR 232/97, available at:
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=1%20BvR%20232%2F97&Suche=1%20BvR%20232
%2F97 and Decision of 04 February 2010 1 BvR 369/04, 1 BvR 370/04, 1 BvR 371/04, available at:
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=1%20BvR%20370/04.

125 Article 2, Law 4285/2014 amending Law 927/1979.

126 Decision 3/2010 of the Supreme Court. In Greece court judgments are not publicly available online.

127 Decision 65738/2014 Athens Single-Member Court of Misdemeanours. In Greece court judgments are not
publicly available online.

128 The ‘three-step-test’ was developed by the Supreme Court inter alia in the following cases: Dutch Supreme
Court, crim. ch., 9 January 2001, Netherlands Jurisprudence 2001, 203; Dutch Supreme Court, crim. ch., 9
January 2001, Netherlands Jurisprudence 2001, 204, annotation De Hullu; Dutch Supreme Court, crim. ch., 14
January 2003, Netherlands Jurisprudence 2003, 261, annotation Mevis.
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the behaviours set out in Article 1(1) of the CFD. The founding idea behind the test is that
courts while determining the punishability of an expression under Article 137(c) of the
Criminal Code must take the suspect’s freedom of expression into account. To this end, as
a first step they should assess whether the expression was made in isolation or in front of
public and whether the nature and purpose of it was insulting. As a second step, they need
to assess the broader context of the expression and in particular if the context could
remove the punishable, insulting character of the expression. This could be the case, when
for example the offender enters into a public debate. The second step, however should be
seen together with the third one in accordance with which even if the second step would
justify an expression, it still remains punishable if it is gratuitously offensive. This three-
step-test has never been used by the Dutch Supreme Court while ruling on cases linked to
provisions transposing Article 1(1)(a) and (b) of the CFD. In these cases the Dutch
Supreme Court usually assesses the context and the circumstances of the expression while
deciding on the liability of the perpetrator. The Amsterdam District Court has in one case
used the three-step-test in an Article 137(d) case.

Decisions of higher courts in Hungary have shown some controversy. Since 1992, the
threshold for limiting freedom of expression by the applicable criminal offence provisions
has been assessed in many instances. The Constitutional Court in its first landmark decision
from 1992'%°, which is of direct relevance in the context of the transposing provisions of
Article 1(1)(a) and (b), noted that freedom of expression could be subject to restrictions,
as it is not an absolute fundamental right. These limitations, however should comply with
the so-called ‘necessity test’, implying that legislation should be necessary to restrict the
said freedom on the one hand and proportionate on the other hand; legislation should be
necessary and adequate for the aim to be achieved. Along this line the Constitutional
Court’s jurisprudence®*® suggests that only the criminal conduct of incitement to hatred
constitutes a legitimate restriction of freedom of expression. According to the Constitutional
Court, incitement to hatred takes place only when it imposes a clear and present danger for
individuals of a community. The Curia (Hungary’s supreme court)3! further defined the
meaning of incitement to hatred. In accordance with the Curia’s jurisprudence incitement to
hatred occurs when the criminal conduct of the perpetrator incites to hatred to such an
extent that is capable of generating violence, given that the perpetrator’s conduct puts
other people’s rights into concrete and direct danger and that the danger of violence is
concrete. This interpretation of the Curia has been considered as too stringent by ECRI in
its latest report covering hate speech'?2. According to ECRI this overly restrictive
interpretation of ‘incitement to hatred’ results in the impunity of perpetrators.

No higher court decisions of relevance, assessing the relationship of the provisions
transposing Article 4 of the CFD with the freedom of expression, have been highlighted by
the national studies.

129 Constitutional Court Decision 30/1992 (V.26), available at: http://www.mkab.hu/hatarozat-
kereso?OpenAgent=&kereses=1&hatarozat sorszam=&hatarozat evszam=&ugyszam sorszam=&ugyszam evsza
m=&kelte=&rendelkezo resz=&indoklas=k%C3%B6z%C3%B6ss%C3%A9g+-elleni+usz%C3%ADt%C3%A1s&vele
menyek=&alkotmanybiro=&inditvanyozo tipusa=&eljaras tipusa=&ugyallapot=&alkotpanasz ugyall=&jogszabaly
=&lenyeg=_&feltetell =2&targymutato%5B%5D =&feltetel2=2&alkotmany hivatkozas import%5B%5D=&befejezes
tipusa.

130 Examples of relevant decisions are: Constitutional Court Decision 18/2004 (V.25) is available at:
http://public.mkab.hu/dev/dontesek.nsf/0/4EA2726C0A3F263EC1257ADA00529A10?0penDocument;
Constitutional Court Decision 12/1999 is available at:

http //public.mkab.hu/dev/dontesek.nsf/0/492D281B4506140EC1257ADA0052AA1E?OpenDocument.

A relevant decision is Supreme Court Decision 1998.251, available at:
https://jak.ppke.hu/uploads/articles/12069/file/gy%C5%B1I.BH.pdf. The decision is not avallable on the Curia’s
(previously called as Supreme Court) website.

132 Example of such report is ECRI, ‘Report on Hungary - Fifth monitoring cycle’, (2015)
https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Hungary/HUN-CbC-V-2015-19-ENG.pdf.
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Second criterion-Quantitative data on the use of transposing provision(s) in practice

Based on the information gathered it seems that all Member States collect hate speech
and hate crime related data. Data collection methods however differ from Member State
to Member State. Data collection efforts in Germany, Sweden, France and the Netherlands
are more centralised, with one organisation being in charge of publishing relevant
quantitative data on a regular basis. On the other hand, in Hungary, Belgium and Greece,
there is more than one organisation collecting the relevant data. Data collection
mechanisms of the different competent authorities typically lack harmonisation. Moreover,
as highlighted by inter alia a recent FRA report!*3, quantitative data collected by the
Member States do not give a real indication of the extent of the problem, as many hate
speech and hate crime cases remain underreported. It is also noted that data collection
efforts of the different Member States might focus on different aspects of the proceedings,
including the number of reported (i.e. providing an account of an incident to the competent
authorities typically in writing), investigated (i.e. examining an incident by the competent
authorities), prosecuted (i.e. filing charges against a suspect of a crime) or adjudicated
cases (i.e. making a judgment on a disputed matter).

As mentioned above, Belgium is one of the Member States where data collection falls under
the remit of more than one authority. Regarding the Belgian system it is noted that data
are not published by these authorities. Data referred to in this report were provided by the
responsible authorities upon request. In Belgium both the Federal Police and the
Prosecution Service collect official data on the number of cases the penalisation of which is
required by Article 1(1) of the CFD. These authorities do not record data dedicated to each
transposing provision, instead the relevant offence provisions together with some other
ones are grouped under the entry ‘racism, xenophobia, other discrimination and
homophobia*?*. The registration of crimes under the said entry is regulated by two
circulars'®®, which are largely unknown to the competent services. This results in the
incorrect and insufficient registration of crimes. As a result of these factors, the Interfederal
Centre for Equal Opportunities considers the data available unreliable; moreover the latest
ECRI report considered the data available too fragmented to provide a precise overview of
hate speech cases in Belgium'3¢. Underreporting does not seem to be an issue of concern
for Belgian authorities. During the reference period of 2010-2014, around 1,000 cases per
year were registered under the entry ‘racism, xenophobia, other discrimination and
homophobia’. The year 2013 saw the lowest number of investigated cases, i.e. 819,
whereas in 2012 a record number of cases, i.e. 1,017 were investigated*®*’. The number of
cases prosecuted was close to 800 each year, with 750 being the lowest number in 2011
and 861 being the highest one in 2014!%8, As opposed to these the number of cases in
which courts took decisions seems to be low. In 2014, which year records the lowest
numbers, 24 judgments were issued, whereas in 2010, when the highest numbers were
recorded, judgments were issued in 79 cases!*. The stakeholders consulted could not
provide an explanation on the low number of court judgments.

133 FRA, ‘Making hate crime visible in the European Union: acknowledging victims’ rights’, (2012) available at:
http://fra.europa.eu/sites/default/files/fra-2012 hate-crime.pdf.

134 ECRI, ‘Report on Belgium -fifth monitoring cycle’, p. 17 (2014), available at:
http://www.coe.int/t/dghl/monitoring/ecri/country-by-country/belgium/BEL-CbC-V-2014-001-ENG.pdf.

135 Circulars No COL 6/2006 and COL 13/2013.

136 ibid, p. 20.

137 Information collected in June 2015 through consultation with national stakeholder (representative of Federal
police).

138 Information collected in June 2015 through consultation with national stakeholder (Public Prosecutor).

139 Information collected in June 2015 through consultation with national stakeholder (Public Prosecutor).
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Similarly to Belgium, in Hungary official data collection activities are carried out by the
Police, the Prosecution Service and the Hungarian judiciary. Some of the data collected by
the Prosecution Service'®® are available online, whereas others can only be accessed upon
request. In addition to these data sources, recently the Ministry of Interior's Department
responsible for Coordination and Statistics launched a website dedicated to criminal
statistics. The website'*! provides data on the number of cases registered and prosecuted.
Some discrepancies between the data available through this website and those collected by
the Prosecution Service have been identified. The reason behind the discrepancy is unclear.
It could potentially be due to different data collection techniques. Existing data sets all
disaggregate data per offence provision. In accordance with the data collected by the
Prosecution Service, the number of ‘incitement against a community’ cases (cases
corresponding to the behaviours set out in Article 1(1)(a) and (b) of the CFD) registered by
the Police is low. For example!*?, in 2010 eight cases were registered, whereas in 2013
three cases were registered. The number of prosecuted cases was even lower than this,
namely four in 2010 and zero in 2013. With respect to the number of court decisions, no
official data could be collected. According to non-official sources (i.e. secondary sources
processing official statistics)'*3, in 2010 three court decisions were issued, whereas in 2013
there were none. Numbers related to the investigation, prosecution and adjudication of
‘public denial of sins of national socialist or communist regimes’ (offence provision
penalising the criminal conduct set out in Article 1(1)(d) of CFD) are similar to those for
‘incitement against a community’. In 2013 four cases were recorded by the Police, there
was no prosecution in 2013 and no court judgments were issued'**. Numbers seemed to be
higher in 2014, when 18 cases were recorded and prosecution started in eight cases'*. No
data on the number of court judgments from 2014 are available. Regarding the above data
sets it is noted that in Hungary underreporting constitutes a major issue of concern. Some
estimates suggest that existing statistics represent around 0.3% of hate crimes and/or hate
speech!®,

In Greece there are no mechanisms in place for the systematic collection of data on hate
speech and hate crime!*’. In the absence of centralised rules, each court compiles its own
datasets in a unique way; moreover some data are collected by the Police and the
Prosecution Service. These datasets however are not publicly available. Upon request of
international organisations some data of relevance have been published. Some data have
been provided by the Police and the Prosecution Service to ECRI**®, According to the report,
in 2013, 15 cases were investigated and nine prosecuted under Law 927/1979, which
penalises the criminal conducts set out in Article 1(1)(a) and (b) of the CFD. Law 927/1979

140 Example of data sets available online is the General Prosecutor’s Office’s report, ‘Statistical data on criminality
from 2013’, (2013) available at: http://www.mklu.hu/repository/mkudok8770.pdf.

41 Website of the Ministry of Interior’s Department responsible for Coordination and Statistics dedicated to
criminal statistics, available at:
https://bsr.bm.hu/SitePages/DokumentumtarLista.aspx?libraryName=BuncselekmenyiAdatok.

42 General Prosecutor’s Office, ‘Statistical data on criminality from 2013’, (2014) available at:
http://www.mklu.hu/repository/mkudok8770.pdf.

143 |idia Balogh, Henrietta Dindk, Andras LaszI6 Pap, ‘Invisible for the law- Questions related to the regulation of
hate crimes and problems linked to practice’ (A jog altal lathatatlan- A gydlolet-blincselekmények szabalyozasi
kérdései és gyakorlati problémai), (2012) available at: http://www.fundamentum.hu/atirt-alapjogok/cikk/jog-
altal-lathatatlan-gyulolet-buncselekmenyek-szabalyozasi-kerdesei-es-gyakorl.

144 Information collected in August 2015 through written consultation with national stakeholder (Public Prosecutor
from General Prosecutor’s Office).

145 Information collected in August 2015 through written consultation with national stakeholder (Public Prosecutor
from General Prosecutor’s Office).

146 Tamas Dombos and Marton Udvari, ‘Hate crimes in Hungary - Problems, recommendations and good practices’
(Gyllsletblincselekmények, Magyarorszagon - Problémak, javaslatok, jo gyakorlatok), p. 10, (2014), available
at: http://helsinki.hu/wp-content/uploads/tanulmany.pdf.

147 ECRI, ‘Report on Greece - Fifth Monitoring Cycle’, pp. 17-18, (2014), available at:
htgtp://www.coe.int/t/dqhI/monitorinq/ecri/Countrv-by-countrv/Greece/GRC-CbC-V-ZO15-001-ENG.pdf.

148 ibid.
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was recently amended by Law 4285/2014. To date only one case has been investigated
under the amended Law. The case concerns the offence provision of ‘public condoning or
denial or crimes’, penalising the criminal conducts set out in Article 1(1)(c) and (d) of the
CFD. No information on the number of cases prosecuted or adjudicated under the new
system is available. Underreporting is an issue in Greece®.

As mentioned above, data collection efforts in some Member States seem to be more
centralised than in others. In Sweden, the Swedish National Council for Crime Prevention is
the sole body in charge of compiling all relevant statistics on hate speech and hate crime.
The said organisation relies on various sources, such as data collected by the Police or
through the Swedish Crime Survey or the Politician’s Safety Survey. The Swedish National
Council for Crime Prevention annually publishes reports on the statistical data compiled*°.
The latest datasets concern 2012 and 2013, and provide information on the number of
cases prosecuted and reported. No data are available on the number of investigations and
on the number of court decisions. In 2013 in connection with the criminal offence of
‘agitation against a national or ethnic group’, transposing Article 1(1)(a) and (b) of the CFD
and other hate crimes (i.e. crimes committed with hate motive as an aggravating
circumstance) 5,508 cases were reported. In 2012%!, 161 cases led to so-called ‘person
based clearances’, which term refers to decisions linking a person to a crime by means of a
decision to prosecute, to the acceptance of prosecutor fines or to decisions granting waiver
of prosecution.

Germany also has centralised data collection methods in place. The Federal Criminal Police
prepares annual reports on the number of crimes investigated and prosecuted on the basis
of data provided by the 16 State Criminal Police Offices. Datasets published by the Federal
Criminal Police dedicate a separate entry to Section 130 of the Criminal Code, which
penalises the criminal conducts set out in Article 1(1)(a)-(b) and (d) of the CFD. Existing
datasets do not disaggregate per subsection of Section 130. This hinders the clear
understanding of the hate speech situation in Germany. Latest datasets from 2014 indicate
a high number of investigated'®> and prosecuted!®® cases, namely 2,670 and 1,836,
respectively. Underreporting is an existing phenomenon in Germany, thus in practice, it is
likely that the number of hate speech incidents is actually higher than what appears in the
official statistics'™*.

In the Netherlands, the main authority responsible for the collection of data is the Dutch
Public Prosecution Service. Data collected by the Dutch Public Prosecution Service are
regularly published by the National Expert Centre on Discrimination. The latest report maps
all discrimination cases, which category includes hate speech under the meaning of the
CFD. While the report specifies the number of investigated cases per article, the numbers
of prosecuted and adjudicated cases are not specified per article and comprise all

149 RVRN, ‘2014 Annual Report’, (2014), available at:

http://rvrn.org/wp-content/uploads/2015/05/Report 2014eng.pdf.

150 Swedish National Council for Crime Prevention ‘Hate Crime statistics 2013’, (Statistik 6ver polisanmé&lningar
med identifierade hatbrottsmotiv och sjélvrapporterad utsatthet fér hatbrott), No. 2014:14, (2014), available at:
https://www.bra.se/download/18.5e2a4a6b14ab166759928¢/1421243287010/2014 14 Hatbrott 2013.pdf.

151 The 2012 statistics are based on estimated numbers since only 67% of the cases reported in 2012 had been
closed.

152 Federal Ministry of Interior Affairs, ‘Police Crime Statistics 2014’ (Polizeiliche Kriminalstatistik 2014), (2014),
available at: http://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pks-
broschuere-2014.pdf?  blob=publicationFile.

153 Federal Ministry of Interior Affairs, ‘Police Crime Statistics 2014’ (Polizeiliche Kriminalstatistik 2014), (2014),
available at: http://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pks-
broschuere-2014.pdf? blob=publicationFile.

154 Hieronymus, Andreas, ‘Racist Violence in Germany’, (2011), available at:
http://cms.horus.be/files/99935/MediaArchive/Racist%20Violence%20Report%20Germany%20-%20online.pdf.
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discrimination articles. This hinders the clear understanding of the extent of the problem of
hate speech in the Netherlands. In 2010, 33 cases of hate speech under the meaning of
Article 1(1)(a) and (b) of the CFD were investigated in the Netherlands. This compared to
13 in 2013. As stated above, no clear indication to the number of hate speech cases
prosecuted or adjudicated is available in existing statistics. According to ECRI, the lack of
data makes it difficult to analyse whether there has been an improvement in the
effectiveness of the responses provided to hate speech. ECRI therefore recommends the
development of a central and consistent monitoring system'®>. By letter of 11 February
2015 to the Dutch Parliament, the Government declared its commitment towards
reinforcing its anti-discrimination policy, amongst others by facilitating the reporting of hate
speech and hate crimes with the authorities and by improving the registration of hate
speech and hate crimes by the authorities!®®. In the Netherlands there are no data
available on underreporting.

The main authority responsible for publishing criminal statistics in France is the National
Consultative Commission for Human Rights. This organisation carries out data collection
activities itself and receives data from the Ministry of Justice, the Police and the
Gendarmerie®®’. The data collected give a general overview of the number of hate speech
and hate crime cases investigated, prosecuted and adjudicated. These data however are
not broken down per applicable offence provision. In accordance with a recent dataset, in
2013, 1,765 hate crime cases were registered by the Police, and 579 cases were
prosecuted. From 2013, no data are available regarding the number of court decisions
reached*®®.

With respect to the application of the transposing provisions of Article 4 in practice, very
little data are available. This results from the fact that as a general rule, the data collected
do not indicate the aggravating motive (in the given case racist or xenophobic motive) by
which the crime was committed. Similarly statistical data on court decisions do not spell out
cases in which courts took into account racist or xenophobic motive while sentencing.

Some data could be derived from unofficial sources. In Greece for example, a network,
consisting of around 20 NGOs, the National Human Rights Commission and the United
Nations High Commissioner for Refugees, was set up to record racist crimes. The network,
which is called Racist Violence Recording Network (RVRN), has on various occasions
indicated that Greece is experiencing an ‘explosion’ of racist violence. In 2012, RVRN
registered two racially motivated murders and 154 incidents!®®. 2013 saw an increase in
racist incidents, which reached a total of 166 attacks'®’. In other Member States, no similar
data collection efforts were highlighted by the national studies.

155 ECRI ‘Report on the Netherlands, fourth monitoring cycle’, p. 17, (2014), available at:
http://www.coe.int/t/dghl/monitoring/ecri/country-by-country/netherlands/NLD-CbC-1V-2013-039-ENG.pdf.

156 | etter of progress discrimination of the Ministers of Internal Affairs, Social Affairs and Employment, and
Security and Justice of 11 February 2015, 2015-0000039792, available at:
http://www.rijksoverheid.nl/documenten-en-publicaties/kamerstukken/2015/02/12/kamerbrief-bij-jaarlijkse-
rapportage-discriminatie.html.

157 ODIHR website dedicated to hate crime monitoring, available at: http://hatecrime.osce.org/france?year=2013.
158 ODIHR website dedicated to hate crime monitoring, available at: http://hatecrime.osce.org/france?year=2013.
159 RVRN, ‘2012 Annual Report’, (2012), available at: http://rvrn.org/2013/04/2012-annual-report/.

160 RVRN, ‘2013 Annual Report’, (2013), available at:

http://rvrn.org/wp-content/uploads/2014/04/Report2013 EN.pdf.
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Third criterion-Factors hindering the effective application of transposition provision(s)

This Section of the study assesses any inefficiency linked to the existing legal
framework, which hinders practical application. To ensure a certain level of comparability,
the national studies, which serve as the main source of information for this study, assessed
the inefficiencies from the angle of the clarity of the applicable offence provision(s), and the
suitability of the offence provision(s) to:

. address online crime,

. ensure freedom of expression,

o protect vulnerable groups, and

. respond to any challenges posed by the national contexts.

The national studies also contain information on any other inefficiency identified.

The table below summarises the information gathered. ‘Ticks’ (v')highlight where existing
inefficiencies were identified; whereas empty cells indicate the lack of inefficiency. Where
the lack of information results from the fact that one provision or another has not been
transposed, this is clearly stated.

Table 6 : Factors hindering the effective application of the provisions transposing the CFD

Member Provision Provision Provision Provision
State/Provision!®! transposing Art. transposing Art. transposing Art. transposing Art.
1(1)(a) 1(1)(b) 1(1)(c) 1(1)(d)
Public incitement to | Public dissemination Public condoning, Public condoning,
violence or hatred or distribution of denial or gross denial or gross
tracts, pictures or trivialisation of trivialisation of the
other material genocide, crimes crimes defined in
inciting to violence against humanity the Charter of the
or hatred and war crimes International

Military Tribunal

Clarity of offence provision

BE v v NA - not transposed No info

DE v v NA - not transposed

EL

FR

HU v v NA - not transposed

NL v v NA - not transposed | NA - not
transposed

SE NA - not transposed | NA - not
transposed

Suitability to cover online crime

BE v v NA - not transposed v

DE NA - not transposed

EL

FR

HU NA - not transposed

NL NA - not transposed | NA - not
transposed

SE NA - not transposed | NA - not
transposed

Suitability to ensure freedom of expression

BE NA - not transposed

DE NA - not transposed

EL

FR v v v v

181 In Belgium there are two offence provisions transposing both Article 1(1)(a) and (b) of Council Framework
Decision 2008/913/JHA.
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HU NA - not transposed

NL NA - not transposed | NA - not
transposed

SE NA - not transposed | NA - not
transposed

Suitability to protect vulnerable groups

BE NA - not transposed v

DE NA - not transposed

EL

FR

HU v v NA - not transposed

NL v v NA - not transposed | NA - not
transposed

SE v v NA - not transposed | NA - not
transposed

Suitability to address national context

BE NA - not transposed

DE NA - not transposed

EL

FR

HU NA - not transposed

NL NA - not transposed | NA - not
transposed

SE NA - not transposed | NA - not
transposed

Other

BE NA - not transposed

DE v v NA - not transposed v

EL v v v v

FR

HU v v NA - not transposed

NL NA - not transposed | NA - not
transposed

SE NA - not transposed | NA - not
transposed

In some Member States covered by this study certain elements of the transposing
provisions of Article 1(1) of the CFD seem to be unclear. In the Netherlands and Hungary
the interpretation of the criminal conduct of ‘incitement to hatred’ has given rise to
interpretation difficulties. In both cases, the main issue lies in the fact that ‘incitement
to hatred’ is not defined in applicable legislation. In the Netherlands, higher and lower
instance courts have interpreted the term ‘incitement’ differently. According to the
Supreme Court an expression that either implicitly or indirectly incites to hatred already
amounts to the criminal conduct of incitement. As opposed to the Supreme Court’s
interpretation, the standpoint of the lower courts seems to be that incitement takes place
when the expression is explicit and precise and when it constitutes a risk of violent conflict
or a direct threat to the public order. In Hungary the situation is comparable to that in the
Netherlands. To overcome the legal uncertainty caused by the lack of legal definition, the
term ‘incitement to hatred’ has been subject to the interpretation of higher courts on
several occasions. These interpretations however are not in full compliance with each
other; while the Constitutional Court'®® defined incitement to hatred as a behaviour that
constitutes a clear and present danger to the community, the Curia and lower instance

162 Example of such decision is Constitutional Court Decision 18/2004 (V.25), available at:

http://public.mkab.hu/dev/dontesek.nsf/0/4EA2726C0A3F263EC1257ADA00529A10?0penDocument.
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courts'®® developed a more stringent interpretation thereof. In accordance with this
interpretation incitement to hatred occurs when three conditions are met: the criminal
conduct of the perpetrator is capable of generating violence, the conduct puts other
people’s rights into concrete and direct danger and the danger of violence is concrete. This
latest interpretation seems to be used by the Hungarian authorities in practice. In its fifth
report, ECRI*®* noted that this stringent interpretation of the provision hinders due
prosecution and adjudication. Therefore it has called on the Hungarian authorities to take a
less restrictive approach while interpreting the criminal conduct of incitement to hatred.

In Belgium, clarity seems to be hindered by a lack of a legal definition of the term ‘religion’,
which is referred to in the offence provision of ‘incitement to hatred and violence’ on the
ground of inter alia religion, transposing Article 1(1)(a) and (b) of the CFD. The Interfederal
Centre for Equal Opportunities recommends the insertion of the description of the term into
the Explanatory Memorandum of the Anti-Racism Act. Currently the offence provision is
used in cases where religious elements are directed against an ethno-cultural group®®®.

In Germany, it seems to be an issue of concern that the meaning of the protected
characteristics as referred to in Article 130(1) and (2), transposing Article 1(1)(a) and (b)
of the CFD, respectively, is not defined. Stakeholders noted that as a result of this gap in
legislation, police officers, prosecutors and judges interpret these concepts according to
their own understanding'®®. Germany is the only Member State where concerns have arisen
regarding the clarity of transposition of Article 4 of the CFD. The transposing provision,
which was introduced into the German Criminal Code in August 2015, was criticised by the
German Institute for Human Rights as being unclear. In particular the terms ‘xenophobic’
and ‘racist’ were subject to criticism. To overcome this issue, it was suggested to complete
the transposing provision with reference to Section 4 of the International Convention on the
Elimination of All Forms of Racial Discrimination (CEFRD)®’.

The suitability of the offence provisions transposing the CFD to cover online
commission seems to be an issue of concern in one Member State, namely Belgium. In
Belgium the problem arises from the lack of reference in the transposing provisions to the
means of commission of the criminal behaviours. The fact that Belgian legislation remains
technology neutral has led to contradictory court interpretations. Courts seem to disagree
on whether or not criminal offences could be committed online. The Court of Cassation in
two cases has ruled that crimes could be committed by the press, which category extends
to the internet!®®, The Criminal Court of Antwerp in its judgment of 30 March 2012
interpreted this case law more narrowly by ruling that criminal audiovisual or verbal
expressions or opinions on the internet or weblogs do not qualify as offences committed via
the press'®®. More recently, in 2013, the Court of Cassation confirmed that offences could

163 Examples of relevant decisions include Supreme Court Decision 1997.165, Supreme Court Decision 1998.251,
Supreme Court Decision 1999.5, etc. These decisions are not available online on the website of the Curia.
164 ECRI, ‘Report on Hungary -fifth monitoring cycle, (2015), available at:
https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Hungary/HUN-CbC-V-2015-19-ENG.pdf.
165 Information collected in June 2015 through consultation with national stakeholder (Centre for Equal
Opportunities and Opposition to Racism).
166 German Institute for Human Rights, ‘Racist motivated Crime: Law enforcement must become more effective’
(Rassistisch motivierte Straftaten: Strafverfolgung muss effektiver werden), (2014), available at
http://www.institut-fuer-
Eenschenrechte.de/uploads/tx commerce/aktuell 3 2014 Strafverfolgung muss effektiver werden.pdf.

ibid.
168 Court of Cassation, 6 March 2012, No. P.11.1374.N/1 and No. P.11.0855.N/1, available at:
http://jure.juridat.just.fgov.be.
169 Dirk Voorhoof, Criminal expressions on the internet, the qualification of press crime and the crime stalking
(Strafbare uitingen op internet, de kwalificatie drukpersmisdrijf en het misdrijf belaging)’, Auteurs & Media
2012/5, 484-486, available at:
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be committed via internet. It ruled that so as in the case of written press, internet provides

a platform, where words are made available to the wider public!”®.

In other Member States, the applicable offence provisions seem to be suitable to cover
online crime. Swedish stakeholders noted, however that in cases where a crime is
committed online, investigation, prosecution and consequently adjudication could be
hindered by certain elements, and in particular the difficulties linked to the identification of
the suspect and his/her motive. German stakeholders also raised concern regarding the
commission of crimes online. In particular they noted that investigation and prosecution
might become problematic in cases where servers are run from countries with legislation
providing less stringent protection against hate speech.

Most of the national studies noted that the borderline between freedom of expression
and the provisions prohibiting hate speech was clear and carefully considered. France
constitutes an exception in this respect. The national study revealed that debates over the
issue have been increasingly present in France since the violent attack against the satirical
magazine of Charlie Hebdo. Debates mainly centred around the question of whether
cartoons such as the ones published by Charlie Hebdo fell within the limits of democratic
principles, such as the freedom of expression or whether they went beyond these, thereby
constituting hate speech!’!. Another stream of discussions resulted from the increasing
number of online hate speech incidents in France, which ultimately led to the Government’s
announcement of a campaign against hate speech!’?. The Government announced, as part
of a three-year plan, its aim of strengthening hate speech legislation and its enforcement,
by inter alia setting up a platform for monitoring online hate speech, foreseeing more
stringent penalties against perpetrators and allowing authorities to shut down offending
websites!’3, Whilst some considered the French initiative as a progressive one, others saw
it as a measure curtailing the freedom of expression'”*.

Regarding the suitability of the offence provisions to protect all vulnerable groups,
inefficiencies have been reported on in Belgium, Hungary, the Netherlands and Sweden. In
Sweden discussions are on-going regarding the suitability of the offence provision
transposing Article 1(1)(a) and (b) of the CFD to cover transgender people!”. The fact that
transgender people are not covered by the existing offence provisions does not seem to be
a major issue of concern, considering that hate speech incidents against this group are not

http://www.psw.ugent.be/Cms_global/uploads/publicaties/dv/05recente publicaties/AM%202012%205%20Sharia
4Belgium%20N0O0T%?20DV.final.pdf.

170 Joint Circular COL 13/2013 of the Ministry of Justice, Ministry of Interior and the College of General Prosecutors
of 17 June 2013 on the research and prosecution policy for discriminations and hate offences (including
discrimination based on sex), p. 23, available at:
http://www.diversiteit.be/sites/default/files/documents/law/getfile.pdf.

171 Strengthening journalism in Europe, ‘When satire incites to hatred: Charlie Hebdo and the freedom of
expression debate’, (2015), available at: http://journalism.cmpf.eui.eu/discussions/when-satire-incites-hatred/.
172 The Guardian, ‘France launches major anti-racism and hate speech campaign’ (2015), available at:
http://www.theguardian.com/world/2015/apr/17/france-launches-major-anti-racism-and-hate-speech-campaign.
173 The Guardian, ‘France launches major anti-racism and hate speech campaign’ (2015), available at:
http://www.theguardian.com/world/2015/apr/17/france-launches-major-anti-racism-and-hate-speech-campaign,
and Joseph Bamat ‘France prepares for war against online hate speech’, (2015) available at:
http://www.france24.com/en/20150224-france-online-hate-speech-internet-anti-semitic-racism-legal-reforms-
taubira.

174 The Guardian, ‘France launches major anti-racism and hate speech campaign’ (2015), available at:
http://www.theguardian.com/world/2015/apr/17/france-launches-major-anti-racism-and-hate-speech-campaign,
and Joseph Bamat ‘France prepares for war against online hate speech’, (2015) available at:
http://www.france24.com/en/20150224-france-online-hate-speech-internet-anti-semitic-racism-legal-reforms-
taubira.

175 Conclusion based on stakeholder consultation carried out on 29 May 2015 (Official at the Ministry of Justice)
and Committee Directive 2014/115, available at: https://www.riksdagen.se/sv/Dokument-
Lagar/Utredningar/Kommittedirektiv/Starkt-skydd-for-transpersoner H2B1115/.
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common in Sweden. As an example, according to the ProsTrans Project, which collects data
on transphobic discrimination, hate speech and violence, no cases of relevance since May
2014 have occurred in Sweden!’®. In Belgium, concerns have arisen regarding the
transposing provision of Article 1(1)(d) of the CFD. The provision of ‘condoning, denying or
grossly trivialising crime of genocide’ only covers genocide perpetrated by the German
National Socialist Regime, thereby creating a gap with respect to other genocides, such as
the ones committed against Armenians. There is political will to extend the material scope
of the provision to other vulnerable groups. For example, a bill was presented in 2010 to
punish the denial, minimisation, justification or approval of any crime of genocide or crime
against humanity!’’. With respect to two Member States, namely Hungary and the
Netherlands, ECRI'’® noted that it is an issue of concern that hate speech legislation fails to
refer to citizenship and language. ECRI argued that the gap in legislation hinders the
protection provided against hate speech. The CFD does not require Member States to grant
legal protection against hate speech and hate crime on these grounds.

None of the national studies have raised concerns about the suitability of the offence
provision to address any challenges of the current national context.

Five national studies, namely the ones for Belgium, Germany, Greece, Hungary and
Sweden reported also on inefficiencies other than the above. The nature of
inefficiencies differs from Member State to Member State. In Greece, the number of hate
speech cases against immigrants has reportedly increased. Along this line it seems to be an
issue that Greek legislation does not provide sufficient protection for undocumented
migrants from detention or deportation. Out of fear of these consequences, undocumented
migrants refrain from reporting crimes. In Sweden, the offence provision currently in force
does not provide explicit protection against hate speech, if committed against individuals.
Such crimes are often penalised as defamation, insulting behaviour, unlawful threat or
abuse. In these cases the provision penalising hate motive as an aggravating circumstance
could be used. Stakeholders note, however that it is often difficult to prove the motive of
the perpetrator'’®. In Belgium, in cases where a hate speech offence is committed via the
press, the protected characteristic concerned by the crime determines the competence of
courts. Whilst crimes committed based on racism and xenophobia are heard by criminal
courts, crimes committed on the grounds of religion and sexual orientation are heard by
Assize Courts. These latter types of courts are temporary courts, the organisation of which
is labour intensive and costly. Therefore prosecutors are reluctant to proceed with cases
that would be heard by Assize Courts. To overcome the issue, the Interfederal Centre for
Equal Opportunities has called for the amendment of the Constitution, extending the
competence of criminal courts to all press offences regardless of the protected
characteristics concerned*®.

In Germany and Hungary, problems lie in the way the provisions are monitored and applied
in practice. In Germany, the main problem derives from the understanding of hate speech

176 proTrans Project website, available at: http://tgeu.org/pro-trans/.
177 Belgium, Senate, ‘Proposal aiming at punishing the denial, minimisation, justification or approval of any crime

of genocide or crime against humanity’, 8 September 2010, available at:
http://www.senate.be/www/?Mlval=/publications/viewPub.htmI&COLL=S&LEG=5&NR=66&VOLGNR=1&LANG=fr.

178 ECRI, ‘Report  on Hungary - Fifth monitoring cycle’, (2015), available at:
https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Hungary/HUN-CbC-V-2015-19-ENG.pdf and ECRI,
‘Report on the Netherlands - Fourth monitoring cycle’, (2015), available at:

https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Netherlands/NLD-CbC-IV-2013-039-ENG.pdf.

179 Information collected in May 2015 through consultation with national stakeholder (Public Prosecutor).

180 Interfederal Centre for Equal Opportunities, ‘Annual Report 2014’ (Rapport Annuel 2014), pp. 44-45, (2014),
available at: http://www.diversite.be/sites/default/files/documents/publication/rapport annuel 2014-fr-
web ascorr 0.pdf.
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and hate crime as politically motivated crime. In order to qualify a crime as a hate speech
or hate crime, the perpetrator should show some political motivation or ties with an
organised right-wing group. This understanding derives from German history, where hate
speech and hate crime were originally associated with the Nazi regime. The current
interpretation of hate speech and hate crime is problematic in cases where the perpetrator
lacks identifiable political motive. Such motive is difficult to prove in cases where for
example the perpetrator’'s behaviour targets people with disability or lesbian, gay, bisexual,
transgender and intersex (LGBTI) people. Considering this situation, hate speech and hate
crime cases are not always investigated, prosecuted or adjudicated as such, instead they
are treated as other crimes!®!. On a similar note, under-recording of hate speech and hate
crime cases also results from the fact that investigating authorities, prosecutors and judges
lack the knowledge necessary for identifying racist motives'®2. The lack of trust in the
competent authorities, and in particular in investigating authorities from the side of victims
also seems to be an issue of concern!®3, It was also noted that victim support organisations
in Germany are not informed by the police of hate speech and hate crime incidents,

thereby hindering the provision of assistance to victims!®*,

Similar issues as in Germany regarding the offence provision of ‘incitement against a
community’ (i.e. provision transposing Article 1(1)(a) and (b) of the CFD) were identified in
Hungary'®. It seems to be an issue that professionals working in the field lack specialised
training on hate speech and hate crime issues. This contributes to insufficient investigation
and prosecution, often ignoring circumstances that indicate the commission of hate speech.
Deriving from the missed opportunities at the investigation and prosecution phases, courts
classify crimes as those other than hate speech. As in Germany, underreporting is an issue
of concern. The causes behind underreporting include the low level of trust in the
authorities, fear of secondary victimisation, and fear of the prejudices also from the
authorities’ side. As a final element, the shortcomings of Hungary’s victim support system
could be mentioned. The main issues derive from the unavailability of victim support
services during the investigation phase and the fact that psychological support is not part
of the victim support package. It also seems to be an issue that only those who are legally
residing in Hungary can benefit from the services of victim support organisations.

No inefficiencies other than the above were identified regarding the transposing provisions
of Article 4 of the CFD.

Fourth criterion-Drivers behind any recent or planned legislative amendments

This Section aims to provide an overview of any recent legislative changes, or
legislative changes planned in connection with the provisions transposing the CFD. The
assessment focuses in particular on legislative changes resulting from the inefficiencies of
previously existing legislation. It also highlights any legislative changes that concern the list

181 Human Rights Watch, ‘Briefing Paper: The State Response to “Hate Crimes” in Germany’, (2011), available at:
http://www.hrw.org/news/2011/12/09/state-response-hate-crimes-germany.

182 German Institute for Human Rights, ‘Racist motivated Crime: Law enforcement must become more effective’
(Rassistisch motivierte Straftaten: Strafverfolgung muss effektiver werden), (2014), available at
http://www.institut-fuer-

menschenrechte.de/uploads/tx commerce/aktuell 3 2014 Strafverfolgung muss effektiver werden.pdf.

183 Human Rights Watch Briefing Paper, ‘The State Response to “Hate Crimes” in Germany’, (2011), available at
http://www.hrw.org/news/2011/12/09/state-response-hate-crimes-germany.

184 Human Rights Watch Briefing Paper, ‘The State Response to “Hate Crimes” in Germany’, (2011), available at
http://www.hrw.org/news/2011/12/09/state-response-hate-crimes-germany.

185 Tamas Dombos and Marton Udvari, ‘Hate crimes in Hungary - Problems, recommendations and good practices’
(Gydléletblncselekmények, Magyarorszagon - Problémak, javaslatok, jé gyakorlatok), pp. 12-19, (2014),
available at: http://helsinki.hu/wp-content/uploads/tanulmany.pdf.
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of protected grounds or the motive of the crime. Member States in which the legislation
transposing the CFD was recently amended or is planned to be amended are referred to in
the table below. ‘Ticks’ (v') highlight cases where such amendments exist; whereas empty
cells refer to cases where no relevant amendments are foreseen or have taken place
recently. Indication to offence provisions which are currently not transposed is provided in
the table below. Planned amendments that concern these non-transposed provisions are
specifically spelled out in the assessment below.

Table 7 : Recent or planned amendment to provisions transposing the CFD

Member Provision Provision Provision Provision transposing
State transposing Art. transposing Art. transposing Art. Art. 1(1)(d)
1(1)(a) 1(1)(b) 1(1)(c) Public condoning, denial or
Public incitement Public Public condoning, gross trivialisation of the
to violence or dissemination or denial or gross crimes defined in the
hatred distribution of trivialisation of Charter of the
tracts, pictures or genocide, crimes International Military
other material against humanity Tribunal
inciting to violence and war crimes
or hatred
BE!8¢ v v NA - not
transposed
DE NA - not
transposed
EL v v
FR 4 v
HU NA - not
transposed
NL NA - not | NA - not transposed
transposed
SE v v NA - not | NA - not transposed
transposed

Recent legislative changes took place in Greece. Law 4285/2014'% was adopted to

adapt Law 927/1979 to the CFD. In particular, Law 4285/2014 amended the offence
provision of ‘public incitement to violence or hatred’, transposing Article 1(1)(a) and (b) of
the CFD and introduced the new offence provision of ‘public condoning or denial of crimes’,
thereby transposing Article 1(1)(c) and (d) of the CFD.

Legislative changes are planned in Belgium, and Sweden, whereas in Hungary and
France some initiatives are in the pipeline; however these initiatives have not been subject
to parliamentary discussions. In the Netherlands, there were some initiatives of relevance
underway; however these initiatives were rejected by the National Parliament.

In Belgium, the changes in question have been pending before the Belgian legislator since
2012. A proposed amendment to repeal the Anti-Racism Act, regulating the offence
provision of ‘incitement to hatred’ on the grounds of nationality, race, skin colour, descent,
or national or ethnic origin, which covers the criminal conducts set out in Article 1(1)(a)
and (b) of the CFD, was introduced by members of the right wing political party called
Flemish Interests. The amendment was introduced on the ground that the Act restricts the

186 1n case of Belgium, there are two offence provisions transposing both Article 1(1)(a) and (b). The legislative
amendment described under the table concerns only one of the offence provisions, namely ‘incitement to hatred
on the grounds of nationality, race, skin colour, descent, or national or ethnic origin’.

187 Law 4285/2014 ‘on the Amendment of Law 927/1979 (A’ 139) and adjustment to the Framework Decision
2008/913/IHA of November 28, 2008, for combating certain forms and acts of racism and xenophobia through
Criminal Law (L 383) and other’ Government Gazette A’ 191/2014.
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freedom of expression and positively discriminates against Belgian autochthones!®., The
second amendment concerns the offence provision of ‘condoning, denying, grossly
trivialising the crime of genocide’, which reflects the criminal conducts set out in Article
1(1)(c) and (d) of the CFD. The amendment aims to extend the scope of application of the
provision to crimes other than those perpetrated by the German National Socialist Regime
during the Second World War*®.

In Sweden the legislative amendment seeks to extend the scope of protected grounds to
transgender people. Discussions are also on-going on whether or not it is appropriate to
use the term ‘race’ in applicable legislation®°.

In the Netherlands, there were two initiatives of relevance. One concerned the existing
provisions, whereas the other aimed to introduce a new one to the Criminal Code. The first
initiative, filed by the Freedom Party, concerned the possible abolition of the offence
provisions set out in Article 130(c)-(e) of the Criminal Code. The initiative argued that the
offence provisions were too vague and that the interests and values covered thereby were
sufficiently protected by other offence provisions, such as defamation, incitement to
violence, etc.'®!. In its critical advice of 5 December 2014, the Council of State concluded
that the bill was contrary to the Netherlands’ obligations under international law (including
those deriving from the CFD), in accordance with which certain behaviours need to be
penalised by criminal law means'?. The second initiative, filed by the Christian Union in
2006, concerned the introduction of a new offence provision into the Criminal Code,
penalising explicitly the denial of genocide. The legislative proposal was severely criticised
by the Council of State and rejected by a majority in Parliament in 2011%3, It was argued
that despite the express reference in legislation to the denial of genocide, such behaviour
was already penalised under Article 137(c)-(e) of the Criminal Code. These provisions
require from the perpetrator’s side a malicious intent to incite to hatred, discrimination or
violence or the existence of suspicion that an expression is insulting, which behaviours
according to the Council of State, cover the denial of genocide. Despite the Council of
State’s explanation, ECRI in its last report has called on the Netherlands to reconsider its
assessment and to include for preventive purposes an explicit offence provision dedicated
to the criminal behaviour of denial of genocide.

France is in the process of amending the applicable hate speech provisions. The
Government announced the need to make the legislation applicable to online hate speech
more stringent. This possible amendment has not yet been subject to parliamentary
discussions®*,

188 proposed amendment 1956/001 of 14 December 2011 to repeal Act of 30 July 1981 aiming at punishing certain
acts based on racism and xenophobia, available at:
http://www.lachambre.be/FLWB/PDF/53/1956/53K1956001.pdf.

189 Belgian Senate, ‘Proposal aiming at punishing the denial, minimisation, justification or approval of any crime of
genocide or crime against humanity 8 September 2010’, available at:
http://www.senate.be/www/?Mlval=/publications/viewPub.htmI&COLL=S&LEG=5&NR=66&VOLGNR=1&LANG=fr.
1% Tnformation collected in May 2015 through consultation with national stakeholder (Official at the Ministry of
Justice).

191 parliamentary Minutes (Kamerstukken II), 13 October 2014, 2014- 2015, 34051, no. 1-2; 3, p. 3-7.

192 parliamentary Minutes (Kamerstukken II), 29 January 2015, 2014-2015, 34051, no. 4-5.

193 parliamentary Minutes (Kamerstukken II) 2005-2006, 30579, no. 5; Proceedings (Handelingen) II 13
September 2011, 105-15, p. 64.

1% The Guardian, ‘France launches major anti-racism and hate speech campaign’, available at:
http://www.theguardian.com/world/2015/apr/17/france-launches-major-anti-racism-and-hate-speech-campaign
and Joseph Bamat, ‘France prepares for war against online hate speech’, (2015), available at:
http://www.france24.com/en/20150224-france-online-hate-speech-internet-anti-semitic-racism-legal-reforms-
taubira/.
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Although there is no legislative proposal per se in the pipeline in Hungary, the General
Prosecutor’s Office filed an initiative regarding the potential amendment of the offence
provision of ‘incitement against a community’, with the Ministry of Interior. The position of
the General Prosecutor’s Office is that the criminal conduct set out in the offence provision,
namely inciting to hatred is too restrictive and therefore is rarely used in practice. This is
despite the fact that the penalisation of hate speech by criminal law means is a
requirement deriving both from European and international legislation (e.g. from Article 4
point a of the International Convention on the Elimination of All Forms of Racial
Discrimination (CEFRD)*®*, or from Article 20 point 2 of the ICCPR'®®). Considering the lack
of sufficient legal protection, the General Prosecutor’s Office has initiated the adoption of a
new offence provision banning unlawful differentiation. The offence provision would aim to
criminalise the following criminal conducts: calling on to discriminate, commit violence or to
show offensive behaviour; public dissemination of ideas based on racial superiority or hate;
racial discrimination or the support of activities based on racial discrimination. The Ministry
of Justice, which received the initiative of the General Prosecutor’'s Office, has not taken
further actions.

Finally, it is noted that there is one Member State covered by this report, namely Germany,
which recently amended its national legislation with the objective of ensuring compliance
with Article 4 of the CFD. The legislative change in question, which was adopted on 1
August 2015, introduced new wording into Section 46 of the Criminal Code, requiring
criminal courts to take into account ‘racist, xenophobic and other inhuman motives and
aims’ while considering the penalty to be imposed against perpetrators. Previously such
motives were not referred to in the German Criminal Code and each initiative for a potential
legislative amendment was rejected by the German Parliament on the ground that such an
explicit reference was unnecessary given that in practice such motives were taken into
account by courts while adjudicating®®’.

4.3. Audiovisual Media Services and the Electronic Commerce
Directives

4.3.1. Transposition of the Audiovisual Media Services and the Electronic Commerce
Directives

The AMSD and the ECD require Member States to put in place appropriate means against
incitement to hatred in the media and through internet. The most relevant provisions are
Article 6 of the AMSD and Article 3(2) and 3(4)(i) of the ECD. Article 6 of the AMSD
requires Member States to ensure that audiovisual media services provided under their
jurisdiction do not contain any incitement to hatred based on race, sex, religion or
nationality. Under Article 3(2) and 3(4)(i) of the ECD, Member States may restrict the

195 pyrsuant to Article 4, point a) of the CEFRD, State Parties ‘[...](a) shall declare an offence punishable by law all
dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts
of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and
also the provision of any assistance to racist activities, including the financing thereof [...]". The Convention is
available at: http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx.

1% pyrsuant to Article 20 point 2 of the ICCPR, ‘Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by law.” The ICCPR is available at:
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.

197 BUG e.V., ‘Dossier “Hate Crime and its legal frame”, (Dossier “Hasskriminalitit und ihre rechtlichen
Rahmenbedingungen”), (2014) available at:
http://www.bug-ev.org/themen/schwerpunkte/dossiers/hasskriminalitaet/gesetzgebung-gegen-
hasskriminalitaet/aenderung-46-stgb/einschaetzungen-zur-gesetzesaenderung-des-46-stgb.html.
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provision of cross-border information society services if it is necessary for the fight against
incitement to hatred on the grounds of race, sex, religion or nationality.

An overview of the main provisions transposing the abovementioned Articles is provided in
the table below.

Table 8 : Overview of provisions transposing the AMSD and the ECD

Member Provision(s) transposing Art. | Provision(s) transposing Arts. 3(2) and 3(4)(i)

State 6 of AMSD of ECD
Restriction of cross-border information society
Prohibition of incitement to services in order to fight against incitement to hatred
hatred via audiovisual media
services
BE Flemish community: Art. 2, Act of 11 March 2003 on certain legal aspects

Arts. 38, 44, 218 of the Flemish | of information society services?®!

Government Decree on radio
and television broadcasting of
27 March 20098

German-speaking community:
Arts. 4, 80.1 of the Government
of the German-speaking
Community Decree of 27 June
2005 on Radio Broadcasting and
Cinemat®®

French-speaking community:
Arts. 9, 159(4) of the
Government of the French-
speaking Community Decree of
26 March 2009 on audiovisual
media services®®

DE Section 130(2), CC Section 3(5), Telemedia Act**

Section 7(1), 13th Amendment
to the Inter-State Broadcasting
Treaty?%?

Section 4(1), Interstate Treaty
on the protection of minors®®®

EL Art. 7, PD 109/2010%% Art. 2(2)(4), PD 131/2003%%

198 Decree of 27 March 2009 of the Flemish Government on radio and television broadcasting, available at:
http://www.ejustice.just.fgov.be/cqgi/article body.pl?language=ni&caller=summary&pub date=09-04-
30&numac=2009035356.

199 Decree of 27 June 2005 of the German-speaking Community on Radio Broadcasting and Cinema, available at:
http://medienrat.be/files/Dekret 27 Juni 2005 Stand 25 Maerz 2013.pdf.

200 pecree of 26 March 2009 of Government of the French-speaking Community on audiovisual media services,
available at :

http://www.csa.be/system/documents files/1440/original/D%C3%A9cret%20SMA%20coordonn%C3%A9%20au
%2012%20mars%202015.pdf?1431957507.

201 Act of 11 March 2003 on Certain Legal Aspects of Information Society Services as defined in Article 77 of the
Constitution, available at:

http://www.ejustice.just.fgov.be/cgi loi/change lg.pl?language=nl&la=N&cn=2003031132&table name=wet.

202 Tnterstate Treaty for Broadcasting and Telemedia in the version of the 13th Amendment to the Inter-State
Broadcasting Agreement (30.10./04.11./20.11.2009), available at:
http://www.telemedicus.info/uploads/Dokumente/RStV 13-RAeStV hervorgehoben Lesefassung.pdf.

203 Interstate Treaty on the Protection of Human Dignity and the Protection of Minors in Broadcasting and in
Telemedia (10-27 September 2002), available at:

http://www.kjm-online.de/fileadmin/Download KIM/Recht/ JMStV_Stand 13 RStV_mit Titel english.pdf.

204 Telemedia Act of 26 February 2007 (Federal Gazette I, p. 179), available at:
http://www.cgerli.org/fileadmin/user_upload/interne _Dokumente/Legislation/Telemedia Act TMA .pdf.

205 p.D. 109/2010, Harmonisation of the Greek radiotelevision legislation to the provisions of Directive 2010/13/EU
of the EP and EC et al., Government Gazette A’ 190/2010.
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FR Art. 15, Law No. 86-1067 of 30 | Art. 43-8, Law No. 86-1067 of 30 September 1986
September 1986 on freedom of | on freedom of communication
communication®®’

HU Arts. 17(1)-(2), 21(1), Act CIV | Art. 3/A(1)(a)(aa) of Act CVIII of 2001 on electronic
of 2010 on the freedom of press | commerce and information society services %!

and fundamental rules on
medial content?®® and Arts.
176(1), 177(1), 178(1)**°, 186-
189 Act CLXXXV of 2010 on
Media Services and Mass

Media?!®
NL Art. 137d-e CC Art. 54a CC
Article 6:196c¢, Civil Code?'?
SE Arts. 4, 6, Chapter 7, Freedom | Section 3, Act on Electronic Commerce and other

of the Press Act, Constitution; | information society services
Arts. 6, 9 Chapter 1, Art.1,
Chapter 5, Art. 1, Chapter 7,
Fundamental Law on Freedom
of Expression, Constitution

All Member States have transposed the relevant provisions prohibiting incitement to
hatred in audiovisual media services, and restricting freedom to provide information society
services from another Member State on this basis, as set out in the AMSD and ECD,
respectively.

With the exception of Belgium, national level legislation contains the applicable rules. In
Belgium, the media fall within the competence of the Communities; therefore Article 6 of
the AMSD has been transposed into Belgian legislation at the level of the Communities.

In most Member States assessed, namely Belgium, Greece, France, and Hungary, the
relevant provisions are contained in administrative law, whereas in some, such as the
Netherlands, and to a smaller extent Germany, transposing measures are also set out in
the national Criminal Codes. There is one Member State, namely the Netherlands, where
the national Civil Code also provides legal protection against incitement to hatred as set
out in the ECD. In Sweden, Article 6 of the AMSD has been transposed by means of
constitutional provisions, which provisions however do not mention the sanctions to be
imposed. Reference to sanctions is provided in the Swedish Criminal Code.

As regards the quality of transposition, some differences exist among the Member States,
in particular in relation to the transposition of the list of protected grounds. The AMSD
and the ECD require the prohibition of incitement to hatred on the grounds of race, sex,
religion or nationality. These protected characteristics are expressly echoed in the
transposing provisions of all the Member States assessed, except for Germany and the
Flemish Community in Belgium. In Germany, the transposing provisions fail to explicitly list

206 pp 131/2003 on the adjustment to Directive 2000/31/EC of the EP and EC on certain legal aspects of services
of the information society, especially of electronic commerce, in the internal market, Government Gazette A’
116/2003.

207 L aw No. 86-1064 of 30 September 1986 on freedom of communication, OJFR, 1 October 1986, p. 11755.

208 Act CIV of 2010 on the freedom of press and fundamental rules on medial content, available at:
http://njt.hu/cgi bin/njt doc.cgi?docid=132460.256038.

209 Arts. 176(1), 177(1), 178(1) only apply in case of media content providers which are established in a different
Member State.

210 Act CLXXXV of 2010 on Media Services and Mass media is available in Hungarian at:
http://www.njt.hu/cgi bin/njt doc.cgi?docid=133252.231232.

211 Act CVIII of 2001 on certain issues of electronic commerce services and information society services, available
at: http://njt.hu/cgi bin/njt doc.cgi?docid=57566.296201.

212 Article 6:196¢ of the Civil Code is available at:
http://wetten.overheid.nl/BWBR0005289/Boek6/Titel3/Afdeling4A/Artikel196¢/geldigheidsdatum 29-05-2015.
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sex as a protected ground; instead they leave the list of protected grounds open-ended, by
referring to ‘other segments of the population’. As explained above, in Belgium the
regulation of audiovisual media services falls within the competence of the Communities. In
Flanders, the transposing provision of the AMSD prohibits incitement to hatred in general
terms, without reference to specific protected grounds®. It is reasonable to conclude that
these transposition techniques allow for a broad interpretation of the protected
characteristics.

In other Member States, the transposing provisions expressly refer to a broader range of
characteristics than those listed in the AMSD and the ECD, thereby going beyond the
Directives’ original scope of application. As an example, in Greece the following
characteristics are spelled out in the transposing provisions: race, gender, religion, belief,
nationality, disability, age and sexual orientation®'*.

4.3.2. Effectiveness of legislation transposing the Audiovisual Media Services and the
Electronic Commerce Directives

This Section assesses the effectiveness of Member States’ transposing legislation.

The national legal frameworks were assessed on the basis of the following four criteria:

o First criterion: Interaction of national transposing provisions with the freedom of
expression.

o Second criterion: Quantitative data on the use of transposing provision(s) in
practice.

o Third criterion: Factors hindering the effective application of the transposing
provisions.

o Fourth criterion: Drivers behind any recent or planned legislative amendments.

First criterion-Interaction of national transposing provisions with the freedom of expression

Both the AMSD and the ECD provide that measures taken to protect human dignity, which
include protection against incitement to hatred, should be carefully balanced with the
freedom of expression?!>.

Along this line, this Section seeks to assess, through decisions of higher courts, the
relationship between Member States’ legislation transposing the said Directives and
the fundamental right of freedom of expression. An overview of the existence of
related higher court decisions is provided in the table below. ‘Ticks’ highlight the existence
of higher court decisions, whereas empty cells indicate the lack of relevant higher court
decisions.

Table 9 : Existence of relevant higher court decisions

Member Provision(s) transposing Art. 6 of AMSD Provision(s) transposing Arts. 3(2) and
State/Provisio Prohibition of incitement to hatred via 3(4)(i) of ECD

n audiovisual media services Restriction of cross-border information society

services in order to fight against incitement to
hatred

BE

DE

EL

FR

HU 4

NL v

SE v

213 Arts 38, 44, 218 of the Flemish Government Decree on radio and television broadcasting of 27 March 2009.
214 Art. 7, PD 109/2010.
215 point 60 of the Preamble of the AMSD; Points 9 and 46 of the Electronic Commerce Directive.
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Higher court decisions seem to exist in only three Member States: Hungary, the
Netherlands and Sweden. In these Member States, the relevant court decisions concern the
transposing provisions of Article 6 of the AMSD. In the Netherlands and Sweden, the
transposing provisions of Article 6 of the AMSD are identical to those transposing Article
1(1) of the CFD. Therefore the relevant court decisions have already been described in
detail under Section 4.2.2. For ease of reference, a short summary of the relevant decisions
is also provided below.

In Sweden, the compliance of the provision called ‘incitement against a population group’?'®
with the freedom of expression was subject to the interpretation of the Supreme Court. The
Supreme Court recalled the requirements set up by the ECtHR in its judgments, such as
Steel and Morris v. UK?Y’, by stating that any restriction of the freedom of expression
should be necessary and proportionate to the purpose to be achieved. Regarding necessity,
it was clarified that a pressing social need is required for any limitations. Besides these two
requirements it was considered as important to assess the circumstances of the statement
and not only the content thereof. In the Netherlands, the Supreme Court developed the so-
called ‘three-step-test’?!®, requiring criminal courts to take into account the accused
person’s freedom of expression while deciding on his/her guilt under Article 137c of the
Criminal Code. In accordance with the test, courts should assess the circumstances, the
nature and the purpose of the crime; the existence of factors which could potentially lift the
criminal liability of the perpetrator and whether or not the perpetrator’s conduct was
gratuitously offensive. As explained under Section 4.2.2, this test is not consistently used
with respect to Article 137d of the Criminal Code. According to the Supreme Court it is
sufficient to assess the context and the circumstances of the expression while deciding on
the liability of the perpetrator.

In Hungary, one Constitutional Court decision?'® touching upon the balance between
freedom of expression and Article 17 of Act CIV of 2010 was identified. The court decided
that the restriction set out in the said provision of Act CIV of 2010 was necessary, could be
justified by constitutional values and objects and complied with the requirement of
proportionality.

In Greece, there is a pending case before the Supreme Court. The Supreme Court is
scheduled to issue its judgment in September 20152%°. The decision is likely to concern the
transposing provision of Articles 3(2) and 3(4)(a)(i) of ECD.

Second criterion-Quantitative data on the use of transposing provision(s) in practice

In line with the Directives’ requirements Member States should take measures against
those service providers who incite to hatred. This Section assesses the extent to which the
relevant provisions of the AMSD and ECD are used in practice. A summary of whether or
not quantitative data on the decisions of the competent authorities exist is provided in the

216 The provision is set out in Swedish Constitution: the Freedom of the Press Act, chapter 7, Article 4, para 11 and
in Swedish Constitution: the Fundamental Law on Freedom of Expression, chapter 5, Article 1.

217 ECtHR, Case Steel and Morris vs. UK, (15 May 2005) available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-68224#{"itemid":["001-68224"]}.

218 The ‘three-step-test’ was developed by the Supreme Court inter alia in the following cases: Dutch Supreme
Court, crim. ch., 9 January 2001, Netherlands Jurisprudence 2001, 203; Dutch Supreme Court, crim. ch., 9
January 2001, Netherlands Jurisprudence 2001, 204, annotation De Hullu; Dutch Supreme Court, crim. ch., 14
January 2003, Netherlands Jurisprudence 2003, 261, annotation Mevis.

219 Constitutional Court Decision 165/2011. (VI.20.), available at:
http://public.mkab.hu/mkab/dontesek.nsf/0/C12579890041A608C125798F004FEC26.

220 Information collected in  June 2015  through consultation with national stakeholders
(police/prosecutor/academic/NGO and with Mr Sotiropoulos, human rights lawyer, previously a Citizen's
Ombudsman for the Athen’s Municipality and currently, Citizen’s Ombudsmen on a regional level).
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table below. ‘Ticks’ (v)highlight the existence of data, whereas empty cells highlight the
lack of relevant data.

Table 10 : Existence of data on decisions taken against service providers

Member | Provision(s) transposing Art. 6 Provision(s) transposing Arts. 3(2) and
State of AMSD 3(4)(i) of ECD
Restriction of cross-border information
Prohibition of incitement to hatred society services in order to fight against
via audiovisual media services incitement to hatred
BE 4
DE
EL
FR
HU 4
NL
SE v

Based on the information collected it seems that none of the Member States collect data
on the use in practice of the provisions transposing Articles 3(2) and 3(4)(a)(i) of ECD.
The datasets available, mainly concern the provision(s) transposing Article 6 of the AMSD.

Out of the seven Member States covered by this assessment, three (Belgium, Hungary and
Sweden) collect data on the use of the transposing provision(s) in practice. Data are
partially available to the public in Sweden, whereas in Belgium and Hungary such data are
available upon request.

Sweden and Hungary have national level authorities designated for the collection of data.
In Sweden, the Chancellor of Justice, responsible for the prosecution of the offence of
‘incitement against population’, collects some data. Regarding the number of prosecuted
cases, the limited data available suggest that there are four on-going cases before the
Chancellor of Justice??!, Data available also suggest that to date only three court decisions
condemning an audiovisual media service provider for ‘incitement against population’ have
been issued??%.

In Hungary, the Media Council as part of its annual activity report to the National
Parliament, collects some data on the number of cases in which media content incites to
hatred. Between 2011 and 2014 the Media Council took nine decisions, out of which the
breach of obligation was established in three cases??3. None of these decisions concerned
the restriction of cross-border services.

As opposed to the centralised data collection system of Sweden and Hungary, in Belgium
such activities are carried at the level of the Communities. Culture and media fall within the
competences of the three Communities, notably the Flemish, the German-speaking and the
French-speaking Communities. Data gathered to date from stakeholders suggest that no
service provider has ever been condemned for incitement to hatred under the provisions
transposing Article 6 of the AMSD?**,

221 The on-going cases prosecuted by the Chancellor of Justice are available at:
http://www.jk.se/Rattegangar/tryck-och-yttrandefrihet/pagaende.aspx

222 Cases prosecuted by the Chancellor of Justice are available at:
http://www.jk.se/Rattegangar/tryck-och-yttrandefrihet/avslutade.aspx

223 Information received via email from the Media Council on 8 September.

224 The transposing provisions are set out in: Flemish Community: Article 38 of the Flemish Government Decree on
radio and television broadcasting of 27 March 2009; German-speaking Community: Article 4 of the Government of
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In Germany and the Netherlands, some of the provisions (i.e. Section 130(2) of the
German Criminal Code and Article 137d-e of the Dutch Criminal Code) transposing Article 6
of the AMSD are identical to those transposing the CFD. Statistical data of relevance in the
context of the transposing provisions of the CFD are provided under Section 4.2.2. The
data quoted under Section 4.2.2 however should be treated with caution, as existing
statistical data are not broken down per type of perpetrator or medium used to express an
opinion. For ease of reference some indication to the data quoted under Section 4.2.2 is
provided below.

In Germany data are collected regarding the use of Section 130 of the Criminal Code in
practice. Existing data however, are not broken per the subsections of the said provisions.
Consequently it is not possible to estimate the total number of cases investigated,
prosecuted and adjudicated under Section 130(2). The total numbers for Section 130
suggest a high number of investigated and prosecuted cases (in 2014 2,760 and 1,836,
respectively). In the Netherlands information on the number of investigated cases is
available. In 2010, 33 cases of hate speech under the meaning of Article 1(1)(a) and (b) of
the CFD were investigated in the Netherlands. Some data of relevance are also collected by
the Dutch NGO Complaint Bureau for Discrimination on the Internet®?>. The organisation in
question handles notifications of hatred and discrimination on the Internet. In 2014, the
organisation noted around 493 notifications in connection with hate speech as set out in
Article 137c-g of the Criminal Code®?®. These numbers capture hate speech provisions other
than those transposing Article 6 of the AMSD, and thus should be treated with caution.

To conclude, data collection efforts seem to be limited in the Member States assessed. The
lack of data or the existence of limited data, often providing insight into the number of
decisions taken only, hinders the full understanding of the use of the transposing provisions
in practice. The very little data available might suggest however that either cases of
incitement to hatred through the media are non-existent or that such cases remain
unexamined by the competent authorities. It might also mean that media content providers
comply with their obligations set out in applicable legislation.

Third criterion-Factors hindering the effective application of transposing provision(s)

This Section assesses any inefficiency linked to the existing legal framework, which
hinders practical application. It focuses on: clarity of the applicable offence provision(s),
suitability of the offence provision(s) to ensure freedom of expression, and to protect
vulnerable groups. Other inefficiencies are also referred to in the assessment. ‘Ticks’ (v)are
used to show the existence of inefficiencies, whereas empty cells indicate the lack of
inefficiencies.

the German-speaking Community Decree of 27 June 2005 on Radio Broadcasting and Cinema; French-speaking
Community: Article 9 of the Government of the French-speaking Community Decree of 26 March 2009 on
audiovisual media services.

225 More information on the Complaint Bureau for Discrimination on the Internet is available at:
http://www.meldpunt.nl/site/page.php?lang=1&pagelD=24.

226 Complaint Bureau for Discrimination on the Internet, ‘Annual Reports 2014’, (2015), available at:
http://www.meldpunt.nl/site/page.php?lang=&pagelD=34.
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Table 11 : Factors hindering the effective application of the provisions transposing the AMSD and the ECD

Member Provision(s) transposing Art. Provision(s) transposing Arts. 3(2) and
State/Provis 6 of AMSD 3(4)(i) of ECD
ion
Prohibition of incitement to Restriction of cross-border information society
hatred via audiovisual media services in order to fight against incitement to
services hatred
Clarity of offence provision

BE

DE v

EL

FR

HU

NL v

SE

Suitability to protect vulnerable groups

BE

DE v v

EL v

FR

HU v

NL v

SE v

Suitability to ensure freedom of expression

BE

DE

EL

FR

HU

NL

SE

Other

BE

DE

EL 4

FR

HU v

NL

SE v

Overall the transposing provisions seem to be clear in the Member States assessed.
German and Dutch legislation constitute an exception in this respect. In both Member
States however, interpretation difficulties are linked to transposing provisions set out in the
Criminal Code. As mentioned above, these transposing provisions are identical to those
transposing Article 1(1) of the CFD. Assessment on the efficiency of these provisions is
provided under Section 4.2.2. For ease of reference a short summary of the main issues is
provided here. In Germany the main issue arises from the lack of definition of certain
terms, resulting in the authorities’ contradictory interpretation®?’. In the Netherlands the
term ‘incitement to hatred’ has given rise to interpretation difficulties®?.

In some Member States, the transposing provisions are seen as unsuitable to protect
vulnerable groups. In the case of Sweden and the Netherlands, the transposing

227 Information collected in July 2015 through consultation with national stakeholder (Academic).
228 pytch Supreme Court, Crim. Ch., 2 April 2002, LJN AD8693, NJ 2002, 421, annotation Mevis, para. 3.4.
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provisions in question are identical to those transposing Article 1(1) of the CFD; thus
detailed assessment on the implications of existing inefficiencies is provided under Section
4.2.2. For ease of reference a short summary of the main issues is provided here. With
respect to the Netherlands ECRI has claimed that the lack of reference to the protected
characteristics of citizenship and language was problematic. In Sweden the lack of coverage
of transgender people by applicable legislation has given rise to concerns.

German, Greek and Hungarian legislation seems to provide insufficient protection to certain
groups. In Germany, neither the transposing provisions of the AMSD nor of the ECD contain
reference to sexual orientation and disability. In Greece, similar observations were made
regarding the lack of coverage of gender identity in the transposing provisions of the AMSD
and the absence of reference to gender identity, sexual orientation and age in the
transposing provisions of the ECD??°. In both Member States, it was argued that the
inclusion of these protected grounds was necessary given inter alia the vulnerability of the
said groups to hate speech.

In Hungary, the views of stakeholders regarding the suitability of the provision transposing
Article 6 of the AMSD to protect vulnerable groups differed. Some argued that the list of
subjects as set out in Article 17 of the Act CIV of 2010 (i.e. ‘any nations, communities,
national, ethnic, linguistic and other minorities or any majority or religious group’) was too
extensive, covering literally everyone®°. As opposed to this, but also deriving from the
potentially too extensive interpretation of the transposing provisions, some argued that the
list of protected grounds should be more specific, covering expressly for example
women?3!, Some other stakeholders held a different view, finding the current provisions

suitable and broad enough to cover all vulnerable groups®*2.

The relationship between freedom of expression and the transposing provisions does
not seem to be an issue of concern in the Member States covered by this assessment.

In three Member States, inefficiencies linked to factors other than the ones described
above were identified. In Sweden, the legislation transposing Article 6 of the AMSD does
not provide legal protection against hate speech if committed against individuals. In
Greece, the application of the provisions transposing the ECD is hindered by the fact that
judges are not well acquainted with issues of information services and are not familiar with
the implementation mechanisms of the Directive®*®>. In Hungary, one stakeholder argued
that the penalties foreseen for the breach of obligations set out in Article 17 of Act CIV of
2010 transposing Article 6 of the AMSD were too strict. According to the stakeholder, these
potentially strict sanctions might lead to the self-censorship of media content providers®**,

229 Information collected in June 2015 through consultation with national stakeholders

(police/prosecutor/academic/NGO and with a human rights lawyer, previously a Citizen’s Ombudsman for the
Athen’s Municipality and currently, Citizen’s Ombudsmen on a regional level).

230 1ldiké Vincze ‘Amandments to media related acts’ (A médiatérvények mddositdsai), (2012) available at
http://www.mediakutato.hu/cikk/2012 04 tel/07 mediatorvenyek modositasai.

231 gexual violence is not funny - Press release by ‘For Women’ Association and its partner associations (A nemi
erészak nem vicces - a N6kért Egyesiilet és a csatlakozd szervezetek sajtényilatkozata), (2014), available at:
http://nokert.hu/index.php/a-nkert-egyesuelet/2014-09-15-14-52-28/1329-2014-09-03-19-18-54.

232 Information collected in July-September 2015 through consultation with national stakeholders (representative
of Self-regulatory body, Hungarian Publishers’ Association (August 2015); and representative of NGO, Hungarian
Civil Liberties Union (July 2015); representative of public authority, Media Council (September 2015)).

233 Information collected in  June 2015  through consultation with national stakeholders
(police/prosecutor/academic/NGO and with a human rights lawyer, previously a Citizen’s Ombudsman for the
Athen’s Municipality and currently, Citizen’s Ombudsmen on a regional level).

234 Information collected in July 2015 through consultation with national stakeholder (NGO, Hungarian Civil
Liberties Union).
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Fourth criterion-Drivers behind any recent or planned legislative amendments

The Section provides an overview of any recent legislative changes, or legislative
changes planned. The assessment focuses in particular on legislative changes resulting
from the inefficiencies of previously existing legislation. It also highlights any legislative
changes that concern the list of protected grounds.

Legislative amendments are not planned in any Member State concerned by this
assessment. Recent legislative amendments only took place in Belgium, where Article 9
of the Government of the French-speaking Community Decree of 26 March 2009 on
audiovisual media services?*®, transposing Article 6 of the AMSD, was subject to a minor
amendment. The amendment was adopted in 2013 with the aim of enhancing the
protection of minors against certain inappropriate content?®*,

4.4, Publishers’ responsibility for hate speech

4.4.1. Rules on publishers’ responsibility for hate speech

Hate speech published by the media might reach a wider audience or could target a larger
number of people. Therefore it might have a significant social impact. Consequently, it is of
particular importance to appropriately regulate the responsibility of the media for
publishing hate speech.

In all Member States assessed, legal consequences are attached to the publication of hate
speech by the media. These consequences are set out in applicable legislation on the one
hand and in self-governing rules of professional associations on the other hand. This
Section provides an overview of the different rules in place and highlights some of their
most relevant features.

The table below maps the way liability for the publication of hate speech is regulated in the
Member States covered. Only those liability schemes which are specific to hate speech are
referred to below. In other words, general rules, covering also behaviours other than the
publication of hate speech are not reflected in the table below. ‘Ticks” (v')show the
existence of specific rules, whereas empty cells refer to the lack of rules.

Table 12 : Overview of rules regulating publishers’ liability for hate speech

Member State Criminal law Civil law Specific media Self-regulation
law

BE v v

DE v v

EL v v

FR v v

HU v v

NL v

SE 4

Liability schemes set out in self-regulations seem to be different from those provided

235 Decree of 26 March 2009 of Government of the French-speaking Community on audiovisual media services,
available at:

http://www.csa.be/system/documents files/1440/original/D%C3%A9cret%20SMA%20coordonn%C3%A9%20au
%2012%20mars%202015.pdf?1431957507.

236 Decree of 7 February 2013 providing for adaptations on the protection of minors to the Decree of 26 March
2009 on audiovisual media services, available at:

http://www.ejustice.just.fgov.be/cgi/article body.pl?language=fr&caller=summary&pub date=13-03-
18&numac=2013029222.
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by legislation. The main difference lies in the scope of application of the two regulatory
instruments. Whilst legislation applies to all falling within its scope, self-regulations apply
only to those who voluntarily agree to be bound by them. As an example, in Hungary, self-
regulations typically bind members of professional organisations and those who
voluntarily agree to comply with the rules set out therein. In Hungary, almost all major
professional associations of media content providers (radio and television broadcasters
constitute an exception) have developed self-regulations?*’. Under each self-regulation a
separate disciplinary body has been established, with the remit of ensuring compliance with
the rules set out therein. As a matter of fact Hungary seems to be the only Member State,
where self-regulations of media content providers specifically prohibit hate speech. In other
Member States, namely Belgium, Germany, Greece, and the Netherlands, where self-
regulations also exist, the applicable documents fail to expressly prohibit hate speech,
and/or have been developed by professional associations of journalists. In this latter case,
the self-regulations in principle contain professional rules for journalists only (and not for
publishers). It is noted however that in some Member States, the provisions set out in self-
regulations of journalist associations seem to be interpreted broadly, extending inter alia to
editors. This is the case for example in Greece, where in a recent case from July 2015 the
Code of Conduct of the Athens Journalists’ Union was applied against a chief editor®*®. This
Code of Conduct does not expressly refer to the prohibition of hate speech.

In terms of applicable legislation, in most Member States, the publication of hate speech is
expressly penalised by means of criminal law. In these Member States, the legislation
explicitly mentions publishers. This is the case in Member States, where applicable
legislation has set up a so-called ‘cascade system of liability’, namely in Belgium, France
and Sweden. In Belgium this cascade system has been set up by Article 25 of the
Constitution®*° and applies to liability under criminal and civil law. Pursuant to the said
provision, ‘when the author is known and resident in Belgium, neither the publisher, nor the
printer or the distributor is prosecuted’. This provision implies that in Belgium, first the
author is held liable, if unknown then the publisher, and so on. In France, the cascade
system varies depending on the type of media concerned. In the case of written press®*,
publishers are the ones who are primarily responsible. In the absence of such persons, the
authors could be held liable. In the absence of authors, printers are the main liability
holders, whereas liability falls on vendors, distributors and displayers in the absence of
printers. In case of audio-visual media services***, publishing directors or co-directors will
be held liable. In the absence of such persons the author is the main holder of criminal
and/or civil liability. Under French law, exceptions under the general rules exist. For
example, in cases where a message is published online, the director and co-editor could be
exempt from liability if two conditions are met: (i) the message went online without being
read by the director and co-editor of the site, and (ii) upon becoming aware of the
existence of the message, these people acted promptly with the aim of removing it?*?. The
Swedish system is comparable to that in France in the sense that depending on the type of
media, different rules apply. In case of periodicals the order of liability holders is the
following: the editor, the owner of the periodical, the printer, the disseminator of the

237 Hungarian Publishers’ Association (Magyar Lapkiadék Egyesiilete), the Hungarian Electronic Broadcasters
(Magyar Elektronikus Mlsorszolgaltaték Egyeslilete), Association of Hungarian Content Providers (Magyarorszagi
Tartalomszolgaltaték Egyesiilet) and the Advertising Self-regulatory Body (Onszabdlyozé Reklédm Testiilet).

238 proto Thema, ‘Unprecedented disciplinary prosecution of journalists by ESHEA’, (lpwTtopavric nei@apyikn diwén
dnuoaioypdpwyv and tnv ESHEA), (2015), available at:
http://www.protothema.gr/greece/article/491197/protofanis-peitharhiki-dioxi-dimosiografon-apo-tin-esiea/.

239 Article 25 of the Belgian Constitution is available at:

http://www.const-court.be/en/basic text/belgian_constitution.pdf.

240 Article 42 of Law of 29 July 1881 on the freedom of press.

241 Article 93-3 of Law of 29 July 1982 on mass media.

242 Article 27 of the law HADOPI I 2009.
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periodical®*3. In case of non-periodicals the rules regulating liability are altered as follows:
author, editor, publisher, printer and distributor®**. Again a different set of rules apply
when the offence is committed via radio programmes or technical recordings. In
accordance with these rules the order of liability is as follows: editor, person responsible for
appointing the editor, owner and disseminator*.

Dutch criminal legislation has not set up a cascade system. Instead, it specifies (Article 48
of the Criminal Code) that next to the author of expression, (chief) editors and radio and
television broadcasters can be liable as accomplices for the publication of hate speech if
they have actually been involved in the creation of the media content. Distributors who
might not have actual knowledge about the content of expression, but who have
‘reasonable grounds to suspect its punishable nature’ can also be held liable.

In other Member States, criminal legislation is less explicit than in Belgium, France, the
Netherlands and Sweden. Applicable criminal legislation states that any person can commit
hate speech. The term ‘any person’ could be interpreted broadly, as covering also
publishers. In Hungary, however a stakeholder?*® noted that in practice media content
providers would not be held liable under criminal law for the publication of hate content.
Their liability would be limited to that deriving from administrative law. In Germany?®*’ and
Greece?® case law suggests that criminal sanctions have already been imposed against
publishers for breaching the hate speech related criminal offence provisions.

Regarding criminal liability, it is also noted that the provisions covering the publication of
hate speech largely overlap with those transposing the CFD. This seems to be the case in
Sweden, where the main rules are set out in the freedom of press and freedom of
expression related provisions of the Constitution’s fundamental laws, which rules as
specified under Section 4.2 transpose Article 1(1)(a) and (b) of the CFD. In other Member
States, however, other instruments also contain relevant rules. For example, in the
Netherlands, besides the provisions transposing the CFD (i.e. Article 137d and 137e of the
Criminal Code), relevant rules are set out inter alia in Articles 53 and 54 of the Criminal
Code®*, providing legal protection against ‘press offences’. In the Netherlands, press
offences are those committed by means of printed media. Offences committed via
audiovisual media materials and the internet are excluded from the scope of press
offences®°. Offences committed through these means could be punishable under criminal
offence provisions other than those penalising press offences®?.

In most Member States publishers could also be held liable under civil law, implying that
victims could seek for the compensation of their damages through civil claims. However,
the civil liability schemes in place are rarely specific to hate speech. In fact, specific civil
liability schemes are only available in France and Hungary. Legislation setting out the

243 Freedom of Press Act, Chapter 8.

244 Freedom of Press Act, Chapter 8.

245 Freedom of Press Act, Chapter 6.

246 Information collected in September 2015 through consultation with national stakeholder (representative of
public authority, Media Council).

247 Federal Review Board for Media Harmful to Minors) ‘Statistics’ (Statistics), (no date available), available at:
http://www.bundespruefstelle.de/bpjm/Service/statistik.html.

248 First Single-Member Court of Appeals, Decision 5919/18-9-2008.

249 Articles 53 and 54 of the Criminal Code are available at:
http://wetten.overheid.nl/BWBR0001854/EersteBoek/TitelV/Artikel53/geldigheidsdatum 29-05-2015 and
http://wetten.overheid.nl/BWBR0001854/EersteBoek/TitelV/Artikel54/geldigheidsdatum_ 29-05-2015.

250 Radio and television broadcasting companies are generally involved in the creation and the content of
expression and are therefore liable for the publication or the dissemination of hate speech under Articles 137c-e of
the Criminal Code.

251 Example of relevant provision is set out in Article 54a of the Criminal Code.
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applicable rules, namely the 1881 Law on the Freedom of Press in France and the Civil
Code in Hungary, do not contain explicit reference to the liability of publishers; instead they
specify the liable persons in general terms, by referring to any person. In the case of
Hungary, a stakeholder confirmed that civil liability plays a role in particular when hate
content is published through a blog or an online forum. Operators of such platforms in
Hungary are as a general rule®®? not covered by media laws; therefore rules regulating
administrative liability do not extend to them. Those whose rights have been breached
might initiate civil actions against the operators of such platforms?>>.

Administrative liability arises when administrative law is breached though the publication
of hate speech, making it possible for the competent authorities to impose administrative
sanctions. Administrative liability exists in all Member States, except for France, the
Netherlands and Sweden. It is nevertheless worth noting that administrative liability of
publishers did formerly exist in the Netherlands (between 2008 and January 2014)2%%. In
accordance with the applicable provisions, the Dutch Media Authority was entitled to
impose certain administrative sanctions, including the withdrawal of licences in cases where
the media content provider incited to hatred. Rules applicable to administrative liability
were abrogated, as the sanctions foreseen by the provisions were considered as
disproportionate®®>. Moreover, legislation did not allow for the judicial review of the Dutch
Media Authority’s decisions. Since the abolition of the applicable rules, media content
providers can be held liable for press offences, in accordance with the Criminal Code
provisions. In Sweden, the only liability scheme available for the publication of hate speech
is regulated by the fundamental laws of the Constitution. These laws however do not
specify the sanctions to be imposed. Rules setting out the applicable sanctions are set out
in the Swedish Criminal Code?*®. In France, only civil and criminal liability schemes exist for
the publication of hate speech?¥’.

In Member States where administrative liability applies, the applicable provisions largely
correspond to those transposing Article 6 of the AMSD and Article 3(2) and (4)(i) of the
ECD. This is the case in for example Hungary, where the transposing provisions of the said
Directives provide for the imposition of sanctions in cases where the media content is
capable of generating hatred. In Greece, in addition to the provisions transposing the
AMSD, some rules are set out in Presidential Decree (PD) 77/2003 regulating radio and
television news and political broadcasting®®. The said Decree prohibits the broadcasting of
racist and xenophobic and intolerant views.

As a final element it is noted that as a general rule national legislation of the Member
States assessed does not exclude the co-existence of different liability schemes. For
instance, a publisher might typically be held liable both under criminal and civil law, in
cases where he/she publishes hate speech. More precisely in the Member States assessed,
victims of crimes might seek compensation for damages through a civil action.

252 Cases where operators carry out editorial responsibilities constitute an exception.

253 Information collected in September 2015 through consultation with national stakeholder (representative of
public authority, Media Council).

254 Tt concerned the following articles of the Media Act: 2.32 (1)(b); 2.33 (1)(b); 2.46 (1)(b); 2.47 (1)(b); 2.65
(3); 2.67 (1)(b); 3.3 (1); 3.4 (1)(c); 6.10 (2)(3); and 7.15. The text of these articles are incorporated in Act of 29
December 2008, Government Gazette 2012, 583, available at: https://zoek.officielebekendmakingen.nl/stb-2008-
583.html.

255 Act of 18 December 2013, available at: https://zoek.officielebekendmakingen.nl/stb-2013-570.html .

256 Freedom of the Press Act Chapter 1 Article 5, Fundamental Law on Freedom of Expression Chapter 1, Article 7
and Chapter 25 of the Criminal Code.

257 Relevant rules are set out in Law of 29 July 1881 on Freedom of the Press and Law of 29 July 1982 on mass
media.

258 p.D. 77/2003, Codex of deontology of news and other media and political broadcasts, Government Gazette, A’
75/2003.
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In other cases however liability schemes cannot co-exist. In Hungary for example,
procedural guarantees have been set up to ensure that procedures of self-regulatory bodies
do not run in parallel with those of the Hungarian media authority and courts. Upon receipt
of a complaint, the self-regulatory body examines whether or not parallel proceedings are
on-going. If other proceedings are already underway, the self-regulatory body will not

commence its own proceedings®®°.

4.4.2. Effectiveness of rules on publishers’ responsibility for hate speech

As described in detail under Section 4.4.1, the Member States’ systems differ to a large
extent. Considering the complexity of the topic, differences between the Member States’
systems are not illustrated in tables, instead, the assessment on efficiency of the existing
rules is provided in narrative form.

The assessment is structured around the following elements:

o First criterion: Interaction of national provisions with the freedom of expression.

o Second criterion: Quantitative data on the use of applicable provision(s) in
practice.

o Third criterion: Factors hindering the effective application of the applicable
provisions.

o Fourth criterion: Drivers behind any recent or planned legislative amendments.

First criterion-Interaction of national provisions with the freedom of expression

In most Member States the criminal and administrative provisions covering the liability of
publishers are the same as those transposing the CFD and the AMSD and ECD,
respectively. Therefore, assessment on the interaction of the national provisions with the
freedom of expression is covered in detail in Sections 4.2.2 and 4.3.2. For ease of
reference a summary of the main issues is provided here. In some Member States, there
are provisions other than those transposing the CFD, AMSD and ECD. However, no relevant
higher court decisions regarding these provisions have been identified.

Regarding criminal liability in all Member States, higher courts have assessed the
relationship of the transposing provisions of the CFD with freedom of expression. In most
Member States, such as Belgium, France, Sweden and Germany higher courts have relied
on the criteria of necessity and proportionality, while assessing the compliance of the
transposing provisions with the freedom of expression. In the Netherlands, the courts
developed a ‘three-step-test’, the founding idea of which is that while sentencing, courts
should take into account the suspect’s freedom of expression. In Greece, courts ruled that
the offence provisions should be applied stricto sensu and in a way that does not endanger
the freedom of expression.

It is noted that none of the higher court decisions referred to in Section 4.2.2 explicitly
covered the liability of publishers. Instead they assessed the relationship of the offence
provisions with the freedom of expression in general terms, regardless of the type of
perpetrator.

Regarding the transposing provisions of the AMSD and the ECD, it is noted that in some
Member States administrative liability arises in cases where the provisions set out in the
said Directives are breached. In other cases, however different liability schemes might

259 Information collected in August 2015 through consultation with national stakeholder (representative of self-
regulatory body, Hungarian Publishers’ Association).
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arise, such as criminal and/or civil liability. Higher court decisions have been identified in
Hungary, the Netherlands and Sweden. In the two latter Member States, due to an overlap
between the transposing provisions of the CFD and the AMSD and ECD, decisions of higher
courts are described above. Regarding Hungary, the Constitutional Court has assessed in
one case the compliance of the transposing provisions of the AMSD with freedom of
expression. The Constitutional Court ruled that the limitation of freedom of expression by

the transposing provision was necessary, proportionate and justifiable®¢°,

In Member States where specific civil law rules applying to the liability of publishers exist,
no relevant higher court decisions have been identified.

Higher court decisions do not seem to cover the relationship of self-regulations with the
freedom of expression.

Second criterion-Quantitative data on the use of applicable provision(s) in practice

Based on existing data it is difficult to judge the extent to which publishers are made
liable for the publication of hate speech in practice. This is due to various factors, including:
- Publishers could be held liable under various liability schemes, which implies the
involvement of different competent authorities, each, as a general rule, having its own data
collection techniques in place;

- In cases where data are collected by the competent authorities, they are often not
comparable due the different data collection methods used and the nature of the
proceedings under which the publisher’s liability was decided upon. As an example to this
latter case, in criminal judicial proceedings, data collected often cover various stages of the
proceedings, namely investigation, prosecution and adjudication. As opposed to this, by
nature in case of civil judicial proceedings, data collection efforts only focus on the number
of decisions issued;

- Existing data rarely specify the person who was made responsible. Similarly very little
data are collected about the means of commission of certain behaviours.

The data presented below should be considered in the light of these constraints.

As mentioned above in most Member States publishers could be held liable under criminal
law. Rules applying to the liability for the publication of hate speech largely overlap with
those transposing the CFD. Section 4.2.2 contains a detailed assessment of the quantitative
data available regarding the transposing provisions of the CFD. For ease of reference a
short summary of the assessment is provided here. In some Member States, provisions
other than those transposing the CFD also exist. No quantitative data regarding the use of
these provisions in practice have been identified.

All Member States collect hate speech related data. However, data collection methods differ
from Member State to Member State, thereby hindering the full understanding of the
extent of the problem. Underreporting is also a factor hindering obtaining a complete
picture of the extent of hate speech in the Member States covered. In Belgium and
Germany the data collected suggest a high number of investigated, prosecuted and
adjudicated cases. However, existing data are collected under catch all entries covering all
crimes of ‘racism, xenophobia, other discrimination and homophobia’ (Belgium)?®! and all

260 Constitutional Court Decision 165/2011 (VI1.20.), available at:
http://public.mkab.hu/mkab/dontesek.nsf/0/C12579890041A608C125798F004FEC26.

261 ECRI, ‘Report on Belgium - fifth monitoring cycle’, p. 17 (2014), available at:
http://www.coe.int/t/dghl/monitoring/ecri/country-by-country/belgium/BEL-CbC-V-2014-001-ENG.pdf.
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crimes falling under Section 130 of the Criminal Code (Germany)?®?. Both entries cover,
among other crimes, statistical data of relevance regarding hate speech as understood by
the CFD. As a few examples illustrating the high numbers: in Belgium 1,017%%% cases were
investigated under the entry referred to above in 2012. In Germany, 2,670 cases were
investigated under Section 130 in 2014%%,

As opposed to these high numbers, in Greece for example 15 cases were investigated and
9 prosecuted under Law 927/1979, which penalises the criminal conducts set out in Article
1(1)(a) and (b) of the CFD.

With respect to the numbers above, it is important to recall the constraints described at the
beginning of the Section and in particular the fact that the extent to which these numbers
related to publishers is unclear.

Regarding civil liability, specific schemes are in place in Hungary and France®®>. No data
on the number of relevant court decisions are available.

As noted above, in most Member States the provisions regulating administrative liability
largely overlap with those transposing Article 6 of the AMSD and Article 3(2) and 3(4)(i) of
the ECD. Quantitative data of relevance regarding the application of the transposing
provisions in practice are provided under Section 4.3.2. For ease of reference a short
summary of the relevant assessment is provided here.

It seems that data collection efforts in most Member States assessed only extend to the
application of the AMSD in practice. Regarding the application of the AMSD, data sets seem
to be collected in Belgium, Hungary and Sweden. In Sweden the transposing provision of
the AMSD is not administrative in nature, but criminal, thus it is not described here in more
detail. Regarding Belgium, quantitative data are collected at the level of the Communities,
given that the regulation of media falls under Community competence. Available data
suggest that the transposing provisions have never been made use of in practice. In
Hungary, the data available suggest that the Media Council, the authority responsible for
the monitoring of media activities, has only taken a limited number of decisions in the
context of the transposing provisions. Between 2011 and 2014 nine decisions were
taken?®®,

No quantitative data of relevance could be collected for Germany. It is noted however that
according to the Annual Report of the German Media Authorities, it has happened that
online texts and blog posts disseminated ethnically offensive statements or denied
Holocaust. Besides this general statement, the said report does not quantify the extent of

262 Example of report on criminal statistics: Federal Ministry of Interior Affairs, ‘Police Crime Statistics 2014’
(Polizeiliche Kriminalstatistik 2014), (2014), available at
http://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pks-broschuere-
2014.pdf? blob=publicationFile.

263 Information collected in June 2015 through consultation with national stakeholder (representative of Federal
police).

264 Federal Ministry of Interior Affairs, ‘Police Crime Statistics 2014’ (Polizeiliche Kriminalstatistik 2014), (2014),
available at:
http://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pks-broschuere-
2014.pdf? blob=publicationFile.

265 The applicable rules are set out in Law of 29 July 1881 on the freedom of press and in Act V of 2013 on the
Civil Code.

265 Information collected in September 2015 through written consultation with national stakeholder (representative
of public authority, Media Council).
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the issue®®’. Despite the lack of an existing data collection method in Greece, reference to a
case of relevance was identified. The case dates back to 2011 and concerns the decision of
the National Council for Radio and Television. The case concerned the broadcasting of a
programme that was found capable of inciting to hatred on the ground of ethnic origin2°8.

Regarding self-regulatory rules, it is noted that rules regulating specifically the liability of
publishers for hate speech is only available in Hungary. In Hungary the number of decisions
taken for publishing hate speech is zero. According to a stakeholder interviewed this could
be explained by the fact that Hungarian media abide by the rules set out in legislation and
in self-regulations. Therefore cases where published media content would constitute hate
speech are rare. Such cases might occur through blogs or other online fora, which fora
however are not regulated by media rules or self-regulations. Bloggers could be held liable
under criminal law for posting hate content, whereas operators of such platforms could be

subject to civil liability2%°,

Third criterion-Factors hindering the effective application of the applicable provisions

In other Sections dedicated to assessing the effectiveness of provisions transposing the
CFD (Section 4.2.2) and the AMSD/ECD (Section 4.3.2), data on factors hindering effective
application were collected around some evaluation criteria. In the case of publishers’
responsibility, given the complexity of the matter, data collection efforts focused on
understanding the main factors hindering the application of the existing provisions in
practice. Considering this, unlike in other Sections, information here is not presented in the
form of comparative tables, but in the form of a narrative highlighting the main issues.

As explained under Section 4.4.1, criminal law provisions regulating the liability of
publishers largely overlap with those transposing the CFD. A detailed assessment of the
issues identified regarding the use of the transposing provisions in practice is provided
under Section 4.2.2. For ease of reference, a summary of the main issues per Member
State is provided here. Issues related to the clarity of the applicable offence provisions
arose in Belgium, Germany and the Netherlands. It seems that the coverage of online
commission by the applicable offence provisions constituted an issue only in Belgium. In
the Netherlands, Sweden and Belgium the sufficient coverage of protected groups was
questioned. Finally, some other issues were reported in Belgium, Germany, Greece and
Sweden.

Specific civil liability schemes only exist in Hungary and France. In France, no issues
regarding the application in practice of the existing rules have been identified. In Hungary
some claim that the Civil Code provision is too restrictive of the exercise of freedom of
expression®’°,

Rules regulating the administrative liability of publishers largely overlap with those
transposing the AMSD and the ECD. A detailed assessment of the effectiveness of the
applicable rules is provided under Section 4.4.3 of this study. For ease of reference, a
summary of the main issues per Member State is provided here. It seems that provisions

267 German media authorities (die Medienanstalten), Annual Report 2014/15, (Jahrbuch 2014/2015), (2015)
available at:

http://www.die-medienanstalten.de/fileadmin/Download/Publikationen/ALM-

Jahrbuch/Jahrbuch 2015/ALM Jahrbuch 2014 2015 finale Fassung.pdf.

268 National Council for Radio and Television, Decision No. 417/10.10.2011.

269 Information collected in September 2015 through consultation with national stakeholder (representative of
public authority, Media Council).

270 Legal Forum (Jogi Férum), ‘The forgotten complaint’ (Egy elfeledett inditvany), (2014), available at:
http://www.jogiforum.hu/hirek/31501.
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are in general clear; however concerns about the clarity of the offence provisions were
raised in Belgium?’!. Regarding the suitability of the transposing provisions to protect
vulnerable groups, some concerns were raised in Germany, Greece and Hungary?’?. Some
additional inefficiencies were reported on in Hungary and Greece?’>,

As explained above, self-regulations regulating the liability of publishers for hate speech
only exist in Hungary. A stakeholder referred to the lack of coverage by self-regulations of
operators of blogs and similar online fora as a shortcoming?’*.

Fourth criterion - Drivers behind any recent or planned legislative amendments

As a general rule, the Member States assessed have not recently introduced and do not
plan to introduce changes to the regulatory framework on the responsibility of
publishers. The legislative amendments referred to under Sections 4.2.2 and 4.3.2 concern
the relevant offence provisions in general terms without direct relevance for the liability of
publishers.

Belgium and the Netherlands seem to constitute exceptions in this respect. In Belgium,
prior to the latest legislative elections some provisions of the Constitution were subject to
revisions. Article 25 of the Constitution regulating the freedom of the press was subject to
a proposed amendment aiming to extend the scope thereof to new forms of media,
including internet?’®. The adoption of the proposed amendment is still pending.

In the Netherlands, the New Computercriminality Act III?”® aims to introduce a new Article
125p-q to the Criminal Procedure Code. This amendment would provide an independent,
explicit statutory basis for public prosecutors who upon receipt of authorisation from the
Examining Magistrate issue a so-called ‘Notice and Take Down’ (NTD) order against an
‘electronic communication provider’ (ECP) in order to stop or prevent criminal offences. The
Explanatory Memorandum to the draft act explains that this order could be directed against
website administrators, even though this does not result from the statutory wording of
Article 125p-g®””. If the information is hosted abroad, public prosecutors could order access
providers to make the information inaccessible in the Netherlands by blocking IP addresses
as long as the information remains available. Certain specialists concluded that this
competence of the prosecution service under certain circumstances might result in an
obligation for access providers to filter specific websites?’®.

271 An issue on the matter was also raised in the Netherlands. However in the Netherlands the rules transposing
the AMSD and the ECD are not administrative in nature, therefore these rules are not referred to here.

272 Issues on the matter were also raised in the Netherlands and Sweden. However in these Member States the
rules transposing the AMSD and the ECD are not administrative in nature, therefore these rules are not referred to
here.

273 Issues on the matter were also raised in Sweden. However in Sweden the rules transposing the AMSD and the
ECD are not administrative in nature, therefore these rules are not referred to here.

274 Information collected in August 2015 through consultation with national stakeholder (representative of self-
regulatory body, Hungarian Publishers’ Association).

275 Draft declaration of revision of the Constitution, 24  Aprii 2014, available at:
https://www.dekamer.be/flwb/pdf/53/3567/53K3567003.pdf.

276 The concept for a New Computercriminality Act 111 is published on:
https://www.internetconsultatie.nl/computercriminaliteit.

277 The Explanatory Memorandum to the draft act for a New Computercriminality Act III is published on:
https://www.internetconsultatie.nl/computercriminaliteit.

278 Oerlemans, 1.J., From a “Take down”-order to Internetfilters for police purposes? (Van een "“Take down”-bevel
naar internetfilters voor politiedoeleinden?), posted on 23 July 2013 at:
http://oerlemansblog.weblog.leidenuniv.nl/2013/07/23/van-een-take-down-bevel-naar-internetfilters-voor-
politiedoeleinden/; Oerlemans, J.]., The draft act reinforcing the fight against computercriminality, a closer look
(Het conceptwetsvoorstel versterking bestrijding computercriminaliteit nader bezien), Tijdschrift voor
Internetrecht No. 5 October 2010, 148-152.
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4.5, Concluding remarks and recommendations related to hate
speech and hate crime

Despite the existence of applicable EU legislation, hate speech and hate crime incidents are
perceived to be on the rise in the EU?’°. This results from various factors, which are often
specific to the legal instruments concerned. Therefore the recommendations put forward
under this Section are divided according to the legal instrument concerned.

Recommendations linked to Council Framework Decision 2008/913/JHA ( CFD):

. Recommendation to ensure the effective transposition of the CFD: Given
the importance of the CFD in ensuring legal protection against the most severe forms
of hate speech and hate crime, it is crucial to ensure its effective transposition. This
could ultimately be ensured by initiating infringement proceedings against those
Member States that do not fulfil their obligations deriving from the CFD. Pursuant to
Article 10(1) of Protocol No 36 to the Treaties?®®, as of 1 December 2014, the
European Commission is entitled to launch infringement proceedings against Member
States for failing to fulfil their obligations deriving from ‘acts of the Union in the field
of police cooperation and judicial cooperation in criminal matters’.

. Recommendation to reinforce data collection: The collection of reliable data
is important for the assessment of the scale of problem and for the monitoring and
evaluation of the progression of hate speech and hate crime cases. Existing national
and European level data on hate speech and hate crime, as collected inter alia by the
OIDHR, or FRA, provide a patchy picture of hate speech and hate crime incidents.
This is due to several factors, including the underreporting of crimes by the victims or
insufficient data collection methods at Member State level. Regarding this latter point,
it is noted that in many Member States data collection efforts are not harmonised.
This results in cases where the competent investigation and prosecution authorities
and courts collect different sets of data. In order to overcome the existing data gap,
Member States with less developed or harmonised data collection methods could be
encouraged to learn from those Member States with good practices in place??.

o Recommendation to overcome underreporting: With the aim of better
reflecting the reality on the ground, victims should be encouraged to report hate
speech and hate crime. From the victims’ side, underreporting is due to a large
variety of factors, including lack of confidence, fear, shame or guilt, lack of trust in
law enforcement and criminal justice or lack of awareness about where or how to
report incidents®®>2, Depending on the issue in question, Member States could be
encouraged to raise awareness of the means of reporting incidents or to facilitate
reporting through alternative means, such as anonymously, through the internet or to

victim support organisations?®3,

27% Concerns about the rising levels of hate speech and hate crime have been expressed inter alia in the European
Parliament Resolution on strengthening the fight against racism, xenophobia and hate crime (2013/2543(RSP)),
(2013), available at: http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-
2013-90.

280 Consolidated version of the Treaty on European Union - Protocol (No 36) on transitional provisions, Official
Journal 115, 09/05/2008 P. 0322 - 0326, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008M/PRO/36:EN:HTML.

281 FRA, ‘Making hate crime visible in the European Union: acknowledging victims’ rights’, (2012), available at:
http://fra.europa.eu/sites/default/files/fra-2012 hate-crime.pdf.

282 FRA, ‘Working Party Improving Reporting and Recording of Hate Crime in the EU : Inaugural Meeting Report’, 4
November 2014, available at http://fra.europa.eu/sites/default/files/fra working party on hate crime -
meeting_report.pdf; FRA, ‘Hate Crime’, FRA website, available at http://fra.europa.eu/en/theme/hate-crime; FRA,
‘Fundamental Rights Conference 2013: Combating hate crime in the EU: Giving victims a face and a voice’, 12-13
November 2013, available at:http://fra.europa.eu/sites/default/files/frc2013-conclusions_en.pdf.

283 FRA, ‘Working Party Improving Reporting and Recording of Hate Crime in the EU: Inaugural Meeting Report’, 4
November 2014, available at: http://fra.europa.eu/sites/default/files/fra working party on hate crime -
meeting report.pdf; FRA, ‘How can EU Member States combat hate crime effectively? Encouraging reporting &
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Considering the fact that victims are often unaware of the work of victim support
organisations, the work of the said organisations could be promoted through
awareness raising programmes or campaigns. The role of victim support organisations
could be reinforced by making their services accessible already during the
investigation phase or by extending them to psychological support. To increase public
trust in the police, Member States could be encouraged to develop programmes of
cooperation with the most vulnerable communities and to develop transparent and
accountable policies®®.

. Recommendation to ensure a shared understanding of hate speech and

hate crime among practitioners: Other gaps in current practices to combat hate
speech and hate crime at national level include an absence of a shared understanding
of hate speech and hate crime by the police, the prosecution services and courts.
Shared understanding is hindered by the lack of clear definitions of certain key terms
in applicable legislation. This gap in legislation leads to the contradictory or overly
restrictive interpretation of the applicable hate speech and hate crime provisions and
ultimately to the contradictory assessments of cases and to the lack of consistent
supervision of cases throughout the criminal justice system, with no or few
connections made between the stages of reporting, investigation, prosecution and
sentencing?®.
Authorities responsible for investigation and prosecution need practical tools and skills
to be able to identify and deal with the offences covered by the CFD, and to interact
and communicate with victims®®*®. They should have sufficient knowledge and
understanding of relevant legislation. Clearer guidance on the meaning of certain
terms is needed in the form of legislation or by other means. The existence of special
police hate crime units, special prosecutors’ offices for hate speech and crime,
detailed guidelines, as well as specific training for police, prosecutors and judges are
good practices which may support the implementation of this legislation?®’. Training
should focus on enabling staff to recognise incidents of hate crime and deal with
incidents and victims appropriately?®®, Law enforcement officers should also be
trained and watchful for indications of bias motivation when investigating crimes?°.

. Recommendation to ensure the better tracking of hate speech and hate
crime: In order to tackle hate speech and hate crime more effectively, cooperation
and synergies between governmental bodies, law enforcement, criminal justice and
civil society organisations should be enhanced®*. Such cooperation could, for

improving recording: Seminar report’, 28-29 April 2014, available at http://fra.europa.eu/sites/default/files/hate-
crime-seminar-report-2014 en.pdf, European Commission, ‘Report from the Commission to the European
Parliament and the Council on the implementation of Council Framework Decision 2008/913/JHA on combating
certain forms and expressions of racism and xenophobia by means of criminal law’ COM(2014) 27 final, 27
January 2014, available at http://ec.europa.eu/justice/fundamental-rights/files/com 2014 27 en.pdf.
284 FRA, ‘Fundamental Rights Conference 2013: Combating hate crime in the EU: Giving victims a face and a
voice’, 12-13 November 2013, available at: http://fra.europa.eu/sites/default/files/frc2013-conclusions en.pdf.
285 FRA, ‘Working Party Improving Reporting and Recording of Hate Crime in the EU: Inaugural Meeting Report’, 4
November 2014, available at: http://fra.europa.eu/sites/default/files/fra working party on hate crime -
meeting_report.pdf.
286 EC, ‘Report from the Commission to the European Parliament and the Council on the implementation of Council
Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by
means of criminal law’ COM(2014) 27 final, 27 January 2014, available at:
I2'18t7tp://ec.europa.eu/iustice/fundamental-riqhts/files/com 2014 27 en.pdf.

ibid.
288 FRA, ‘Working Party Improving Reporting and Recording of Hate Crime in the EU: Inaugural Meeting Report’, 4
November 2014, available at:
http://fra.europa.eu/sites/default/files/fra working party on hate crime -meeting report.pdf.
289 FRA, ‘Equal protection for all victims of hate crime- The case of people with disabilities’, (March 2015),
available at http://fra.europa.eu/en/publication/2015/equal-protection-all-victims-hate-crime-case-people-
disabilities.
290 FRA, ‘Working Party Improving Reporting and Recording of Hate Crime in the EU: Inaugural Meeting Report’, 4
November 2014, available at http://fra.europa.eu/sites/default/files/fra working party on hate crime -
meeting_report.pdf.
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example, enable better tracking of cases of hate speech or hate crime throughout the
criminal justice procedure®®!. In addition, cooperation between governmental bodies,
law enforcement, criminal justice and civil society can foster trust in these
organisations among those most likely to become targets of hate crime?®2.

. Recommendation to ensure the coverage of all vulnerable groups: Legal
protection provided by the CFD covers a limited number of protected characteristics,
namely race, colour, religion, descent, and national or ethnic origin. Hate crime
incidents often target other segments of the population, including in particular LGBTI
people and people with disabilities. The transposing legislation of most Member States
goes beyond the CFD’s requirements, by referring to characteristics other than those
set out in the CFD. However, Member States have not taken a harmonised approach
in this respect, thus the list of protected characteristics in applicable legislation varies
from Member State to Member State. Considering these differences, either the
ambitious review of the CFD?%® or the adoption of a new legal instrument might be
necessary. Regarding this point it is noted that the Lisbon Treaty has put an end to
the previous pillar structure, thereby prohibiting the adoption of previously existing
third pillar instruments such as Framework Decisions?**. The Lisbon Treaty does not
prohibit the amendment of Framework Decisions though. Nevertheless, introduction
of amendments to the CFD might not be favourable for two main reasons: in
accordance with the legal possibility set out in Article 10(4) of Protocol 362%° to the
Lisbon Treaty, the UK has decided to opt out from the application of the CFD?%. This
contributes to the varied landscape of legal protection against hate crime and hate
speech across the EU. Secondly, it is advisable to align ‘the acts of the former Third
Pillar with the hierarchy of norms of the Lisbon Treaty’?®’.

In most Member States, no concerns have arisen regarding the unnecessary limitation of
freedom of expression by hate speech legislation, or vice versa. France constitutes an
exception in this respect with on-going debates about the borderline between the two.
Debates, as explained under Section 4.2, have reignited after the terrorist attack against
the Charlie Hebdo magazine and the Government’s announcement of strengthening the
legislation applicable to hate speech and its enforcement. Considering that only one
national study revealed potential clashes between the freedom of expression and the
legislation applicable to hate speech, no recommendation in this regard is put forward. It is
noted however that guidance as to what constitutes hate speech and what falls under
freedom of expression has been developed inter alia by the ECtHR. The ECtHR has ruled
that in a democratic society, which is based on pluralism, tolerance and broadmindedness,
freedom of expression should be seen as a right extending also to information and ideas

21 jbid.

292 ibid.

293 Ep, ‘Resolution on strengthening the fight against racism, xenophobia and hate crime’, (2013/2543 (RSP)),
(2013) available at:
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-90.

294 Under the current regime, five types of legal acts could be adopted, namely regulations, directives, decisions,
recommendations and opinions.

2%5 Consolidated version of the Treaty on European Union - Protocol (No 36) on transitional provisions, Official
Journal 115, 09/05/2008 P. 0322 - 0326, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008M/PRO/36:EN:HTML.

2% UK Government - Home Department, ‘Decision pursuant to Article 10 of Protocol 36 to the Treaty on the
Functioning of the European Union’, (July 2013), available at:
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/235912/8671.pdf.

297 EP, ‘Resolution of 13 March 2014 on the implementation of the Treaty of Lisbon with respect to the European
Parliament (2013/2130(INI)), (2013), available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bTA%2bP7-TA-2014-
0249%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN.
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that might offend, shock or disturb others?®. Any limitation of the freedom of expression
must be proportionate to the legitimate aim pursued. As an example of such a legitimate
aim, the ECtHR referred to the protection against all ‘forms of expression which spread,
incite, promote or justify hatred based on intolerance’?®®. The Council of Europe’s Additional
Protocol to the Convention of Cybercrime®®, which has not been signed nor ratified by all
Member States, also touches upon the borderline between the freedom of expression and
the necessity of criminalising racist and xenophobic acts committed online.

Recommendations linked to the Audiovisual Media Services Directive (AMSD) and the
Electronic Commerce Directive (ECD):

o Recommendation to reinforce the understanding of the applicable
provisions: The national studies raise concerns as to whether the provisions
applicable to information society services are fully understood by legal practitioners
and in particular by judges. It is therefore recommended to organise training
programmes for practitioners on the main features of hate speech and hate crime
committed through audiovisual media or other electronic means.

. Recommendation to reinforce data collection: Data collection efforts seem
to be limited in the Member States assessed. The lack of data or the existence of
limited data, often providing insight into the number of decisions taken only (and not
the number of complaints), hinders the full understanding of the use of the
transposing provisions in practice. Reasons behind this phenomenon are not
researched. The very little data available might suggest that either cases of
incitement to hatred through the media are non-existent or that such cases remain
unexamined by the competent authorities. It might also mean that media content
providers comply with their obligations set out in applicable legislation. It is
recommended to sufficiently map the reasons behind the lack of reliable data.

o Recommendation to ensure effective application in practice: The lack of
clear definitions in applicable legislation and in particular the absence of clarity
regarding the meaning of ‘incitement to hatred’ seems to hinder the effective practical
application of the AMSD and ECD. It is thus recommended to clarify the meaning of
certain terms either by amending the said Directives or by providing training or other
practical tools to professionals responsible for monitoring compliance by media
content providers with the AMSD and ECD requirements.

o Recommendation to ensure the coverage of all vulnerable groups: In
Member States where the transposing measures do not go beyond the Directives’
requirements, the insufficient coverage of certain vulnerable groups seems to be an
issue. Therefore it is recommended to introduce legislative changes to the AMSD and
the ECD, thereby extending their scope of application to other protected
characteristics, such as disability or sexual orientation.

It was not confirmed by the national studies that the necessity to protect freedom of
expression would override the practical application of the provisions transposing the AMSD
and ECD. The Hungarian national study noted that the too strict sanctions in place for
breaches of the transposing provisions of the AMSD might lead to self-censorship on the

2% ECtHR, Handy Side v. UK, application no. 5493/72, 7 December 1976, available at:
http://hudoc.echr.coe.int/eng?i=001-57499#{ "itemid":["001-57499"]}

2% ECtHR, Erbakan v. Turkey, application no. 599405/00, 6 July 2006, available at:
http://hudoc.echr.coe.int/eng?i=003-1728198-1812055.

300 aAdditional Protocol to the Convention on Cybercrime, concerning the criminalisation of acts of a racist and
xenophobic nature committed through computer systems, available at:
http://conventions.coe.int/Treaty/en/Treaties/HtmI/189.htm.
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side of media content providers. Considering that this view was only expressed by one
stakeholder and the fact that such a problem was not referred to in any other national
study, no recommendation linked to the relationship of the transposing provisions with the
freedom of expression is put forward.

Recommendations linked to publishers’ responsibility:

o Recommendation to reinforce the regulatory framework applicable to the
liability of publishers: Rules regulating the liability of publishers, including both
legislation and self-regulation, sometimes fail to spell out the liability of publishers
and/or to mention the prohibition of hate speech. This might lead to the impunity of
offenders. Therefore it is recommended to reconsider the applicable regulatory
framework and expressly indicate the holder of liability and the prohibited conduct.

. Recommendation to reinforce data collection: Data collection efforts related
to the liability of publishers are limited and are often shared between numerous
competent authorities, each having its own data collection techniques. Even in cases
where data are collected about the publication of hate speech, these are not broken
down to identify the liable person. Therefore it is recommended to reinforce the
monitoring of the activities of publishers and to record cases where the rules
applicable to hate speech are breached. To ensure the more harmonised collection of
data it is recommended to create platforms for the sharing of good practices among
the stakeholders in charge of the collection of data.

o Recommendation to establish clear rules on the liability of website
operators: Applicable rules often fail to cover the liability of operators for the
publication of hate content by bloggers or users of social media sites. The liability of
bloggers and users of websites is often regulated; however these individuals are
sometimes difficult to trace back®°!, moreover it is often difficult to prove their
motivation. The situation is an issue of concern given that internet remains a critical
tool for the distribution of racist and hateful propaganda’?. To overcome the potential
impunity of offenders it is recommended to regulate the liability of operators, thereby
encouraging them to better control the content of blogs and social media websites.
Alternatively Member States could reinforce their efforts of monitoring the content of
websites. This however, should be done in a manner ensuring the sufficient respect of
freedom of expression.

As highlighted under Section 2, protection at the EU level against hate speech and hate
crime is provided by a large number of instruments. It is possible to put forward
recommendations in relation to each of the instruments analysed in this study. In addition,
the absence of one comprehensive policy dealing with hate speech and hate crime is itself a
matter that should be addressed. As previously highlighted by the European Parliament3%,
this could be addressed through the adoption of a comprehensive strategy for fighting hate
speech and hate crime. The Strategy could define concrete policy goals for the Member
States, targeting the most severe forms of hate speech and hate crime, including online
crime. These policy goals could be set in light of the most important factors hindering the
application of hate speech and hate crime legislation in practice. These factors include inter
alia the inadequate knowledge of practitioners of the rules applicable to hate speech and

301 This can be due to the fact that bloggers can use pseudo names or could comment on an anonymous basis.
Moreover bloggers may contribute to websites from all over the world, due to the borderless nature of the web.

302 FRA, ‘Fundamental Rights: challenges and achievements in 2014’, (2015), p.54 available at:
http://fra.europa.eu/sites/default/files/fra-annual-report-2014 en.pdf.

303 Ep ‘European Parliament resolution on strengthening the fight against racism, xenophobia and hate crime
(2013/2543(RSP))’, available at:
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-90.
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hate crime, the insufficient data collection mechanisms in place and the existence of severe
underreporting. The Strategy should ensure the sufficient respect of freedom of expression
and acknowledge that hate speech and hate crime are present in all areas of life (e.g.
politics, media, employment).
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5. LEGAL FRAMEWORK ON BLASPHEMY AND/OR
RELIGIOUS INSULT

KEY FINDINGS

e This Section covers the regulatory responses of eight Member States (Austria,
Denmark, Finland, Greece, Italy, Germany, Poland and Ireland) to address
blasphemy/religious insult. These are criminal offences in the Member States
analysed and the prohibition applies with respect to blasphemy or religious insult
against any religion. The criminal provisions also apply to the offence committed
through the media. Sometimes, however, applicable legislation fails to specifically
refer to the liability of publishers or editors.

e Blasphemy/religious insult is punishable by either a penalty or a fine. In some
Member States, the severity of these penalties might depend on the likelihood of the
offence committed to disrupt public order or public peace or on whether the offence
was committed using violence and threats.

eIn some Member States, an overlap between blasphemy/religious insult provisions
and hate speech provisions was identified. Member States should assess whether the
need to protect public order by protecting individuals and groups belonging to
minority religions could actually be better satisfied by reinforcing or duly
implementing the existing national legislation on incitement to hatred.

e A lack of clarity in some national provisions relating to the absence of a clear
definition of one or more crucial elements (e.g. religious feelings, religion or religious
denominations lack of respect, disparagement or malice) was identified.

e The provisions criminalising blasphemy/religious insult might have a ‘chilling effect’ in
public debates and art performance in some Member States. This is confirmed by the
several cases of censorship and self-censorship of artists.

e Media self-regulatory rules concerning blasphemy and religious insult exist in Austria,
Denmark, Finland, Germany, Greece, Italy and Poland. However, their scope and
effect vary considerably among and within Member States depending on the actors
involved (e.g. journalists, editors, publishers, advertisement company) and are
usually based on such actors’ voluntary commitment to them.

e Media self-regulations would be able to better protect religious feelings as they do not
touch upon the legal guarantees that the penal system needs to protect. The use of
media self-regulations should therefore be promoted at EU and national level as they
could better protect freedom of expression and freedom of religion, conscience and
thought by extending the promotion of such freedoms to atheist or agnostic groups.

This Section of the study maps the applicable regulatory framework and assesses the
effectiveness thereof. The Section provides information with respect to all seven Member
States covered by this study, namely, Denmark, Finland, Germany, Greece, Ireland, Italy,
Poland and Austria

5.1. General overview of legislation on blasphemy and/or
religious insult

As mentioned in Section 1, increasing attention has been reserved at international level to
the assessment of possible clashes between blasphemy and religious insult and freedom of
expression and freedom of thought, conscience and religion. Although blasphemy is still
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criminalised in some Member States, there is no single definition of blasphemy in the EU.

Blasphemy can be understood for example as3%*:

The act of insulting or lack of reverence for God or anything considered sacred;
The act of claiming the attributes of deity;

Irreverence towards something considered sacred or inviolable;

Outrage to a substantial number of adherents of any religion by virtue of
insulting content considered sacred by that religion.

Religious insult provisions may cover:

. Insult based on belonging to a particular religion; and
. Insult to religious feelings®®.

The Section below aims to provide an overview of the legislative framework applicable to
blasphemy and religious insult in the above mentioned Member States. It will also clarify
whether media self-regulatory rules exist in this field and whether and how blasphemy
committed through the media is sanctioned.

The research carried out at national level highlighted the challenge of drawing a clear
distinction between blasphemy and religious insult; the Member States’ national legislation
does not clearly differentiate between these two types of offences which in many instances
appear to be covered by a single provision. A clear differentiation could, however, be found
in the literature with regard to Italy (Section 5.2.1). Interestingly in other Member States,
the national research showed that religious insult are understood as insults on the ground
of religion and may therefore be covered by general rules on insulting or mockery violating
human dignity (e.g. Austria) or by the provision addressing hate speech/hate crime on the
ground of religion (see Section 4).

This Section will, in principle, analyse both blasphemy and religious insult highlighting any
differentiation present in national legislation where religious insult do not fall within the
scope of general rules on insulting or mockery or the rules on hate speech/hate crime on
the ground of religion.

Blasphemy and/or religious insult is still an offence in Austria, Denmark, Finland, Greece,
Italy, Germany, Poland and Ireland.

The table below aims to give an overview of the legislative framework applicable to
blasphemy and religious insult in those Member States. ‘Ticks’ (v') indicate the existence of
legislation on blasphemy and/or religious insult in various areas, whereas empty cells refer
to the lack of applicable provisions.

304 CoE, ‘Blasphemy, insult and hatred: finding answers in a democratic society - Science and technique of
democracy, no. 47’ (2010), available at: http://www.venice.coe.int/webforms/documents/?pdf=CDL-
STD%282010%29047-¢€.
305 CoE, ‘Blasphemy, insult and hatred: finding answers in a democratic society — Science and technique of
democracy, no. 47’ (2010), available at: http://www.venice.coe.int/webforms/documents/?pdf=CDL-
STD%282010%29047-e.
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Table 13 : Overview of legislative responses developed to address blasphemy and religious insult

Member State Criminal law Civil law Administrative law Media self-regulation

AT v v

DE v v

DK v

FI

EL v v

IE

IT

PL v

Blasphemy/religious insult are regulated by criminal law in the Member States
analysed. Media self-regulatory rules concerning blasphemy and religious insult also
exist in Austria, Denmark, Finland, Germany, Greece, Italy and Poland. The national
research carried out did not identify any specific civil law rules or administrative law rules
that apply to blasphemy and religious insult. Relating to civil legislation, it is assumed that
the general regime concerning compensation for damages would also apply with regard to
the commission of such offences.

The Irish Constitution considers blasphemy as an offence punishable by law and it is then
criminalised by a specific law (Defamation Act)3%. In Austria, Denmark, Finland, Germany,
Greece, Italy and Poland neither blasphemy nor religious insult are mentioned in the
Constitution. However, they are considered as a specific offence in the Criminal Code. It is
worth noting that in the Member States analysed, blasphemy/religious insult are considered
offences when committed against any religion. However, such an approach can be
considered relatively new in Italy as the provisions of the Criminal Code were only amended

in 2006 to cover all religions rather than only the Catholic religion3%.

In two Member States (e.g. Greece>® and Denmark>®®) the relevant legal provisions specify
that protection is guaranteed against blasphemy/religious insult towards any religion
recognised or tolerated in the Member State. In Austria in fact, the Criminal Code sanctions
any blasphemy/religious insult committed against a church or religious community located
in the country. The Greek Criminal Code provisions refer to any tolerable religion in the
sense of any known religion®'°, The term ‘known religion’ describes every religion whose
teachings are public and not apocryphal and whose worship is obvious and not mystical*?.

A narrower approach is taken by Polish sectorial legislation. In Poland the Broadcasting
Act®*? provides that the public radio and TV programme services and other services of
public radio and television should respect the Christian system of values. The research
carried out seems to confirm that this provision applies to all religious beliefs. However,

305 pefamation Act 2009 no. 31 of 2009), available at:
http://www.irishstatutebook.ie/2009/en/act/pub/0031/sec0036.html#sec36.

307 Gianfreda, A., Penal Law and Religion between national models and Strasbourg case law (Italy, United Kingdom
and France) (Giuffré, Milano, 2012).

308 Article 198 of the Greek Criminal Code.

305Criminal Code, Consolidated Act no. 871 of 04 July 2014, available at:
https://www.retsinformation.dk/Forms/r0710.aspx?id=164192 - Kap14.

310 Information collected in August 2015 through consultation with national stakeholder (Ombudsman).

311 Tsatsos D., Stathopoulos M., Melissas D., ‘Freedom of religious conscience and freedom of conscience
(EAguBepia BpnokeuTiknG ouveidnong kai eAsubBepia ouveidnong), Greek Justice law review (EAAnvikn Aikaioouvn)
44,2003, pp.355-364.

312 Article 21(2)(6) of Law of 29 of December 1992 - Broadcasting law (0.J. 1993 no 7 item 34 (with later
amendments)), available at: http://isap.sejm.gov.pl/DetailsServilet?id=WDU19930070034.

’
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special protection has been reserved to the Christian religion in the wording of the relevant
provisions.

5.2, Legislation on blasphemy and/or religious insult

5.2.1. Description of legislation on blasphemy and/or religious insult

This Section describes the criminal legal framework applicable to blasphemy/religious
insult.

The table below provides an overview of this legal framework.

Table 14 : Overview of legal provisions regulating blasphemy and religious insult

Member State Legal reference to provision Title/short definition of offence
AT Article 188 of Criminal Code3!3 Disparage of religious precepts
Article 189 of Criminal Code3!* Disturbance of the practice of religion
DE Section 166 of the German | Defamation of religions, religious and ideological
Criminal Code3*® associations
DK Section 140 in Chapter 15 of | Crimes against public order and peace
the Criminal Code>!®
FI Criminal Code, Chapter 17, Breach of religious peace
Section 10 (RL 17 luku 10 §)**’
EL Article 198 of the Criminal Malicious blasphemy
Code3'®

Religious insult
Article 199 of the Criminal

Code®®

IE Articles 36 of the Defamation Publication or utterance of blasphemous matter
Act 20093%°

IT Article 403 of the Criminal Insulting a religion by insulting individuals
Code®!

Insulting a religion by offending against property
Article 404 of the Criminal
Code??? Disrupting religious ceremonies

Blasphemy and insulting the dead
Article 405 of the Criminal
Code®??

313 Law 60/1975 ‘Criminal Code', Federal Law Gazette, available at:
https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Bundesnormen&Dokumenthummer=NOR12029737.

314 aw 60/1975 ‘Criminal Code', available at:
https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Bundesnormen&Dokumenthummer=NOR12029738.

315 Criminal Code (Strafgesetzbuch, StGB), as promulgated on 13 November 1998 (Federal Law Gazette I, p. 945,
p. 3322), available at: http://www.iuscomp.org/gla/statutes/StGB.htm .

318 Criminal Code, Consolidated Act no. 871 of 04 July 2014, available at:
https://www.retsinformation.dk/Forms/r0710.aspx?id=164192 - Kap14.

317 Act 39/1889, Criminal Code, available at https://www.finlex.fi/fi/laki/ajantasa/1889/18890039001.

318 Article 198 of the Greek Criminal Code.

319 Article 199 of the Greek Criminal Code.

320 pefamation Act 2009 no. 31 of 2009, available at:
http://www.irishstatutebook.ie/2009/en/act/pub/0031/sec0036.html#sec36.

321 Article 403 of the Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.

322 Article 404 of the Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.

323 Article 405 of the Criminal Code updated to 3 June 2013, available
at:http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-
pieta-dei-defunti.
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Article 724 of the Criminal
Code3*

PL Article 196 of the Criminal Offending religious feelings
Code3®
Insulting a group or an individual because of their
religious affiliation

Article 257 of the Criminal
Code*?®

As mentioned in Section 5.1, in Austria, Italy, Ireland, Denmark, Germany, Greece, Poland
and Finland, blasphemy and religious insult are considered an offence. It is not possible to
draw a clear distinction between blasphemy and religious insult as national legislation does
not clearly differentiate between the two types of offences which, in many instances,
appear to refer to the same provision. According to the national research carried out, such
a distinction could, however, be drawn in Italy and Greece.

In fact, the Italian Criminal Code provides two types of criminal offences: vilification and
blasphemy?®?’. Vilification could be considered a religious insult as in the case of insulting a
religion by publicly insulting individuals, by offending against property and by disrupting
religious ceremonies. In the last two cases the use of violence or threats characterise the
offending behaviour. Such provisions are not to be confused with the one criminalising hate
speech/hate crime on the ground of religion which is covered by a specific sectorial law>28.
Although still covered by the Criminal Code, blasphemy was de-penalised in 1999 as it was
considered a minor offence that would occur when someone blasphemes against the
divinity in public®®.

In Greece, blasphemy and religious insult constitute two different criminal offences. A
specific chapter of the Criminal Code ‘Plots against Religious Peace’ deals with such
offences and includes four Articles. The provisions more frequently used in case-law are the
Article on malicious blasphemy®*® and an Article on blasphemy concerning
religions/religious insult®*!. There are different opinions amongst legal practitioners about
the perception of the interests protected by these Articles®*?. The title of the Chapter
indicates that the protected good is religious peace. However, the explanatory
memorandum and relevant doctrine consider elements such as religion, the religious sense,
a sense of reverence, religious freedom and the predominant position of the Eastern
Orthodox Church within the scope of application of these Articles®3. According to the

324 Article 724 of the Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.

325 Law of 6 June 1997 - Criminal Code, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19970880553.

326 | aw of 6 June 1997 - Criminal Code, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19970880553.

327 Information collected in July 2015 through consultation with national stakeholder (academic).

328 Article 3(1) of Law No. 654/1975 (referring to the CEFRD), as amended by Article 1 Law n. 205/1993 and by
Law 85/2006.

32% Gianfreda, A., Penal Law and Religion between national models and Strasbourg case law (Italy, United Kingdom
and France) (Giuffreé, Milano, 2012).

330 Article 198 of the Criminal code.

331 Article 199 of the Criminal Code.

332 Tsapogas M., ‘Blasphemy and justice in a Greek Orthodox context’ in Venice Commission, Blasphemy, insult
and hatred: finding answers in a democratic society, Science and technique of democracy No. 47, Council of
Europe Publishing, March 2010, available at: http://www.venice.coe.int/webforms/documents/?pdf=CDL-
STD(2010)047-e, p.114-115. Information collected in August 2015 through consultation with national stakeholder
(Lawyer).

333 Tsapogas M., ‘Blasphemy and justice in a Greek Orthodox context’ in Venice Commission, Blasphemy, insult
and hatred: finding answers in a democratic society, Science and technique of democracy No. 47, Council of
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research carried out, the prevailing trend in literature and among stakeholders consulted,
supports the view that the legally protected good is the religious feeling of citizens.

In Austria, Denmark, Finland, Germany, Greece, Italy and Poland such offences are dealt
with in the Criminal Code, while in Ireland, a specific criminal law criminalises such
behaviours.

All national provisions have the element of publicity in common, meaning that to be
considered an offence the behaviour needs to take place in public or it must be likely to
reach an indefinite number of persons.

Two similar provisions apply in Germany and Ireland. In fact the former criminalises
blasphemy/religious insult®** as the conduct of publicly defaming an ideology or religion
through the dissemination of written materials, while the latter criminalises the publication
or utterance of material that is insulting in relation to matters held sacred by any
religion®*®.

The Criminal Codes of Austria, Denmark and Finland criminalise the public mocking or
insulting of religious doctrines or worship. In Denmark, the provision therefore protects
religious feelings of individuals that are connected with the doctrines and worship of a
religion®*®. Unlike Denmark, in Austria and Finland the disturbance of services and of
religious practices is also forbidden.

Similarly, Polish law provides sanctions for offences against religious feelings. These
offences consist of outraging in public an object of religious worship or a place dedicated to
the public celebration of religious rites. The publicity of the behaviour implies the offender’s
intention to make sure that his/her behaviour is perceived by a larger, often indeterminate,
group of people¥’.

The intention of the offender is also relevant in Greece. In fact, the Greek Criminal Code
sets two types of criminal offences, namely malicious and non-malicious/simple blasphemy.
The ‘maliciousness’ relates to the existence or lack of intention of the perpetrator. Any
direct or indirect manifestation of contempt towards God or the divinity (e.g. the Holy
Trinity, the saints, the holy mysteries and rites), which would be particularly insulting33®
falls under malicious blasphemy. The manifestation of contempt needs to take place
publicly®>*® where public means that the act must be brought to the attention of an
indefinite number of people (regardless of whether it took place in a public place or if
indeed third parties perceived it)3%.

The table below shows the type of penalty imposed for blasphemy and religious insult and
whether national provisions cover online crime. ‘Ticks’ (v') indicate that the provisions are

Europe Publishing, March 2010, available at: http://www.venice.coe.int/webforms/documents/?pdf=CDL-
STD(2010)047-e, p.114-115. Information collected in August 2015 through consultation with national stakeholder
(Lawyer).

334 Article 166 of German Criminal Code.

335 Article 166 of German Criminal Code.

338 Criminal Code, Consolidated Act no. 871 of 04 July 2014, available at:
https://www.retsinformation.dk/Forms/r0710.aspx?id=164192 - Kap14.

337 stefanski, R., (ed), Commentary of Polish Criminal Code (Kodeks Karny. Komentarz) (Beck, Warszawa, 2014)
online edition.

338 Karanikas D., Manual of Penal Law - vol.B (Eyxeipidio Moivikou Aikaiou- Tou.B), 1955, p.217.

33% Supreme Court judgment no. 119/1988 and no. 1083/2004.

340 Mallios V., Papapantoleon C., ‘Satire and blasphemy: The Adventures of a right’ (Sdmipa kar BAaopnuia: o
nepInETeIeG evog dikaiwiaTog) in Hellenic League for Human Rights, God does not need a prosecutor: Church,
blasphemy and Golden Dawn (O Ogdg dev gxer avaykn eioayyeAea. ExkkAnoia, BAaopnuia kai Xpuor) Auyn), Ed.
Nefeli, 2013, p.5-6.
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applicable to online crime; whereas empty cells indicate the inapplicability of the provisions
to online crime.

Table 15 : Main characteristics of provisions on blasphemy and religious insult

Member Legal reference to provision Penalties foreseen Provision applicable
State to online crime
AT Disparage of religious precepts®* Fine or imprisonment up to six v
months

Disturbance of the practice of | Fine or imprisonment up to two
religion®*? years

DE Defamation of religions, religious | Fine or imprisonment not
and ideological associations®*? exceeding three years.

DK Crimes against public order and | Fine or imprisonment up to v
peace3#* four months

F1 Breach of religious peace3#® Fine or imprisonment for up to v
six months.

EL Malicious blasphemy?>4® Confinement®® of up to two v

years and detention of up to
six months or a fine of up to
EUR 3,000 (for non-malicious
blasphemy)

Confinement of up to two years

Religious insult®*’ v

IE Publication or utterance of Fine not exceeding EUR 25,000
blasphemous matter®*°

IT Insulting a religion by insulting Fine between EUR 1,000 to
individuals3>® 6,000
Insulting a religion by offending Fine between EUR 1,000 to
against property®* 5,000 or imprisonment up to
two years

Imprisonment from one to
Disrupting religious ceremonies>>? three years

341 Article 188 of the Austrian Criminal Code.

342 Article 189 of the Austrian Criminal Code.

343 Article 166 of the German Criminal Code.

344 Criminal Code, Consolidated Act no. 871 of 04 July 2014, available at:
https://www.retsinformation.dk/Forms/r0710.aspx?id=164192 - Kap14.

345 Act 39/1889, Finnish Criminal Code, available at: https://www.finlex.fi/fi/laki/ajantasa/1889/18890039001.

346 Article 198 of the Greek Criminal Code.

347 Article 199 of the Greek Criminal Code.

348 Article 18 of the Greek Criminal Code distinguishes criminal behaviour into three categories (felonies,
misdemeanours and infringements), on the basis of the penalty foreseen in each specific provision, as follows:

a) Felonies: life imprisonment -if specifically stated in the provision / imprisonment, of five to twenty years (Article
52 PC); b) Misdemeanours: confinement of ten days to five years / monetary penalty of EUR 150 to EUR 15,000
(Articles 53 and 57 PC); c) Infringements: detention from one day to one month / fine of €29 to €590 (Articles 55
and 57 PC).

349 Defamation Act 2009 no. 31 of 2009, available at:
http://www.irishstatutebook.ie/2009/en/act/pub/0031/sec0036.html#sec36.

350 Article 403 of the Italian Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.

351 Article 404 of the Italian Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.
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Fine between EUR 51 to EUR

Blasphemy and insulting the 309 v
dead®?
PL Offending religious feelings®* A fine or penalty of restriction

of liberty or the penalty of
deprivation of liberty for up to
two years.

Deprivation of liberty for up to
Insulting a group or an individual | 3 years.

because of their religious v
affiliation>®

In the Member States analysed the penalties imposed are of two types: a fine or
imprisonment.

In Ireland only a fine is applicable to blasphemy and it should not exceed EUR 25,000. In
Austria, Denmark, Finland, Germany, Greece, Italy and Poland either a fine or
imprisonment are imposable. However, national legislation does not specify whether such
penalties can be imposed together. No further elements are provided in the provisions. It
can therefore be assumed that the penalty will be aligned with the level of disturbance of
the public peace and the judge will interpret what is considered to be a disturbance of
public peace.

The severity of such penalties might relate to the fact that according to the national
criminal provisions of some Member States the offence committed is likely to disrupt public
order or public peace e.g. in the cases of Germany and Poland.

In Germany, public defamation of ideology or religion through dissemination of written
materials in @ manner that is capable of disturbing the public order is punishable with a fine
or imprisonment not exceeding three years.

Polish law provides for imprisonment of up to two years in case of offences against religious
feelings and imprisonment of up to three years for insults against a group or an individual
because of their religious affiliation. However, similarly to German legislation, this last
provision aims at protecting public order rather than religious feelings and this aim might
justify the higher penalty.

For other Member States the penalty of imprisonment only indirectly relates to the
disruption of public order or public peace. In fact the relevant criminal provisions in Italy,
Finland and Austria foresee imprisonment when acts aimed at damaging religious objects or
disrupting ceremonies are performed through violence and threats. However, for
offences that look similar as they involve the use of violence or threats or the disruption of
religious ceremonies, the penalty applied in Finland is less severe than the one applied in

352 Article 405 of the Italian Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.

353 Article 724 of the Italian Criminal Code updated to 3 June 2013, available at:
http://www.altalex.com/documents/news/2013/11/25/dei-delitti-contro-il-sentimento-religioso-e-contro-la-pieta-
dei-defunti.

354 Article 196 of the Law of 6 June 1997 - Criminal Code, available at:
http://isap.sejm.gov.pl/DetailsServilet?id=WDU19970880553.

355 Article 257 of the Law of 6 June 1997 - Criminal Code, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19970880553.
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Italy. For such offences, the imprisonment in Finland cannot exceed six months while in
Italy it can be up to three years.

In Denmark and Greece a penalty of imprisonment is foreseen (four months in Denmark
and a considerably higher one in Greece (up to three years)). However, it is interesting to
note that, unlike all the other national legislation analysed such a penalty does not relate to
any behaviour affecting public order/public peace or involving violence or threat.

Although not specifically stated in the wording of the national provisions, the penalty
provisions also cover blasphemy and religious insult committed online, in all considered
Member States, to the extent possible. For example, in Italy, out of the four provisions
assessed, two provisions are suitable to cover online crime, namely the ones covering
blasphemy and insults against individuals. Two other provisions are specifically aimed at
insults against a religion by offending property and the disruption of religious ceremonies.
Such offences involve physical violence and violence against property and it is therefore not
possible to commit them online.

5.2.2. Effectiveness of legislation on blasphemy and/or religious insult

The Section aims to assess the effectiveness of Member States’ legislation with regard
to blasphemy and religious insult.

The assessment provided in this Section is based on information gathered through the
national studies, which evaluated the national legal frameworks on the basis of four
criteria:

e First criterion: Interaction of national legal provisions on blasphemy and religious
insult with the freedom of expression and/or freedom of thought, conscience and
religion;

e Second criterion: Quantitative data on the use of legal provision(s) in practice;

e Third criterion: Factors hindering the effective application of the current legal
framework; and

e Fourth criterion: Drivers behind any recent legislative amendments or planned
amendments.

First criterion-Interaction of national legal provisions on blasphemy and religious insult with
the freedom of expression and/or freedom of thought, conscience and religion

The ECHR protects everyone’s freedom of expression (Article 10) by stating that it should
‘include freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers’. According to this Article
freedom of expression ‘may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of the reputation
or the rights of others’. Such protection is also mirrored in the Charter of Fundamental
Rights (Article 52(1)).

The ECHR also protects everyone’s freedom of thought, conscience and religion specifying
that anyone is allowed to change religion or belief and to manifest it individually or in
communities. The manifestation of one’s religion or belief is only subject to the limitations
needed in a democratic society to protect elements such as public safety and public order,
as well as the rights and freedoms of others (Article 9).
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This Section aims to assess the relationship between Member States’ legislation with
regard to blasphemy and religious insult and the fundamental right of freedom of
expression and/or freedom or thought conscience and religion. In particular it aims
to describe any controversies linked to the judicial interpretation of national offence
provisions in relation to such freedoms. Focus is placed on any relevant decisions of higher
courts (such as constitutional courts) on the matter.

The table below gives an overview of whether or not the relationship described above
between national legislation on blasphemy and religious insult and freedom of expression
and/or freedom of thought, conscience and religion was assessed by national higher courts.
The ‘ticks’ (v') in the table indicate the existence of higher court decisions; whereas empty
cells indicate the lack of such decisions.

Table 16 : Existence of relevant higher court decision

Member Freedom of expression Freedom of thought, conscience and religion
State
AT v
FI 4
DE 4
DK
EL v
IE
IT 4
PL

Higher court decisions assessing the relationship between some of the offence provisions
set out in legislation and the freedom of expression and/or freedom of thought, conscience
and religion, exist in Austria, Finland, Germany, Greece and Italy. The courts of those
Member States found that such freedoms can be limited under certain conditions that
always need to be justified and that may differ from Member State to Member State.
The analysis carried out on the basis of the national case law identified, highlighted the
courts’ tendency to assess the relation between blasphemy/religious insult provisions and
freedom of expression according to two main criteria: 1) protection of public order and
2) avoidance of offences and mockery as an end in itself.

With regard to public order, for example, in Austria the court’s reasoning in assessing such
relation focussed on the fact that a limitation of the freedom of expression is justifiable in
order to protect religious peace and religious order. Moreover, in the adjudicated case,
the defendants’ statements/assertions were qualified as purely derogatory remarks and not
as objective religious discussion>°®.

In Germany, the Federal Administrative Court®’ stated that freedom of expression is
guaranteed within the limits of respect for the fundamental rights of others. If there is a
conflict between different principles, the court must therefore find a proportionate balance
between opposed, but equally constitutionally, protected interests. The Court also
considered that the main purpose of the performance was the denigration and vilification of
the Christian faith and it considered tolerance with regard to religious and ideological
matters important for keeping peace in society.

356 Higher Regional Court, Graz, decision N° 150s52/12d, 11 December 2013.
357 Decision BVerwG 1 B 60.97 from 11 December 1997 of the Federal Administrative Court.
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With regard to the avoidance of offences and mockery as an end in itself, the Italian
court®® that was asked to assess the relation between blasphemy/religious insult’
provisions and freedom of expression, stated that the mockery and the offence as an end in
itself are considered to constitute vilification, which is at once an injury to the believer and
an outrage to the religious ethical values. On the contrary, the scientific or popular
discussion of religious issues and the (even lively) criticism of religious ideas, as well as the
expression of radical dissent, are not considered to constitute vilification>°.

Similarly, when asked to interpret the application of national legislation with regard to
blasphemy and religious insult, the Finnish Supreme Court stated that freedom of
expression allows for sharp criticism of religions. However, it also highlighted that such
freedom of expression might be limited in case of inappropriate attacks on religion3°,
Inappropriate attack on religion may consist of the use of derogatory language against the
entire religion aimed to offend and to denigrate the religion as such. However, such
limitation must always be duly justified.

Second criterion- Quantitative data on the use of legal provision(s) in practice.

Based on the information collected to date, it seems that all Member States taken into
account in this Section of this study collect data on cases of blasphemy and religious
insult to some extent. However, due to the inconsistent data on adjudicated cases, it is
difficult to carry out a meaningful comparative analysis of the effectiveness of the relevant
legislation in practice.

In Ireland and Denmark, no cases have been investigated, prosecuted or adjudicated. The
lack of cases in these two Member States is an interesting element when assessing the
necessity of maintaining the existing blasphemy/religious insult’ rules in these countries.
This is especially so when considering that according to their respective Constitutions,
Denmark and Ireland are not secular States and the Evangelical Lutheran Church in
Denmark is a national State church®! while the Catholic Church is the State church in
Ireland®®2,

On the other hand, in Germany an average of 60 cases were investigated each year
between 2010 and 2014 with the highest peak of 79 cases in 2010 and the lowest peak of
49 cases in 2014. The number of cases prosecuted between 2012 and 2014 were on
average 21 (no data are available for 2010 and 2011). However it is not possible to know
how many cases were adjudicated in the same period as data on court judgments are not
available.

In Poland the number of cases investigated gradually increased from 48 in 2010 to 55 in
2014. This trend is not confirmed by the number of cases adjudicated as they varied
greatly between 2010 and 2014 with the lowest number in 2011 with only two cases
adjudicated and the highest peak in 2012 with 11 cases adjudicated. Data on the number
of cases prosecuted are not available®®,

358 Decision of the Court of Cassation n. 10535 of 11 December 2000.

359 Gianfreda, A., ‘Religious Offences in Italy: Recent Laws Concerning Blasphemy and Sport’ [2011] 13 Ecc LJ,
182-197.

360 Supreme Court (KKO), KKO:2012:58, paragraph 18.

361 Section 4 of the Constitution: 'The Evangelical Lutheran Church shall be the Established Church of Denmark,
and as such shall be supported by the State’.

362 History: Repeal the Irish Blasphemy law by Atheist Ireland’, Atheist Ireland website (2015), available at
http://www.blasphemy.ie/history-of-irish-blasphemy-law/.

363 Data of the Police, available at:
http://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-5/63492,0braza-uczuc-religijnych-art-
196.html.
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The lack of consistent data on investigated, prosecuted and adjudicated cases in Germany
and Poland makes it challenging to verify the common feeling identified among
stakeholders about an existing overlap in the respective countries between
blasphemy/religious insult’ legislation and hate speech legislation. In Germany, for
example, it was proposed several times (especially after the attacks at Charlie Hebdo in
France) to abolish the legislation on blasphemy/religious insult as such offences would
already fall under the scope of the legislation on hate speech3%.

No figures are available for the number of cases investigated in Finland. Figures are only
available for the number of cases reported to the police. It can however be assumed that
the police investigated all reported cases, unless the report was manifestly unfounded. The
number of cases reported to the police were on average five per year between 2010 and
2014 with the lowest peak in 2014 (two cases) and the highest peak in 2011 (nine cases).
This trend is confirmed for the number of cases prosecuted that registered its highest peak
in 2011 with six cases prosecuted. However, besides this constant trend in investigation
and prosecution, no cases were adjudicated with a sentence of guilt between 2010 and
2014.

Data on the number of cases investigated, prosecuted and adjudicated in Italy and Greece
are not publicly available. This lack of data impedes a meaningful analysis of the necessity
and effectiveness of blasphemy legislation, especially with regard to Greece.

While Italy is in fact described as a secular State in its Constitution stating that the State
and the Catholic Church are independent and sovereign, each within its own sphere®®® and
all religious denominations are equally free before the law3®®, the Church and State in
Greece are not separated. The Greek Constitution in fact already declares in its title that
the Constitution itself is proclaimed ‘[i]n the name of the Holy and Consubstantial and
Indivisible Trinity’. The Constitution also recognises the Eastern Orthodox Church of Christ
as the ‘prevailing religion”®’. According to literature, the term ‘prevailing religion’ has the
declaratory meaning that almost all Greeks are Orthodox and it does not mean that the
Eastern Orthodox Church prevails over others®®®, The Orthodox religion is therefore both a
State Church which was created by the State and organised as a legal entity with specific
public power privileges and a ‘national’ Church as the Church of the Nation3%°.

364 Zeit-Online, Blasphemy. Is blasphemy a necessary crime? (Blasphemie. Ist Gottesldsterung ein notwendiger
Straftatbestand?), August 2015, available at:
http://www.zeit.de/gesellschaft/zeitgeschehen/2015-03/blasphemie-gotteslaesterung-straftatbestand-
religion/seite-4.

365 Article 7, Constitution of the Italian Republic of 1 January 1948.

366 Article 8, Constitution of the Italian Republic of 1 January 1948.

367 Article 3 of the Greek Constitution stipulates:

Relations between Church and State: 1. The prevailing religion in Greece is that of the Eastern Orthodox Church of
Christ. The Orthodox Church of Greece, acknowledging our Lord Jesus Christ as its head, is inseparably united in
doctrine with the Great Church of Christ in Constantinople and with every other Church of Christ of the same
doctrine, observing unwaveringly, as they do, the holy apostolic and syn- odal canons and sacred traditions. It is
autocephalous and is administered by the Holy Synod of serving Bishops and the Permanent Holy Synod
originating thereof and assembled as specified by the Statutory Charter of the Church in compliance with the
provisions of the Patriarchal Tome of June 29, 1850 and the Synodal Act of September 4, 1928. 2. The
ecclesiastical regime existing in certain districts of the State shall not be deemed contrary to the provisions of the
preceding paragraph. 3. The text of the Holy Scripture shall be maintained unaltered. Official translation of the
text into any other form of language, without prior sanction by the Autocephalous Church of Greece and the Great
Church of Christ in Constantinople, is prohibited.

368 Spyropoulos, P.C., Fortsakis T.P., Constitutional Law in Greece, 2nd ed., 2013, Wolters Kluwer Law & Business,
p.239.

369 Manitakis A., ‘The distinction between believer and citizen’ (H didkpion Tou niotoU and Tov roAitn), (2007)
available at: http://www.metanastefsi.net/uploads/7/6/8/3/7683554/ppol.pdf.
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Third criterion-Factors hindering the effective application of the current legal framework

This part assesses any inefficiency linked to the existing legal framework, which
hinders practical application. To ensure a certain level of comparability, the national
studies, which serve as the main source of information for this study, assessed the
inefficiencies from five different angles. The three most relevant elements that were
analysed are: clarity of the applicable offence provision(s), the suitability of the offence
provision(s) to address online crime, the suitability of the offence provision(s) to ensure
freedom of expression and/or freedom of thought, conscience and religion. The
national studies also contain information on any other inefficiency identified.

The table below summarises the information gathered to date; ‘ticks’ (v') are used to
highlight where existing inefficiencies were identified; whereas empty cells indicate the lack
of inefficiencies.

Table 17 : Factors hindering the effective application of the provisions on blasphemy and religious insult

Clarity of offence provision

AT FI DE DK EL IE IT PL
v v v v v v
Suitability of offence provisions to cover online crime
AT FI DE DK EL IE IT PL
v

Suitability of offence provisions to ensure freedo
conscience and religion

m of expression and / or freedom of thought,

AT

FI

DE

DK

EL

IE

IT

PL

v

v

v

v

v

v

v

The information gathered to date showed a lack of clarity in the national provision in
Austria, Denmark, Greece, Ireland, Italy and Poland. This lack of clarity was not identified
in Germany and Finland.

The main reason for lack of clarity relates to the absence of a clear definition of one or
more crucial elements of the national provisions such as religious feelings (Poland and
Denmark), religion or religious denominations (Ireland and Italy) or the use of vague
concepts such a lack of respect, disparagement or malice (Greece and Austria).

In Poland, the lack of clarity relates to the fact that the concept of religious feelings
mentioned in the national provision on blasphemy is not properly defined. On the other
hand, in Denmark, the lack of clarity arises from the fact that the Criminal Code protects
the religious feelings connected with the doctrines and worship of different religions. This
means that, to be enforced, the provision on blasphemy needs to be interpreted in light of
the religious texts, practices and perceptions of the allegedly offended religion. The court
must therefore assess a theological discussion and eventually apply a sanction related to it.
This combination of religious concepts and criminal provisions’ interpretation causes a lack
of clarity and challenges the fundamental principle of the rule of law and legal certainty>"°.

Several concerns with regard to the clarity of the provision on blasphemy were raised in
Ireland. Some of these relate to the fact that national legislation seems to be deliberately

370 Institute for Human Rights (Menneskerettigheder), Freedom of Speech- Status 2013, (Ytringsfrihed - Status
2013) (2013), page 24ff.
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designed to be too narrow to be easily enforced®’!. Another unclear aspect is the lack of
definition of religion®2. The Defamation Act 2009 does not clarify what is a religion and
what is considered a religion, moreover the nature of the offence is too broad and anyone
could be offended®”3. Similar concerns exist in Italy where the criminal provision protects
religious denomination. However, the concept of religious denomination is not defined in
legislation. It is in fact not clear whether any religious group may fall under such a category
(institutionalised religions and organised communities as well as not organised and not
institutionalised ones). The lack of a definition raises problems when trying to identify who
are the members of such denominations. Moreover, the use of such terminology seems to
suggest that a believer is protected only insofar as he or she belongs to a religious
denomination®*.

In Greece and Austria the lack of clarity in the relevant provisions relates to the vagueness
of the terminology used. For example, in Greece the need for precision to safeguard legal
certainty is challenged by the use of value expressions and vague concepts (e.g.
maliciously or lack of respect)®®, while in Austria the terms disparagement or
degrading imply a broad scope for interpretation which may lead to a too broad

understanding of the terms>"®.

The relevant criminal law provisions assessed are suitable to cover online crime in all
Member States analysed. However, the research carried out showed that in Germany such
provisions are not suitable to cover blasphemy committed online as such crimes would be
better covered by other pieces of national legislation that specifically deal with online crime.
Issues might also arise in case the service providers of websites accessible on the national
territory are registered in another Member State.

Possible clashes between national legislation and freedom of expression and
freedom of thought, conscience and religion were identified in all Member States
analysed in this Section of the study, except for Denmark.

The research carried out highlighted some common arguments explaining the identified
clashes between the relevant national provisions and freedom of expression. Such clashes
relate to a severe limitation of freedom of expression and freedom of thought,
conscience and religion (Greece and Finland) that could possibly be avoided by
reinforcing the existing rules on hate speech (Austria, Denmark, Germany and Italy); the
fact that the protection is only guaranteed to theistic beliefs (Italy and Greece); the
existence of a possible auto-censorship and ‘chilling effect’ especially in the field of art,
media and advertisement (Germany, Ireland, Italy and Poland).

The risk that the implementation of blasphemy/religious insult rules would severely
impact on freedom of expression and freedom of religion, conscience and thought
is considered relevant in Greece where, despite the limited convictions on the basis of such
provisions, it is argued that maintaining criminal reprimand of blasphemy/religious insult
means enforcing respect towards theistic religion therefore violating the negative aspect of

371The Convention on the Constitution, ‘Sixth Report on the Constitution-The removal of the offence of blasphemy
from the Constitution’ (2014), available at:
https://www.constitution.ie/AttachmentDownload.ashx?mid=b96d3466-4987-e311-877e-005056a32ee4.

372 Information collected in May 2015 through consultation with national stakeholders (NGO).

373 Ibid.

374 Gianfreda, A., ‘Religious Offences in Italy: Recent Laws Concerning Blasphemy and Sport’ [2011] 13 Ecc LJ,
182-197.

375 Information collected in August 2015 through consultation with national stakeholder (Lawyer).

376 Information collected in August 2015 through consultation with national stakeholders (academic/criminal law
expert).
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freedom of religion, namely the right to be atheistic, agnostic or non-religious®””. Similarly,
in Italy, blasphemy/religious insult’ provisions seem to be drafted on the basis of theistic
beliefs. The national research showed that this approach is not suitable to cover the
protection of freedom of religion as pluralist societies require coexistence among different
religions and respect for the freedom to profess any kind of theistic or non-theistic
beliefs’8,

In Germany, the evidence gathered shows that freedom of expression (especially with
regard to artists) may be limited through strict blasphemy laws. While German authorities
very rarely use blasphemy laws against artists, there have still been examples of art pieces
that were subjected to censorship because they were considered blasphemous®’°. A similar
problem was also identified in Poland where the provision criminalising blasphemy had a
‘chilling effect’ in public debates and art performance. This is confirmed by the several
cases of censorship and self-censorship of artists*®°. The ‘chilling effect’ of blasphemy law
upon normal freedom of expression that could possibly lead to self-censorship, especially in
the field of art, media and advertisement was also highlighted by the stakeholders
interviewed in Ireland®®?, Italy®®? and in Finland3®3.

In some Member States (Austria®®®, Denmark®®®, Germany>®® and Italy stakeholders
also underlined that in practice there is an overlap between blasphemy/religious insult’
provisions and hate speech provisions as the need to protect individuals and groups
belonging to minority religions (and therefore public order - argument usually put forward
to justify the criminalisation of blasphemy/religious insult provisions) could actually be
better protected by reinforcing or duly implementing the existing national legislation on
incitement to hatred.

385 6 387
k )i

377 Information collected in August 2015 through consultation with national stakeholder (Lawyer).
378 Gianfreda, A., ‘Religious Offences in Italy: Recent Laws Concerning Blasphemy and Sport’ [2011] 13 Ecc LJ,
182-197.
37% Xindex - the voice of free expression ‘Germany: A positive environment for free expression clouded by
surveillance’ (2015), available at https://www.indexoncensorship.org/2013/08/germany-a-positive-environment-
for-free-expression-clouded-by-surveillance/.
220 Information collected in June 2015 through consultation with national stakeholder (NGO).

! Ibid.
382 Information collected in August 2015 through consultation with national stakeholder (Lawyer).
383 Information collected in August 2015 through consultation with national stakeholders (NGO).
384 Information collected in July 2015 through consultation with national stakeholder (legal expert/NGO).
385 Documentation and Advisory Centre on Racial Discrimination, Comments to the 20™ and 21°t Periodic Reports
of DENMARK on the Elimination of Racial Discrimination to the Committee on the Elimination of Racial
Discrimination at its 86™ Session (27 Apr 2015 - 15 May 2015), Report of 9 April 2015, page 13.
386 Zeit-Online, Blasphemy. Is blasphemy a necessary crime? (Blasphemie. Ist Gottesldsterung ein notwendiger
Straftatbestand?), (2015) available at: http://www.zeit.de/gesellschaft/zeitgeschehen/2015-03/blasphemie-
gotteslaesterung-straftatbestand-religion/seite-4.
387 Information collected in June 2015 through consultation with national stakeholders (Academic).
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Fourth criterion-Drivers behind any recent or planned legislative amendments

This part provides an overview of any recent legislative changes, or legislative
changes planned in light of the recent terrorist attacks in France and Denmark in 2015.
The assessment focuses, in particular, on legislative changes resulting from the
inefficiencies of previously existing legislation.

The table below highlights those Member States in which the legislation on blasphemy and
religious insult was recently amended, or is planned to be amended. In the table, ‘ticks’ (v)
indicate cases where such amendments exist; whereas empty cells refer to cases where no
relevant amendments are foreseen or have taken place recently.

Table 18 : Recent or planned amendment to national legislation

AT FI DE DK EL IE IT PL

v

Out of the eight Member States assessed, legislative amendments were adopted only in
Greece where in March 2012, Law 4055/2012%8 it introduced an amendment only as
regards non-malicious blasphemy which was downgraded from a misdemeanour to the less
serious classification of an infringement. On the basis of the national research carried out,
this change could be interpreted as a preliminary response in favour of the abolition of the
criminalisation of blasphemy. However, the national research also shows that the issue of
penal reprimand remains.

It is interesting to note that in Poland there were some attempts to amend the blasphemy
provision of the Criminal Code. One of the proposals aimed to better balance the protection
of religious sensitivities with the fundamental values of freedom of thought, religion and
expression. It was argued that, due to the lack of clarity of its current wording, the
blasphemy provision could be misused by individuals and groups to eliminate artistic
performances and products that are not consistent with their beliefs and would therefore
risk becoming a tool of censorship. The blasphemy provision was also considered too
vague. The proposed new provision would respect individual freedoms and would respect
the principle of legal clarity defining the religious feelings protected by the Criminal Code in
a precise way. The proposal was rejected by the Polish Parliament®°,

5.3. Publishers’ responsibility for blasphemy and/or religious
insult

5.3.1. Rules on publishers’ responsibility for blasphemy and/or religious insult

As described in Section 4.4.1 on hate speech, blasphemy and religious insult published by
the media might reach a wide audience or could target a large number of people. In all
Member States assessed, legal consequences are attached to the publication of blasphemy
and religious insult by the media.

The Section describes the legal framework applicable to blasphemy and religious
insult committed though the media that may include provisions set out in the
Constitution, in applicable criminal legislation, in specific media law and in self-governing
rules of professional associations. The research carried out did not identify any specific civil
law rules applying to blasphemy and religious insult. It is therefore assumed that the

38 |Law 4055/2012 Fair trial and its reasonable duration, Government Gazette A’51/2012.
389 parliamentary proposal No 383 of 22 February 2012.
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general regime concerning compensation for damages would also apply with regard to the
commission of such offences.

Table 19 : Existence of rules on publishers’ responsibility for blasphemy and religious insult

AT DE DK FI EL 1IE IT PL
Constitutio
n
Criminal v v
Specific v
media law
Self- v v
regulation

In Ireland and Greece, the regulatory framework applicable to blasphemy and/or religious
insult committed by or through the media is provided for in the Constitution. The Irish
Constitution states that the State guarantees the media freedom of expression. However, it
also clarifies that publication or utterance of blasphemous, seditious, or indecent matter is
an offence that must be punished in accordance with the law3°°. The Greek Constitution
establishes freedom of the press and prohibits censorship. Freedom of the press includes
freedom to print and produce, freedom to publish as well as freedom to distribute®?.
However, the Constitution3°? also sets very specific exceptional restrictions to this freedom.
One of these exceptional restrictions relates to offences against the Christian or any other
known religion, where the public prosecutor could order seizure after circulation>%3.

In all Member States analysed, the general criminal law provisions also cover
blasphemy and religious insult committed through the media. As mentioned in Section
5.2.1, all national provisions in fact have in common the element of publicity and to be
considered an offence the behaviour needs to take place in public or it must be likely to
reach an indefinite number of persons.

General criminal law provisions therefore apply to anyone committing the offence also
through the media. However, some Member States (e.g. Finland and Denmark) apply

390 'The State guarantees liberty for the exercise of the following rights, subject to public order and morality: The
right of the citizens to express freely their convictions and opinions. The education of public opinion being,
however, a matter of such grave import to the common good, the State shall endeavour to ensure that organs of
public opinion, such as the radio, the press, the cinema, while preserving their rightful liberty of expression,
including criticism of Government policy, shall not be used to undermine public order or morality or the authority
of the State. The publication or utterance of blasphemous, seditious, or indecent matter is an offence which shall
be punishable in accordance with law’ Article 40(6)(1)(i) of the Constitution of Ireland, 1937, available
at.http://www.irishstatutebook.ie/en/constitution/index.html#article40 6 1.

391 Spyropoulos, P.C., Fortsakis T.P., Constitutional Law in Greece, 2nd ed., 2013, Wolters Kluwer Law & Business,
p.207.

392 Article 14(2) of the Greek Constitution stipulates ‘2. The press is free. Censorship and all other preventive
measures are prohibited’ and Article 14(3) foresees that ‘3. The seizure of newspapers and other publications
before or after circulation is prohibited. Seizure by order of the public prosecutor shall be allowed exceptionally
after circulation and in case of: a) an offence against the Christian or any other known religion. b) an insult
against the person of the President of the Republic. ¢) a publication which discloses information on the
composition, equipment and set-up of the armed forces or the fortifications of the country, or which aims at the
violent overthrow of the regime or is directed against the territorial integrity of the State. d) an obscene
publication which is obviously offensive to public decency, in the cases stipulated by law.".

393 Rammos C. N., ‘On the occasion of the Charlie Hebdo events. Considerations regarding freedom of expression
and its limits in difficult situations on the basis of the jurisprudence of the ECtHR’ (Me apopun 1a yeyovora oro
Charlie Hebdo. lMpoBAnuatiouoi yupw ano tnv eAsubepia ékppaocnc kai Ta 0pid TNG oTi¢ OUCKOAEG MEPINTWOEIG UE
Baon tn vouoAoyia Tou EAAA), Contribution to the conference on the ECHR, Hellenic Judges Academy, p.17,
24.02.2015, available at: http://www.constitutionalism.gr/site/rammos-charlie-hebdo/.
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stricter rules in this regard. In fact, the editor and the publisher may also be held
criminally liable for an offence committed through their media. In Denmark, the editor
could be held liable in case the person who committed the offence is anonymous. The
publisher could also be punished in place of the editor in case the latter cannot be identified
or cannot be held criminally responsible®**, In Finland, in addition to the person committing
the offence®®®, the editors-in-chief (of print, broadcast or online media) may be punished
with a fine, if materials that breach the criminal law provision are made available and they
intentionally, or through negligence, failed to supervise the publication of such offensive or
blasphemous material®**®. In Ireland the applicable criminal law provision is less specific
with this regard as it states that ‘[a] person who publishes or utters blasphemous matter
shall be guilty of an offence [...]". The research carried out confirmed that this provision is
applicable to the media although it is not clearly stated to what extent the publisher or
editor would be liable.

In addition, specific laws applying to the media also exist in Denmark, Finland, Greece,
Ireland, Italy and Poland. These rules are of a general nature and they provide for the
respect of human dignity and fundamental rights through the media, including a general
respect of religious feelings in some cases (e.g. Italy).

In Ireland and Poland such laws specifically address the issue of blasphemy/religious insult
and provide for specific sanctions. In Ireland, the Censorship of Films Act in fact provides
for the withholding of a certificate from a blasphemous film3®. In Poland, an
administrative liability scheme seems to apply to blasphemy and religious insult
committed through all broadcasting media (public and private), regulated through the
Broadcasting Act providing that broadcasts must respect religious beliefs of the public and
especially the Christian system of values®®®. According to this Act, the Chairman of the
Broadcasting Council®**® may impose sanctions including revocation of the licence and
fines*®,

A similar situation exists in Greece. The Greek Constitution®? in fact, states that the
audiovisual media (including radio and television broadcasting) are subject to the control of
the National Radio and Television Council (ESR) that is an independent authority in charge
of controlling the content and the quality of the broadcasts*®?. The ESR has issued decisions
against insulting content of broadcasts towards the Greek Orthodox religion?®®. The
approach taken by this authority has a particular relevance in this context especially
considering that the legal framework applicable to the ESR does not include specific
references to blasphemy and religious insult.

3% gection 15 of the Media Liability Act.

395 Act 460/2003, Law on the exercise of freedom of expression in mass media, Section 12.

3% Act 460/2003, Law on the exercise of freedom of expression in mass media.

397 Section 7.2 of the Censorship of Films Act, 1923 (No. 23), available at:
http://www.irishstatutebook.ie/1923/en/act/pub/0023/.

398 Article 18(2) Broadcasting Act.

399 Article 37 of the Press Law, Dz. U. 1984 Nr 5 poz. 24, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19840050024.

400 Article 31 of the Press Law Dz. U. 1984 Nr 5 poz. 24, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19840050024.

401 Article 15(1) of the Constitution states that ‘1. The protective provisions for the press in the preceding article
shall not be applicable to films, sound recordings, radio, television or any other similar medium for the
transmission of speech or images’.

402 National Radio and Television Council ‘Annual Report 2014, p.6.

403 See for example Decisions 137/2003, 5/2005 and 219/2012.
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Austria, Denmark, Finland, Germany, Greece, Italy, and Poland also prohibit blasphemy
and religious insult in media self-regulations. On the other hand, such rules do not exist
in Ireland.

The content of such media self-regulation varies greatly as these may apply to different
media (e.g. audio-visual, press), according to their different entity (e.g. whether public or
private), according to the different service provided (e.g. entertainment, sport,
advertisement) and according to the possible sanctions that could be imposed (e.g. fine,
public or non-public reprimand). It is therefore challenging to find common elements to
provide a meaningful comparative analysis of the rules provided in such self-regulations.
Moreover, one of the elements identified with regard to self-regulations relates to the fact
that they do not have a generally binding character. In principle, self-regulations apply to
the actors (e.g. editors, publishers, journalists) that commit themselves to respect them.
Some examples of media self-regulation relevant in the context of blasphemy/religious
insult are provided below.

One initiative specifically addressing blasphemy/religious insult is the Austrian Press
Council” that in its effort to enhance the self-regulation of print media prohibits the
disparagement and mockery of religious precepts or of legally recognised churches or
religious communities in Austria*®.

A similar system of a more general nature (i.e. not focusing on blasphemy/religious insult
issues) is also used in Germany, Finland and Greece. In Germany, the media usually
voluntarily commits to a Press Code*®® which provides that the press should not insult
religious, philosophical or moral beliefs*°®. The Press Council is in charge of dealing with
complaints against the media®®’. In case of violation of the Press Code, the Press Council*®®
could impose sanctions such as public reprimand, non-public reprimand or disapproval. The
voluntary attachment to a self-regulatory body or code is present also in Finland where the
Council for Mass Media is tasked with interpreting good journalistic practice*®®. This body is
not a court and does not exercise public powers on the media organisations affiliated to it,
however, it can investigate alleged breaches of good professional practice*!®. Similarly, but
on a more local basis, the Journalists’ Union of Athens Daily Newspapers has approved the
‘Principles of Ethics of the Journalistic Profession’!! requiring that journalists avoid
vulgarisms, vulgarity and linguistic barbarity, applying to all their products (including satire
and caricature) the rules of professional ethics and social responsibility’.

The Italian media self-regulation framework is more fragmented as specific rules apply to
entertainment programmes, to coverage of sports events through the media and to
commercial advertisements. The National Communication Authority (AGCOM) approved an
‘Act on the respect of fundamental rights, of the personal dignity and correct physical,

404 Austrian Press Council ‘Principles of journalistic work' (Grundsétze fiir die publizistische Arbeit) (2013) available
at: http://www.presserat.at/show content.php?hid=2.

422 German Press Council, ‘German Press Code’, http://www.presserat.de/pressekodex/pressekodex/.

498 ibid.

497 German Press Council available at http://www.presserat.de/.

4%8 German Press Council ‘Appeal Instructions’, available at:

https://www.presserat.de/fileadmin/user upload/Downloads Dateien/Beschwerdeanleitung.pdf.

499 *The Council for Mass Media in Finland’, The Council for Mass Media website (2015), available at
htotp://www.isn.fi/en/CounciI for Mass Media/the-council-for-mass-media-in-finland.

410 ibid.

411 Journalists’ Union of Athens Daily Newspapers, General Assembly Decision of 19-20 May 1998, ‘Principles of
Ethics of the Journalistic Profession’ (Evwon Suvatktwv Huepnoiwv E@nuepidwv ABnvawv, Anopacn [evikng
SuveAeuong NG 19-20 Maiou 1998, 'Apxec AecovroAoyiac Tou Anuooioypa®ikou EnayyéAuarog’), available at:
http://www.esiea.gr/arxes-deontologias/.
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psychological and moral development of children in entertainment programmes’*'? stating

that radio and television programmes must respect personal dignity and fundamental rights
including the ones related to religious feelings**® of the individual and of groups. Such an
act seems to be a soft law instrument that serves as guidelines that are not enforced
through penalties. The self-regulatory rules applying to sports’ events through the media*'*
provide similar provisions and for the possibility to impose specific sanctions (e.g. a fine or
the suspension of the broadcasting licence) if such rules are violated.

Similarities were also found in Greece, Italy and Poland with regard to self-regulations
applying to commercial advertisement.

The Greek Code for Advertising and Communication*’® is a self-regulatory instrument
requiring that advertisements do not contain statements or representations that offend
morals and decency. However, no direct reference to blasphemy or religious insult is made
in this Code. Similarly, no specific reference to blasphemy/religious insult is made in Italy
where the Institute for Commercial Advertisement (IAP) approved a ‘Self-regulatory Code
on the Commercial Communication'® (applying to actors such as advertisement agencies,
advertisement and marketing consultants) stating that commercial communication has to
respect personal dignity and cannot offend moral, civil and religious convincement**’. This
Institute also set up an independent committee that is competent to decide with regard to
violations*® and possible sanctions to be applied (e.g. ceasing the broadcasting or
publication of the advertisement)*!°. Finally, in Poland the Commission for Ethics in
Advertising hears complaints regarding alleged non-ethical advertising including complaints
alleging offences to religious sensibilities.

5.3.2. Effectiveness of rules on publishers’ responsibility for blasphemy and/or religious
insult

This Section aims to assess the effectiveness of rules on publishers’ responsibility for
blasphemy and/or religious insult.

Blasphemy committed through the media might reach or target a larger number of people,
and might therefore have a significant social impact. It seems to be common that very little
information is available on the application of the specific media law or self-regulation rules
in practice (with regard to the effectiveness of criminal law rules see Section 5.2.2).
Therefore, none of the national studies, which serve as baselines for this study, provide a
detailed assessment of the effectiveness of existing rules. Consequently, as opposed to

412 AGCOM Decision n. 165/06/CSP ‘Act on the respect of fundamental rights, of the personal dignity and correct
physical, psychological and moral development of children in entertainment programmes’ (Atto di indirizzo sul
rispetto dei diritto fondamentali della persona, della dignita’ personale e del corretto sviluppo fisico, psichico e
morale dei minori nei programmi di intrattenimento).

413 Article 1, AGCOM Decision n. 165/06/CSP ‘Act on the respect of fundamental rights, of the personal dignity and
correct physical, psychological and moral development of children in entertainment programmes’ (Atto di indirizzo
sul rispetto dei diritto fondamentali della persona, della dignita’ personale e del corretto sviluppo fisico, psichico e
morale dei minori nei programmi di intrattenimento).

414 Article 2(2), Decree of the Ministry of Communication n. 36 of 21 January 2008 ‘Code on the self-regulation of
programmes commenting sport events’ published on Official Journal n. 58 of 8 March 2008.

415 The Association of Advertising Agencies of Greece (Evwon Eraipiwv Aiagnuionc & Enikoivwviac EAAGOOG -
EAEE) and the Hellenic Advertisers’ Association (Zuvdeouoc Aiapnuilopévwv EAAado¢ - SAE- SDE) issued the
‘Greek Code for Advertising and Communication’ on the basis of the legal authorisation provided in Law
2863/2000 ‘National Council For Radio And Television And Relevant Authorities And Instruments of The Radio And
Television Services Provision Sector’, OJ A’ 262/29.11.2000; 262/29.11.2000. The latest version (2007) is
available for download at: http://www.see.gr/index.php?option=com_content&view=article&id=20&Itemid=22.

416 TAP ‘Self-regulatory Code on the Commercial Communication’ 59 edition of 1 January 2015.

417 Article 10, ‘Self-regulatory Code on the Commercial Communication’ 59" edition of 1 January 2015.

418 Article 36, ‘Self-regulatory Code on the Commercial Communication’ 59 edition of 1 January.

419 Article 39, ‘Self-regulatory Code on the Commercial Communication’ 59" edition of 1 January 2015.
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other effectiveness related Sections of this study, the assessment below is not provided in
the form of comparative tables, but as a narrative.

The assessment is structured around the following elements:
e First criterion: Interaction of national provisions with the freedom of expression;
e Second criterion: Quantitative data on the use of applicable provision(s) in practice;
e Third criterion: Factors hindering the effective application of the applicable
provisions; and
e Fourth criterion: Drivers behind any recent or planned legislative amendments.

First criterion: Interaction of national provisions with the freedom of expression

Higher court decisions assessing the relationship of existing rules with the freedom of
expression and freedom of thought, conscience and religion were not identified in
any of the Member States covered.

Second criterion: Quantitative data on the use of applicable provision(s) in practice.

Quantitative data on the number of judicial decisions taken on blasphemy committed
through the media are not available in any of the Member States assessed. This is mainly
due to the fact that no court central databases exist for the collection of such data.
However, some relevant data on complaints to self-regulatory bodies are available in
Poland, Germany and Greece.

The German Press Council holds a database for complaints showing that between 2010 and
2014 there were 12 complaints related to religion, ideology/worldview and morals. In
Poland, no complaint database exists. However, there were four cases between 2010 and
2014 related to media service providers where publishers were sanctioned or received a
remark from the Chairman of the Broadcasting Council*®°.

In Greece, the ESR took a total of five decisions relating to religious insult or degrading
behaviour towards religion. Three*?! decisions related to insults against the Greek Orthodox
religion, one*?? related to the degrading behaviour of a journalist against representatives of
the Dodecatheon and one*?® related to disparaging references of a TV presenter against the
Muslim minority in Greece.

Third criterion: Factors hindering the effective application of the applicable provisions

With regard to the factors hindering the application of existing rules in practice, the
evidence gathered makes it challenging to assess the overall effectiveness of the national
legislation. However, the elements described below were identified for some of the Member
States analysed.

NGO representatives in Poland flagged that the relevant provisions of the Broadcasting Act
should be amended because they are not precise enough and they underlined that this
lack of precision could limit freedom of expression***. Moreover, the Broadcasting Council is

420 Al statistics are included in the annual reports of the Broadcasting Council, available at
http://www.krrit.gov.pl/krrit/sprawozdania/.

421 Decisions 137/2003, 5/2005 and 219/2012, available upon search on the National Radio and Television Council
website, available at: http://www.esr.gr/arxeion-xml/pages/esr/esrSite/get-index.

422 Decision 244/2004 available upon search on the National Radio and Television Council website, available at:
http://www.esr.gr/arxeion-xml/pages/esr/esrSite/get-index.

423 Decision 38/2014 available upon search on the National Radio and Television Council website, available at:
http://www.esr.gr/arxeion-xml/pages/esr/esrSite/get-index.

424 Tnformation collected in June 2015 through consultation with national stakeholder (Academic).
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a political body - its members are elected by political parties in power. This could, in their
view, lead to the abuse of blasphemy and religious insult’ provision for political reasons*?®.
The evidence gathered in Finland showed some concerns about the way blasphemy and
religious insult’ cases are prosecuted. In fact, the Prosecutor General and not any State
prosecutor (as normally foreseen in other cases) is in charge of deciding on prosecutions
concerning blasphemy or religious insult*?®, The process for a case to be initiated by the
Prosecutor General might be very bureaucratic and this might mean that in some cases the

prosecution would not start due to the extra bureaucratic efforts required**’.

In Germany, the evidence gathered showed that the main aspects hindering the application
in practice of the provision regulating the media’s responsibility is the fact that the relevant
actors involved (e.g. editors and publishers) need to voluntarily commit to the Press
Code which is therefore not generally binding. Similarly, in Denmark, online news agencies
are covered by the competence of the Press Council if the agency itself is registered at the
Press Council.

According to the research carried out in Italy, media self-regulations would be able to
better protect religious feelings as they do not touch upon the legal guarantees that the
penal system needs to protect. In fact, stakeholders interviewed confirmed that in practice,
such rules are more often applied than the criminal law provisions, meaning that for the
same case it is more likely to get to disciplinary sanctions following disciplinary proceedings
than to criminal sanctions following criminal proceedings*?®. However, the application of
such rules can still be challenging especially when they imply limitation of fundamental
freedoms such as freedom of expression or freedom of religion, conscience and thought*?°,
This is confirmed by the fact that, although in principle media self-regulation or individual
contract for the participation to specific programmes could extend the promotion of such
freedoms to atheist or agnostic groups, they fail to do so*3°.

Fourth criterion: Drivers behind any recent or planned legislative amendments

As a general rule, none of the Member States assessed have recently introduced, or plan to
introduce, changes to the regulatory framework on the responsibility of publishers.

However in Ireland, the abolition of blasphemy law has been put on the agenda by the
attack on Charlie Hebdo**!. Moreover, the Constitutional Convention debate held in
November 2013 was followed by a vote in which the Convention recommended the removal
of blasphemy from the Irish Constitution. This was followed by a question asking whether
the Convention should recommend the retention of a ‘legislative provision for the offence of
blasphemy’. The Department of Justice’s work on this is still ongoing. According to the
information gathered, the main driver behind the request for these legislative changes is
due to the vague, unclear and unused blasphemy provisions and to the fact that they are
no longer appropriate in modern multicultural and multi-religious society**?.

425 Information collected in June 2015 through consultation with national stakeholder (Academic).

426 Act 460/2003, Law on the exercise of freedom of expression in mass media, 24§.

427 Information collected in June 2015 through consultation with national stakeholder (Prosecutor).

428 Information collected in July 2015 through consultation with national stakeholders (Academic and
representative of NGO).

429 Gianfreda, A., Penal Law and Religion between national models and Strasbourg case law (Italy, United Kingdom
and France) (Giuffreé, Milano, 2012).

430 Tnformation collected in July 2015 through consultation with national stakeholder (NGO).

“31adam Taylor ‘After Paris shooting, Irish say it's time to finally ditch their blasphemy law’ (August 2015),
available at http://www.washingtonpost.com/blogs/worldviews/wp/2015/01/13/after-paris-shooting-irish-say-its-
time-to-finally-ditch-their-blasphemy-law/.

432 Information collected in May 2015 through consultation with national stakeholder (Academic).
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5.4. Concluding remarks and recommendations related to
blasphemy and/or religious insult

This study contains some recommendations, which have been developed on the basis of the
assessment provided under Sections 5.1-5.3.

- Recommendation related to the possible de-penalisation of blasphemy
and religious insult: blasphemy laws are rarely used and blasphemy is rarely
prosecuted in EU Member States. However, the existence of these laws may still
have a negative effect on freedom of expression. In view of the greater diversity of
religious beliefs in Europe and of the democratic principle of the separation of state
and religion, blasphemy, as an insult to a religion, should not be considered a
criminal offence.

- Recommendation related to the possible overlap between
blasphemy/religious insult’ provisions and hate speech provisions: in some
Member States, an overlap between blasphemy/religious insult’ provisions and hate
speech provisions was identified. The research carried out highlighted that the
Member States should assess whether the need to protect public order by protecting
individuals and groups belonging to minority religions could actually be better
satisfied by reinforcing or duly implementing the existing national legislation on
incitement to hatred.

- Recommendation related to the need for better definitions concerning
blasphemy and religious insult: national authorities encounter problems in
balancing the interests of individuals as members of a religious community. National
law on blasphemy/religious insult should be better defined and differentiated from
legislation on hate speech and should aim at only sanctioning expressions about
religious matters that do not involve a threat to public order.

- Recommendation related to the adoption and better implementation of
media self-regulation: the research highlighted that self-regulations would be able
to better protect religious feelings as they do not touch upon the legal guarantees
that the penal system needs to protect. The use of media self-regulations should
therefore be promoted at EU and national level as they could better protect freedom
of expression and freedom of religion, conscience and thought by extending the
promotion of such freedoms to atheist or agnostic groups.

- Recommendation related to the setting up of self-regulatory bodies:
press complaints bodies, media ombudspersons or other self-regulatory bodies
dealing with blasphemy and or religious insult are not present in all Member States.
Such bodies should be created, where they do not yet exist, and should discuss
possible remedies for offences to religion.
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6. GUIDELINES ON ADDRESSING HATE SPEECH WITHIN
THE EU INSTITUTIONS

KEY FINDINGS

o This Section maps and analyses the rules, procedures and mechanisms applicable to
hate speech within EU institutions.
o None of the analysed rules address hate speech. However, the use of offensive

language by officials and Members of the European Parliament and Commission is
prohibited by general rules banning the use of insulting remarks.

o In the absence of rules specific to hate speech, the rules on discrimination and
harassment may be applied to officials and Members of the European Parliament
and Commission committing hate speech offences.

o Hate speech offences committed within EU institutions give rise to different liability
regimes and disciplinary proceedings depending on whether the offence is
perpetrated by officials or Members of the Parliament and Commission.

o The case law of the Court of Justice of the EU clarifies when a statement made by
Members of the European Parliament falls within the scope of absolute immunity
referred to in Article 8 of the Protocol on the Privileges and Immunities of the
European Union. The Parliament acts a scrutiniser of other EU institutions by
conducting investigations and putting questions to the Commission and the Council
also in relation to the conduct of their members.

. A range of issues emerge in relation to the legal standards applicable to hate
speech. These include: the absence of rules, procedures and mechanisms
specifically targeting hate speech; a broad discretionary power of the Appointing
Authority regulated by Annex IX of the Staff Regulations in deciding the applicable
disciplinary measures; low sanctions applied in practice to hate speech incidents etc.

o Tackling hate speech within the EU institutions requires urgent actions by the EU
institutions. Among others, this study suggests the adoption of the following
measures: include an explicit reference to hate speech in all pertinent legal
standards applicable to EU institutions and ensure that effective and dissuasive
sanctions punish hate speech offences.

. There is a need to balance the freedom of expression and independence of Members
of the European Parliament (guaranteed by Article 8 of the Protocol on the Privileges
and Immunities of the European Union) with the fundamental rights of citizens such
as the right to access to justice and the rule of law.

The following Guidelines aim to map the current legal standards on hate speech within all
EU institutions, to detect any gaps and inefficiencies of those standards and to put forward
recommendations on how to best deal with incidents of hate speech.

Different rules, procedures and mechanisms apply to hate speech within EU institutions
depending on who commits such an offence. Detailed information on the applicable
standards is presented in Section 6.1.1. This information is complemented by an analysis of
the rules on immunities (Section 6.1.2). The Parliament has a scrutinising duty over EU
institutions, which includes oversight of the conduct of Members of the Commission who
may be liable for hate speech. This role is briefly discussed in Section 6.1.3.

To facilitate the reading of the Guidelines, tables on legal standards relevant to hate speech
have been inserted. Detailed information on the rules applicable to officials of EU
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institutions and Members of the European Parliament and Commission, including main
provisions, associated procedures and sanctions, is provided in Table 1, whereas a broader
overview of the rules applicable to all EU institutions, is contained in Annex I.

6.1. Rules, procedures and mechanisms applicable within the EU
institutions

6.1.1. Description of applicable rules, procedures and mechanisms

The table below illustrates the rules, procedures and mechanisms applicable to hate speech
offences within all EU institutions. An assessment of the applicable rules is provided under
the table.

For each of the rules listed below, the following aspects are analysed: personal scope,

relevance to hate speech offences, main provisions, procedures and sanctions applicable to
hate speech and/or related offences.
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Table 20 : Rules, procedures and mechanisms applicable to hate speech offences within all EU institutions

Title Scope Mai ro ns Associated procedures Applicable sanctions
of document of application

Coverage of
hate speech

1. RULES APPLICABLE TO ALL EU OFFICIALS

Staff Officials of all EU
Regulations of institutions
Officials of the

- No explicit reference to Document containing rules,
hate speech. principles and working
- General standards of conditions, going beyond the
conducts extend to hate

Name of proceeding:
Disciplinary proceedings.

Type of disciplinary measures (Art. 9
of Annex IX):
(@) written warning;

Ground of proceeding: failure

European Union
and Annex IX
on Disciplinary
Proceedings**?

speech.

performance of duties.

Main provisions:

- Art. 12: requiring officials to
refrain  from actions or
behaviours reflecting
adversely on their position;

- Art. 86: stating that officials
violating the obligations of
the Regulations (both
intentionally and negligently)
are subject to disciplinary
actions.

Other important provisions:

- Art. 17a: on officials’ right
to freedom of expression;

- Art. 12a: on refraining from
harassment;

- Art. 22: on the obligation of
reporting misconducts;

- Art. 24: on the EU’'s
obligations of supporting staff
in proceedings against any
person pertaining to threats,
insulting or defamatory acts

of officials to comply with
obligations.

Main features of proceeding:
- Applicable rules set out in
Annex IX of the Regulations;

- Two step proceeding:
First step: administrative
investigation followed by the
Appointing Authority’s (AA)
decision (Art. 3). The AA may
decide that:
e No case can be made
against the official;
e No disciplinary measure
should be taken, despite
breach of obligation;
e Disciplinary proceeding is
necessary, with or without
the involvement of the
Disciplinary Board (DB).
Second step: Disciplinary
proceeding:
e With the involvement of

(b) reprimand;

(c) deferment of advancement to a
higher step for a period of between
one and twenty-three months;

(d) relegation in step;

(e) temporary downgrading for a
period of between fifteen days and
one year;

(f) downgrading in the same
function group;

(g) classification in a lower function
group, with or without downgrading;
(h) removal from post and, where
appropriate, reduction pro tempore
of a pension or withholding, for a
fixed period, of an amount from an
invalidity allowance.

Considerations:

- one disciplinary penalty for a single
case of misconduct (Art. 9(3));

- Proportionality to seriousness of
misconduct (Art. 10);

Seriousness to be determined on the
basis of: nature and circumstances
of the offence, intentional or

433 Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff Regulations of Officials and the Conditions of Employment of
Other Servants of the European Communities and instituting special measures temporarily applicable to officials of the Commission (Staff Regulations of Officials), OJ L
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1429099392490&uri=CELEX:31968R0259(01). It was last amended by
Regulation (EU, Euratom) No 1023/2013 of the European Parliament and of the Council of 22 October 2013 amending the Staff Regulations of Officials of the European
Union and the Conditions of Employment of Other Servants of the European Union, OJ L 287, 29.10.2013, p. 15-62, available at: http://eur-lex.europa.eu/legal-

56, 4.3.1968, p. 1-7, available at:

content/EN/TXT/?qid=14290988822618&uri=CELEX:32013R1023.

110




Policy Department C: Citizens’ Rights And Constitutional Affairs

Title Scope Coverage of Main provisions Associated procedures Applicable sanctions
of document of application hate speech

or utterances and of  DB: AA submits a report to negligent conduct, motives

providing compensation to DB on facts and official, conduct of off|C|aI
victims under certain circumstances of the case throughout his/her career.
conditions. (Art. 12)

e Without the involvement
of DB: AA on its own
initiative may issue written
warning or reprimand
(Art.11).
Protocol on the  Officials of all EU - No explicit reference to Immunity of officials: No specific procedure. Please, see Section 5.1.2
Privileges and institutions hate speech. - Art. 11 (a): granting
Immunities of - Immunity granted to immunity with regard to acts
the European officials and members of performed by officials in
Union*3* EU institutions. official capacity, including
spoken or written remarks,
subject to the rules on
liability of officials towards
the Union and to the
jurisdiction of the CIEU in
disputes between the Union
and its officials Immunity
lasts after the end of the
mandate.
- Art. 17: stating that
immunity is accorded in the
interests of the Union.
Immunity may be waived by
the EU institutions in those
cases in which the waiver is
not contrary to the interests
of the Union.
European Code Officials of all EU - No explicit reference to Main principles: - No specific procedure. The code is not legally binding nor
of Good Institutions hate speech. - Principle of integrity on - Application of the Code by does the Ombudsman have the
Administrative when dealing - General standards of officials’ duty to be guided by the European Ombudsman in power to make legally binding
Behaviour?3: with citizens conducts extend to hate a sense of propriety; cases of maladministration. decisions.
speech. - Principle of non-discrimina-

434 protocol on the Privileges and Immunities of the European Union, available at https://www.ecb.europa.eu/ecb/legal/pdf/c 32620121026en_protocol 7.pdf.
435 The European Ombudsman, European Code of Good Administrative Behaviour, available at: http://www.ombudsman.europa.eu/en/resources/code.faces#/page/1.
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Title
of document

Commission

decision

C(2004) 1588
of 28 April 2004

laying down

general

executive
measures
relating to

inquiries and
disciplinary

procedures

436

Scope

of application

Officials of the
European
Commission

436 European Commission, Decision Implementing Provisions on the Conduct of Administrative Inquiries and Disciplinary Procedures C(2004)1588, 28.4.2994, Brussels,

Coverage of
hate speech

the EU legislation

- No explicit reference to
hate speech.

-Procedures for
administrative enquiries
and disciplinary
proceedings extend to
hate speech

Art. 4 on the opening of an
administrative inquiry at the
request of a Director-General
(DG) or Head of Department,
or on its own initiative, by the
DG for Personnel and
Administration in agreement
with the Secretary-General in
case of failure of officials to
comply with obligations.

available at: http://www.transparencyinternational.eu/wp-content/uploads/2014/08/Decision.pdf.
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II. RULES APPLICABLE TO OFFICIALS OF THE COMMISSION

Investigation and
Disciplinary  Office
shall:
- gather evidence both in
favour and against the
alleged offender;
- conduct hearings with
witnesses;
- hear the official concerned;
- send a report on the facts
to the DG for Personnel and
Administration;
- suggest:
e the opening of disciplinary
proceedings or
e the closure of the case
without further action:

1) if the facts which form
the basis of the enquiry are
not established;

2) the facts are
established but they do not
constitute a breach of the
rules or the opening of
disciplinary proceedings.

(IDOC)

Consultation of the DB by
IDOC:

Associated procedures Applicable sanctions

tion on officials’ obligation not
to discriminate (Art. 5);

- Principle of Lawfulness on
officials’ obligation to comply
with
(Art.4).

No sanctions foreseen.
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Title
of document

Commission
Decision of
26th April 2006
on the
European
Commission
policy on
protecting the
dignity of the
person and
preventing
psychological
harassment and
sexual
harassment*3’

Code of good
administrative
behaviour*3®

The Practical
Guide to Staff

Scope
of application

Officials of the
European
Commission

Officials of the
European
Commission
only with regard
to relations with
the public

Officials of the
European

Coverage of
hate speech

- No explicit reference to
hate speech.

- Framework for
harassment may extend
to hate speech.

- No explicit reference to
hate speech.

- General standards of
conduct extend to hate
speech.

- No explicit reference to
hate speech

- when financial sanctions
are taken into consideration;
- in cases of deviation from
the opinion of the DB.

All staff is required to refrain Three pillar procedure based

from harassment. on:

- prevention measures such

as training activities;

- formal procedure (Art. 24

Main provision:
Art. 2.1 on different forms of

psychological harassment and Art. 90 of the Staff
including offensive or Regulations);
degrading comments and - informal procedure: aiming

insulting or threatening oral to provide psychological

and written remarks. assistance to the alleged
victim and resolve disputes
in @ non-bureaucratic
manner respectively through
confidential counsellors and
the Commission mediator.

Main principles: Possibility to lodge
- Lawfulness: requiring the complaints concerning a

Commission to comply with
the EU legislation;
- Non-discrimination:

possible breach of the Code
with the European
Ombudsman and/or directly

requiring officials not to with the Secretariat General

discriminate against citizens. of the European Commission
by the general public
(Section 6).

Clarification of Art. 12 of the
Staff Regulations:

No reference to any specific
procedure relevant to hate

Associated procedures Applicable sanctions

Imposition of sanctions only within
the formal procedure.

No specific measure foreseen.

Breach of the Guide by officials may
lead to the opening of disciplinary

437 EC, Commission Decision of 26th April 2006 on the European Commission policy on protecting the dignity of the person and preventing psychological harassment and
sexual harassment, available at: http://ec.europa.eu/civil_service/docs/equal opp/comm_native c 2006 1624 3 acte en.pdf.
438 EC, Code Of Good Administrative Behaviour Relations with the public, (published in the Official Journal of the European Communities: OJ L 267, 20.10.2000), available
at: http://ec.europa.eu/transparency/code/ docs/code en.pdf.
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Title Scope Coverage of Main provisions Associated procedures Applicable sanctions
of document of application hate speech

Ethics and Commission - Clarification of the - officials whose acts or speech. proceedings (Annex IX of the Staff
Conduct**® rights and obligations of behaviour risk damaging the Regulations).
the Staff Regulations. reputation of the Commission

could be subject to
disciplinary proceedings;

- Defamatory or insulting
written and/or oral remarks
such as speeches and any
other form of public or

private communication
expose the author to personal
liability.

Clarification of Art. 17 (a) of
the Staff Regulations:

- Caution and moderation
shall be paid by officials in
expressing opinions which
may diverge from the policies
of the institution;

- officials are required to
refrain from statements
which might reflect adversely
upon their position in the
social media.

Guidelines for Officials of the - No explicit reference to Main principles: No reference to any specific Breach of the Guidelines by officials
All Staff on the Commission hate speech. - Circumspection; procedure relevant to hate may lead to the opening of
Use Of Social -Prohibition of offensive - Impartiality; speech. disciplinary proceedings (Annex IX of
Media**° language when using the - Objectivity. the Staff Regulations).
social media. Staff members using social
media are required to use
appropriate, inoffensive

language and show respect

for the opinion of others.
The Officials of the - No explicit reference to The tone of email messages No reference to any specific No specific measure foreseen.
Commission Commission hate speech. shall be polite. Expressions procedure relevant to hate

439 EC, Practical Guide on Staff Ethics and Conduct, (1.01.2014).
440 EC, Guidelines for All Staff on the Use of Social Media, available at: http://ec.europa.eu/ipg/docs/guidelines social media en.pdf.
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Title Scope Coverage of Main provisions Associated procedures Applicable sanctions
of document of application hate speech

policy on the - Prohibition of offensive that might be perceived as speech.

internal use of language in emails. offensive or insulting by

email**! recipients shall be avoided.

III. RULES APPLICABLE TO COMMISSIONERS

Code of Members of the - No explicit reference to Please, see column to the No reference to any specific Compulsory retirement or
Conduct for Commission hate speech. right on applicable sanctions. procedure relevant to hate deprivation of pension rights or other
Commissioners - Sanction for serious speech. benefits of any Commissioner guilty
442 misconduct may extend of serious misconduct by the CIJEU

to hate speech. on application by the Council acting

by a simple majority or by the
Commission (Art. 2.2)

Protocol on the Members of the - No explicit reference to Immunity of Commissioners: No specific procedure. Please, see Section 6.1.2
Privileges and Commission hate speech. - Art. 19: granting the
Immunities of immunity laid down in Art. 11
the European (immunity is subject to the
Union**® rules on liability of officials

towards the Union and to the
jurisdiction of the CIEU.
Immunity lasts after the end
of the mandate) and

- Art. 17 (immunity is
accorded in the interests of
the Union) to Members of the

Commission.

IV. RULES APPLICABLE TO OFFICIALS OF THE PARLIAMENT
The European Officials of the - No explicit reference to Main provisions: No reference to any specific Breach of the Guide by officials may
Parliament’s Parliament hate speech. - Section B (2) on officials’ procedure relevant to hate lead to the opening of disciplinary
Guide to the - General obligations on obligation to conduct speech. proceedings (Annex IX of the Staff
obligations of circumspection extend to themselves with a due sense Regulations).
officials and hate speech. of proportion and propriety;
other servants - Section D on the prohibition

441 Communication From The President, In Agreement With Vice-President S. Kallas Commission policy on the internal use of email, Brussels, 26.10.2009 SEC(2009)
1412 final.

442 EC, Code of Conduct for Commissioners C(2011)2904, available at: http://ec.europa.eu/commission 2010-2014/pdf/code conduct en.pdf.

443 Protocol on the Privileges and Immunities of the European Union,(26.10.2012), available at:
https://www.ecb.europa.eu/ecb/legal/pdf/c 32620121026en protocol 7.pdf.
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Title Scope

of document of application
of the European
Parliament***

Officials of the
Parliament

Guidelines for
the personal
use of social
media for staff
working within
the General
Secretariat of
the European
Parliament**®

Coverage of

hate speech

- No explicit reference to
hate speech.

- Prohibition of offensive
language.

insults of colleagues'
dignity;
- Section III on officials’

obligation not to discriminate

in their  relations  with
citizens.
Obligations of objectivity,

discretion and circumspection
in using the social media.

No reference to any specific
procedure relevant to hate
speech.

Associated procedures Applicable sanctions
of

Breach of the Guidelines by officials
may lead to the opening of
disciplinary proceedings (Annex IX of
the Staff Regulations).

V. RULES APPLICABLE TO MEMBERS OF THE EUROPEAN PARLIAMENTS

The Statute of
Members of the
European
Parliament*+®

Members of the
European
Parliaments

- No explicit reference to
hate speech.

- Reference to Article 8
of the Protocol on the
privileges and

immunities of the
European Union on
absolute immunity of
Members of the

European Parliament.

- Reference to Article 9
of the Protocol on the
privileges and
immunities of the
European Communities
on relative immunity of

Main provisions:

- Art. 4: stating that a
member may at no time be
the subject of legal
proceedings or otherwise be
held to account extra
judicially for any statement
made in the exercise of
his/her mandate;

- Art. 5: stating that except
in cases in which the member
is caught in the act of
committing the offence, any

restriction of a member’s
personal freedom shall be
permitted only with the

The Rules of Procedure (RoP)
of the European Parliament,
the case-law of the Court of
Justice of the EU and the
practice of the Committee on
Legal Affairs clarify how
cases of immunity are dealt
with.

Applicability of the rules on
immunities (please, see Protocol
No.7).

The liability of members who commit
hate speech offences depends on
whether the offence was committed
during the performance of
parliamentary duties or not.

444 Guide to the Obligations of Officials and Other Servants of the European Parliament, Code of Conduct adopted by the Bureau, 7 July 2008, available at:
http://www.europarl.europa.eu/RegData/PDF/406411 EN.pdf

445 EP, Guidelines for the Personal Use of Social Media for Staff Working within the General Secretariat of the European Parliament, 12.06.2013.
446 Ep, Resolution on the amendment of the decision of 4 June 2003 on the adoption of the Statute for Members of the European Parliament (2005/2124(INI)), available
at: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003D0236(01)&from=EN.
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Scope Coverage of
of document of application hate speech

Members of the consent of Parliament.

European Parliament.
Protocol on the Members of the - Rules on absolute Art. 8 on absolute immunity
Privileges and European immunity apply to for opinions expressed or
Immunities of Parliament statements made by votes cast in the performance
the European Members within the of their parliamentary duties.
Union®%’ precincts of the Art. 9 on relative immunity.

European Parliament

and outside the

Parliament’s premises

under the condition that

they are assertions

amounting to subjective

appraisals which present

a direct and obvious link

with a general interest

of concern to citizens**®

- No explicit reference to

hate speech.
European Members of the - No explicit reference to Main provisions:
Parliament’s European hate speech. - Rule 5 (2) stating that
Rules of Parliament - Standards of conduct Parliamentary immunity is
Procedure**® and procedural rules to not a member's personal

deal  with immunity privilege but a guarantee of

cases apply to members the independence of

committing hate speech. Parliament as a whole and of

its members;
- Rule 7 regulating the

procedure to request defence
of immunity from a member;

- Rule 8 setting out the
procedure for urgent matters;

No specific procedure laid
down in the Protocol. the
procedure is laid down in the
RoP of the EP.

- Possibility of lodging an
internal appeal against the
measures foreseen by Rule
165 and Rule 166 by the
member concerned within
two weeks of notification of
the penalty imposed (Rule
167).

- Examination of immunity
cases concerning Members
Of The European Parliament
allegedly committing an
offence by the Committee on

Associated procedures Applicable sanctions

Please, see Section 5.1.2

Measures applicable in the event of
breach of Rule 11 or in case of
disturbances to the Parliamentary
sitting (Rule 165):

- call to order the member;

- call the member again if the
offence is repeated;

- deny the member the right to
speak and exclude him/her from the
Chamber for the remainder of the
sitting;

- exclude him/her from the Chamber
in serious cases without a second

“7protocol on the Privileges and Immunities of the European Union, available at: https://www.ecb.europa.eu/ecb/legal/pdf/c 32620121026en protocol 7.pdf.

448 CJEU, Patriciello, C-163/10, EU:C:2011:543 : The CJEU ruled that Article 8 of the Protocol on the Privileges and Immunities of the European Union must be
interpreted to the effect that a statement made by a Member of the European Parliament beyond the precincts of that institution and giving rise to prosecution in his
Member State of origin for the offence of making false accusations does not constitute an opinion expressed in the performance of his parliamentary duties covered by
the immunity afforded by that provision unless that statement amounts to a subjective appraisal having a direct, obvious connection with the performance of those
duties. It is for the court making the reference to determine whether those conditions have been satisfied in the case in the main proceedings.

449 European Parliament Rules of Procedure, 8" parliamentary team, available at: http://www.europarl.europa.eu/sipade/rulesleg8/Rulesleg8.EN.pdf.
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Title
of document

Internal rules
for the Advisory
Committee (AC)
dealing with
harassment
complaints
between

Scope Coverage of

of application hate speech

- Members of - No explicit reference to
the European hate speech.

Parliament;

- APAs.

- Rule 9 laying down the
procedure to decide on
requests for the waiver of
immunity put forward by the
national competent authority;
- Rule 11 requiring members
to adopt a conduct
characterised by  mutual
respect and based on the
values and principles laid
down in EU Treaties.

- Art.7 stating that any APA

who is experiencing
harassment, as defined in
Art. 3, committed by a

Member of the European
Parliament may report the
matter to the Advisory

118

Legal Affairs (Annex VI to
the RoP, Section XVI):

- Request sent to the
Parliament by the national
authorities of a Member
State asking for the waiver
of the immunity of the
member concerned or
request made by a member
that his or her immunity be
defended in respect of legal
proceedings being brought
against him/her;

- Examination of the case by
JURI on the basis of
documentary evidence sent

by the national authority
and/or the member
concerned;

- Hearing of the member

- Drafting of a report
containing recommendations
on whether or not to waive
or to defend the immunity by
the Rapporteur;

- Submission of the report to
the Parliament’'s plenary
where a final decision is
voted;

- Notification of the decision
to the national authority and
to the member concerned.

- Harassment cases are dealt
with by an Advisory
Committee (AC) which has a
role of mediation (Art. 4).
Procedure:

- Hearing of
concerned and,

the APA
possibly,

Associated procedures Applicable sanctions

call;

- close or suspend the sitting for a
specific period in case the business
of the house is obstructed.

Penalties applicable in exceptionally
serious cases of disorder or
disruption of Parliament (Rule 166):

- reprimand;

- forfeiture of entitlement to the
daily subsistence allowance for a
period of between two and ten days;
- temporary suspension  from
participation in all or some of the
activities of Parliament for a period
of between two and ten consecutive
days without prejudice to the right
to vote in plenary;

- submission to the Conference of
Presidents of a proposal for the
member’s suspension or removal
from one or more of the offices held
by the member in Parliament.

- Early termination of an office
foreseen for cases of serious
misconduct (Rule 21).

No reference to a specific sanction.
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Title Scope Coverage of Main provisions Associated procedures Applicable sanctions
of document of application hate speech

accredited Committee. other staff members or
parliamentary members by the AC;
assistants - A confidential report with
(APAs) and proposals on actions to be
members of the taken is forwarded by the AC
European to the College of Quaestors
parliament and (Art. 10);

its prevention - Notification of the AC by
at the the College of Quaestors of
workplace**® the measures to take (Art.

12).

450 Internal rules for the Advisory Committee dealing with harassment complaints between accredited parliamentary assistants (APAs) and Members of the European
Parliament and its prevention at the workplace, available at http://www.europarl.europa.eu/RegData/publications/divers/2014/0004/EP-
PE DV%282014%290004 XL.pdf.
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As illustrated in the table above, rules covering hate speech can be divided into the
following categories depending on whom they are addressed to:

rules applicable to all EU officials;

rules applicable to officials of the Commission;

rules applicable to Commissioners;

rules applicable to officials of the Parliament;

rules applicable to Members of the European Parliament.

The liability of EU officials is mainly regulated under the Staff Regulations of Officials of the
European Union and Annex IX of the Regulations on Disciplinary Proceedings, whereas the
liability of Members of the European Parliament falls within the framework of the immunity
regime and the European Parliament’s RoP. The Code of Conduct for Commissioners
provides for the liability of members of the Commission.

None of the analysed rules make an explicit reference to hate speech offences.
However, some general rules prohibit the use of offensive language and call on officials
and/or members to refrain from uttering insulting remarks. These rules are provided in:

e The Commission Decision of 26th April 2006 on the European Commission policy
on protecting the dignity of the person and preventing psychological harassment
and sexual harassment;

e The Guidelines for All Staff on the Use Of Social Media;

e The Commission policy on the internal use of email;

e The Guidelines for the personal use of social media for staff working within the
General Secretariat of the European Parliament.

[ ]

In the absence of an explicit reference to hate speech in the applicable rules, incidents of
hate speech involving EU officials, Members of the European Parliament and Commissioners
may fall within the framework applicable to discrimination and harassment. Some
overlaps between the offence of hate speech and discrimination and psychological
harassment may arise. In the jurisprudence of the ECtHR**! hate speech has been found to
be in breach of the underlying value of non-discrimination of the European Convention on
Human Rights**2. It has been understood as covering ‘all forms of expression which spread,
incite, promote or justify various forms of hatred based on intolerance’. Similarly to
psychological harassment, hate speech undermines the dignity of the person**3. Moreover,
similarly to harassment which may be committed through intentional spoken or written
language harmful to the personality of the victim, hate speech may take various forms such
as any form of expression regarded as offensive to racial, ethnic, religious groups and
minorities. Finally, hate speech may consist of comments which are directed against a
particular group of persons or a single individual as in the case of harassment.

No definition of hate speech is provided by the Court of Justice of the European Union.
With regard to hate speech offences committed within EU institutions, different liability

regimes and disciplinary proceedings may apply depending on whether the offence is
perpetrated by officials or Members of the Parliament and Commission.

451 ECtHR Fact Sheet- Hate Speech http://www.echr.coe.int/Documents/FS Hate speech ENG.pdf.
452 ECHR, available at http://www.echr.coe.int/Documents/Convention ENG.pdf.
453 ECtHR Fact Sheet- Hate Speech http://www.echr.coe.int/Documents/FS_Hate speech ENG.pdf.
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Any official who would commit hate speech would be sanctioned under the Staff
Regulations of Officials of the European Union and Annex IX of the Regulations on
Disciplinary Proceedings. These, as described in detail in Table 1, provide a general
framework in the event of failure by officials to comply with general obligations of conduct
laid down in the Regulations and any other documents which explicitly or implicitly refer to
them (e.g. Code of European Code of Good Administrative Behaviour). On the basis of
these standards, an official who makes offensive statements may be punished under Article
9 of Annex IX according to which a range of disciplinary measures from reprimand to
removal from post can be imposed.

Different rules apply to Members of the European Parliament and the Commission.

Immunity regime of Members of the European Parliament

Members of the European Parliament (MEPs) enjoy absolute immunity (or non-liability) for
votes cast and opinions expressed in the performance of their duties, which is granted by
Article 8 of the Protocol on the Privileges and Immunities of the European Union
(hereinafter: the Protocol), and relative immunity (or inviolability) from prosecutions and
restrictions of their personal freedom during the sessions of the European Parliament
(relative immunity or inviolability), which is granted by Article 9 of the Protocol.

Absolute immunity aims to protect the freedom of expression and independence of MEPs.
This immunity prevents any type of judicial proceedings being brought against MEPs for
votes and opinions expressed in the exercise of their functions. It applies even after the
end of the parliamentary mandate and may not be waived nor renounced. Relative
immunity, on the other hand, applies only for the duration of the mandate, is excluded
when MEPs are caught in flagrante delicto and may be waived by the European Parliament.

While the scope of absolute immunity is established by EU law, the scope of relative
immunity is partly determined by national law as MEPs keep enjoying the immunities
accorded to members of their national parliaments when they are in the territory of their
home State.

It is therefore important to establish if statements made by MEPs, which may amount to
hate speech offences (depending on how they are qualified by national law), fall within the
scope of Article 8 or 9 of the Protocol, as the legal consequences will differ. If the
statements in question have been made by MEPs in the performance of their duties, they
are covered by absolute immunity. In this case, MEPs may not be prosecuted for hate
speech offences . If the statements in question have not been made in the exercise of
parliamentary duties and thus fall outside the scope of absolute immunity, they might still
be covered by relative immunity (Article 9 of the Protocol), if the applicable national rules
on relative immunity so provide. However, relative immunity granted by Article 9 of the
Protocol may be waived by the European Parliament at the request of the competent
national authority.

The case law of the CIJEU clarified when opinions expressed by MEPs are linked to the
performance of their duties and thus covered by absolute immunity as referred to in Article
8 of the Protocol.

Parliamentary immunity includes not only rights but also responsibilities**. While Members
benefit, in the exercise of their duties, from immunity, they are still subject to the

454 Opinion of Advocate General Jdéskinen in the Patriciello case, 9 June 2011, para. 57-59.
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disciplinary measures foreseen by the RoP. Thus, when hate speech is committed by
Members of the European Parliament during its sittings immediate measures (rule 165 of
the RoP**®) and penalties (rule 166 of the RoP**®) may be applied.

Interpretations by the CJEU

The case-law of the CIJEU*’ complements the legal framework on immunity by clarifying
the scope of the immunity granted by Article 8 of the Protocol on the Privileges and
Immunities of the European Union.

With regard to statements made by Members of the European Parliament, which may cover
hate speech®®, the CJEU draws a distinction as to whether the opinion is expressed in the
exercise of parliamentary duties or not. Only in the first case, the Member benefits from
absolute immunity for the opinions expressed. It is, therefore, necessary to understand
what amounts to an exercise of a Member’s duties. In this respect, the CJEU has clarified
that opinions expressed in the performance of duties include statements made by Members
within the precincts of the Parliament. However, statements made by those Members
outside the premises of the Parliament may also amount to an opinion expressed in the
performance of their duties within the meaning of Article 8 of the Protocol insofar as they
are assertions amounting to subjective appraisal which present a direct and obvious link
with a general interest of concern to citizens.

If these criteria are satisfied, the opinions/statements of the Member are covered by
absolute immunity.

Interpretations by the European Parliament and its Committee on Legal Affairs

As explained by the JURI Committee, in relation to the request for waiver of immunity for
allegedly defamatory statements of a Croatian Member of the European Parliament, even
opinions which may be regarded as ‘offensive, excessive and annoying’ may be covered by
absolute immunity if directly and obviously linked to the exercise of duties**°. Opinions are
defined ‘in a wide sense so as to include remarks and statements that, by their content,
correspond to assertions amounting to subjective appraisal’®®®. However, the JURI
Committee has also clarified that statements contrary to Article 21 on Non-discrimination of
the EU Charter of Fundamental Rights do not fall within the immunity regime. In this
respect, the Committee emphasised that immunity is intended to guarantee members’

45 Rule 165 of the Parliament’s RoP foresees the following immediate measures: call to order the member; call
the member again if the offence is repeated; deny the member the right to speak and exclude him/her from the
Chamber for the remainder of the sitting; exclude him/her from the Chamber in serious cases without a second
call; close or suspend the sitting for a specific period in case the business of the house is obstructed.

436 Rule 166 of the Parliament’s RoP foresees the following penalties: reprimand; forfeiture of entitlement to the
daily subsistence allowance for a period of between two and ten days; temporary suspension from participation in
all or some of the activities of Parliament for a period of between two and ten consecutive days without prejudice
to the right to vote in plenary; submission to the Conference of Presidents of a proposal for the member’'s
suspension or removal from one or more of the offices held by the member in Parliament.

457 CJEU, Patriciello, C-163/10, EU:C:2011:543 ; Opinion of Advocate General Poiares Maduro in the Marra case,
26 June 2008.

458 Statements may amount to hate speech and trigger judicial proceedings depending on how the statement is
qualified by national law.

459EP, Committee on Legal Affairs, Report A8-0059/2015 of 24 March 2015 on the request for waiver of the
immunity of Ivan Jakoveié (2014/2169(IMM)), available at
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A8-2015-
0059+0+DOC+XML+VO//EN.

460 Ep, Committee on Legal Affairs, Report A6-0286/2009 of 30 April 2009 on the request for defence of the
immunity and privileges of Aldo Patriciello (2009/2021(IMM)), available at
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&reference=A6-2009-0286&language=EN.
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freedom of speech, but this freedom does not authorise slander, libel, incitement to hatred,

questioning the honour of others, or any violation of Article 21 of the Charter®?,

Another case examined by the JURI Committee concerned the request by an Italian
Member of the European Parliament for the defence of his immunity in connection with
investigations against him by the Court of Milan. The member in question had made
statements on supposed characteristics of the Roma ethnic group during a radio interview
on 8 April 2013. According to the Italian Prosecutor’s Office, these statements were
punishable as public defamation and spreading of discriminatory ideas founded on
superiority or racial hatred under the Italian Criminal Code*®2, In light of Article 8 of the
Protocol No 7, the Parliament’s decision not to defend the Member’s immunity was based
on the fact that his statements had no direct and obvious connection with his parliamentary
activities. Moreover, statements exceeded the tone generally encountered in political

debate and were deemed contrary to Article 21 of the Charter of Fundamental Rights*®.

Similarly, the Parliament waived the immunity of a French Member of the European
Parliament*** who was accused of incitement to hatred, discrimination or violence against a
group of persons on the ground of their religious affiliation, an offence provided for in
French law*®®. The alleged offence occurred during the Member’s campaign to be elected as
President of a French political party. Pursuant to a complaint with suit for damages brought
by the Association de défense des droits de ’'homme, a judicial investigation was opened by
the French Public Prosecutor in January 2012. Based on the investigations’ conclusions,
French authorities asked for the waiver of the Member’s immunity. The Parliament held that
the case did not fall within the scope of the Member’s political activities as Member of the
European Parliament since it concerned activities of a purely regional nature and, therefore,
the alleged action did not have a direct or obvious connection with the performance of
parliamentary duties.

Immunity regime of Members of the European Commission

Specific rules apply to Members of the European Commission. The immunity regime
applicable to Commissioners is limited to the territory of EU Member States with regard to
the acts performed within their mandates. An aspect in common to the two regimes is that
commissioners’ immunities last even after the end of the mandate as is the case for
absolute immunity of Members of the European Parliament. Members of the Commission
who commit hate speech could be subject to compulsory retirement or deprived of their
rights to a pension or other benefits by the CJEU on application by the Council acting by a
simple majority or by the Commission (Article 2.2 of the Code of Conduct for
Commissioners).

461 Ep, Committee on Legal Affairs, Report A7-0245/2014 of 24 March 2014 on the request for defence of the
immunity and privileges of Mario Borghezio (2013/2279(IMM)), available at
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-2014-
0245+0+DOC+XML+VO//EN.

462 Articles 81(1) and 595(1) of the Italian Criminal Code, Article 3(1) of Law No 205/1993 and Article 3(1)(a) of
Law No 654/197.

463 European Parliament decision of 2 April 2014 on the request for defence of the immunity and privileges of
Mario Borghezio (2013/2279(IMM)), available at:
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0257.

464 European Parliament decision of 2 July 2013 on the request for waiver of the immunity of Marine Le Pen
(2012/2325(IMM)), available at:
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-292.

465 Offence provided for in Article 24, paragraph 8, Article 23, paragraph 1 and Article 42 of the Act of 29 July
1881 and Article 93-3 of Act 82-652 of 29 July 1982, the penalties for which are laid down in Article 24,
paragraphs 8, 10, 11 and 12 of the Act of 29 July 1881 and Article 131-26(2) and (3) of the French Criminal Code.
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6.1.2. The Role of the Parliament in scrutinising other EU institutions

The European Parliament exercises democratic supervision over all the EU institutions,
particularly the Commission. It has the power to approve or reject the nomination of
Commissioners and the right to remove from office the Commission as a whole (Article 234
Treaty on the Functioning of the European Union (TFEU))*®. The Parliament can conduct
hearings and investigations and may put questions to the Commission and the Council.
Annex XIII of the Staff Regulations*®” provides that the Parliament can ask the President of
the Commission to withdraw confidence in an individual Member of the Commission. This
provision could apply to a Commissioner liable for misconduct such as hate speech. In this
case, the President of the Commission will either require the resignation of that member or
explain his/her refusal to do so before Parliament in the following part-session (Section II,
5). The Parliament’s opinion is also required for the replacement of the Member of the
Commission concerned as well as for the revision of the Code of Conduct for
Commissioners relating to ethical behaviour (Section II, 6). The Parliament can also
investigate potential Commission misconduct through committees of enquiries (Article 226
TFEU)*8,

6.2. Effectiveness of applicable rules, procedures and
mechanisms

A number of shortcomings with regard to the rules, procedures and mechanisms applicable
to hate speech are outlined below.

o Absence of rules, procedures and mechanisms specifically targeting hate
speech

Although there are rules, procedures and mechanisms applicable to misconduct in general
there are no provisions explicitly addressing hate speech. Most of the rules analysed during
the course of this study do not specifically target hate speech. Article 12 of the Staff
Regulations requiring officials to refrain from any action which might reflect adversely on
their position and Rule 11 of the RoP requiring Members of the European Parliament to
adopt a conduct characterised by mutual respect are general provisions not specific to hate
speech. Moreover, Article 24 of the Staff Regulations provides for assistance in proceedings
against any person perpetrating insulting or defamatory acts but does not specify of what
this assistance should consist. Similarly, Article 12a of the Staff Regulations on the
protection of victims of harassment does not clarify how prejudicial effects can be
prevented or limited. Moreover, victims of hate speech offences cannot lodge complaints
through a mechanism that is specific to hate speech.

Many of the stakeholders consulted during the preparation of these guidelines did not feel
the need for specific provisions on hate speech, since Article 12 of the Staff Regulations is
sufficiently broad to cover all kinds of conduct related to the dignity of EU officials,
including hate speech. Hate speech incidents are indeed not frequently reported among EU

466 Consolidated version of the Treaty on the Functioning of the European Union, available at:
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:12012E/TXT.

467 Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff
Regulations of Officials and the Conditions of Employment of Other Servants of the European Communities and
instituting special measures temporarily applicable to officials of the Commission (Staff Regulations of Officials),
Q] L 56, 4.3.1968, p. 1-7, available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1429099392490&uri=CELEX:31968R0259(01). It was last amended by Regulation (EU,
Euratom) No 1023/2013 of the European Parliament and of the Council of 22 October 2013 amending the Staff
Regulations of Officials of the European Union and the Conditions of Employment of Other Servants of the
European Union, O] L 287, 29.10.2013, p. 15-62, available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1429098882261&uri=CELEX:32013R1023.

468 Consolidated version of the Treaty on the Functioning of the European Union, available at
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:12012E/TXT.
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officials. However, the limited nhumber of complaints on hate speech may also stem from
staff members not being sufficiently aware of the offence and as a result not reporting
incidents. The lack of specific reporting mechanisms and procedures may also result in the
reluctance of victims to report offences of hate speech. Difficulties in proving hate speech
incidents could be another reason why these offences go unreported. The lack of rules
explicitly referring to hate speech is an issue given that this type of offence can be difficult
to detect*®°.

Moreover, there have been offences committed by Members of the European Parliament.
The Results of monitoring by ENAR and the European office of International Lesbian, Gay,
Bisexual, Trans and Intersex Association (ILGA-Europe) on discriminatory and/or intolerant
remarks made by politicians indicate that 42 hate speech incidents occurred during the
2014 European Parliament election campaign®’®. Five of these incidents were committed by
Members of the European Parliament.

o Broad discretionary power of the Appointing Authority (AA)
The disciplinary procedure, regulated by Annex IX of the Staff Regulations, is within the
remit of the Appointing Authority. The latter may, on the basis of the investigation report,
decide:

o not to apply disciplinary measures even in cases where there has been a failure
to comply with obligations (Article 3);

o to involve or not the Disciplinary Board (DB) for cases falling under Article 86 of
the Staff Regulations (Article 3);

o to impose a penalty (Article 9).

The Appointing Authority can also appoint members of the Disciplinary Board (Article 6). It
has broad discretionary power with regard to both disciplinary measures, procedures and,
penalties. Moreover, according to stakeholders interviewed for this study, there is no
external monitoring of the decisions of the Appointing Authority.

o No consideration for the particular vulnerability of the victim
Article 10 of Annex IX of the Staff Regulations lists a range of factors to be taken into
account in determining the severity of the penalty and the seriousness of the misconduct.
Among these, no reference is made to the particular vulnerability of the victim. Certain
persons may be particularly vulnerable to hate speech on the basis of their religion, race,
colour, ethnic or social origin etc. and may, thus, need more protection than others.

o No power to act on its own initiative

As explained above, immunities apply to EU officials only when the offence was committed
during the execution of their duties in their capacity as officials of the EU. If the prosecution
of a Member State decides to open an investigation against an official, it submits a request
for the waiver of the immunity to the EU institution. In practice, such requests are never
refused according to the consulted stakeholders*’!. However, it is not clear what would
happen when the Member State concerned does not request the waiver of immunity. In this
case no procedure is opened.

469 CoE, Manual on Hate Speech, (2009) available at
http://www.coe.int/t/dghl/standardsetting/hrpolicy/Publications/Hate Speech EN.pdf.

470 ENAR and ILGA Europe (2014) Reporting hate speech in the #EP2014 campaign, available at http://www.enar-
eu.org/IMG/pdf/nohateep2014 report - 3 july.pdf.

471 Information collected in June 2015 through consultation with stakeholder (official of the European Commission
(DG HR Unit HR.IDOC.1)).
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The same issue emerges in relation to the immunities of Members of the European
Parliament. When hate speech offences are committed by Members in the territory of a
Member State, a request for the waiver of the immunity is usually made by the national
authority of the Member State concerned. However, not all national authorities would
initiate proceedings in case of hate speech incidents and would request the waiver of
immunities. In the absence of such a request, the European Parliament cannot act on its
own initiative with respect to immunities. Only when the incident occurs within the
precincts of the Parliament, the President may act by imposing sanctions on the member
who committed hate speech.

o Lack of enforceability of soft law instruments
The European Code of Good Administrative Behaviour promotes important principles, such
as integrity and non-discrimination. In case of a breach of the obligations set out in this
Code, officials can be subject to disciplinary proceedings.

The Code should be regarded as a development of the principles and obligations enshrined
in the Staff Regulations. However, the Code is not legally binding on EU institutions.

. Low sanctions applied in practice
Various sanctions can be applied in disciplinary proceedings from warning to dismissal. The
criteria used in the selection of the sanctions are the seriousness of the facts, the context,
the circumstances and whether the offence was carried out repeatedly. If the conduct in
question is not serious, financial sanctions or measures that can affect officials’ careers are
not imposed. In some cases, the willingness of the offender to reach an amicable solution
of the situation could be regarded as a mitigating circumstance.

The results of monitoring by ENAR and ILGA-Europe reveal that reactions to hate speech
offences committed during the 2014 European Parliament election campaign are
disproportionately weak*’?. For example, there were no direct reactions to offensive
statements against Russian speaking people made by a Latvian candidate, Member of the
European Parliament. Stakeholders reported three cases concerning hate speech: two
involving officials of the Commission and one involving a Polish Member of the European
Parliament*’3. In the former cases, sanctions in the form of reprimand were imposed. In
the latter case, the member committing hate speech was fined by the Parliament with a
fine of EUR 3040, which is low in proportion to the offence.

. Limited scope of the disciplinary measures regulated by the Rules of
Procedure of the Parliament

Currently, the RoP are under the scrutiny of the Committee on Constitutional Affairs which
is entrusted with analysing the rules with a view to identifying possible shortcomings and
suggest improvements. From the analysis of these rules some shortcomings have emerged,
in particular, the limited applicability of immediate measures (rule 165) and penalties (rule
166), which can be adopted only when the conduct of the Member of the Parliament causes
disruption or disturbance to the sessions of the Parliament. As a consequence, the
European Parliament is not entitled to apply these measures to hate speech incidents
occurring outside the context of Parliament’s sittings.

472 ENAR and ILGA Europe (2014) Reporting hate speech in the #EP2014 campaign, available at http://www.enar-
eu.org/IMG/pdf/nohateep2014 report - 3 july.pdf

473 Information collected in June 2015 through consultation with stakeholders (official of the European Commission
(DG HR Unit HR.IDOC.1) and representative of ENAR).
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o Lack of monitoring of the compliance with the Charter of Fundamental
Rights

There is no monitoring mechanism in place to ensure the respect of the Charter of

Fundamental Rights by officials and Members of the European Parliament and Commission.

It is the task of the Heads of Unit to monitor compliance with the Charter by the officials
within their units and act on complaints. However, conformity with the Charter is
guaranteed in elaborating rules and procedures.

o Lack of political mechanisms within EU Parliament’s political groups to
sanction hate speech
The European Parliament’s political groups do not have political mechanisms to sanction
hate speech incidents committed by their members. These mechanisms would ensure
political accountability and have a dissuasive effect on politicians using offensive language.
Such mechanisms do exist and are effective in the national Parliaments of a
minority of Member States.

6.3. Concluding remarks and recommendations on addressing
hate speech within the EU institutions

Recent times have seen an increase in online racism and xenophobia and an escalation in
the negative sentiments against certain groups in the EU. In particular, recent incidents of
hate speech by Members of the European Parliament have been highlighted for example
through the ILGA/ENAR monitoring of the 2014 European Parliament election campaign.
Therefore, the following recommendations are being put forward to bolster the framework
for tackling hate speech within the European Parliament:

o Include an explicit reference to hate speech in the Staff Regulations and Annex
IX of the Regulations as well in all pertinent legal standards applicable to EU
institutions. This reference should be accompanied by a clear definition of hate
speech in line with the provisions of the CFD*"*,

o Reform the applicable rules with regard to sanctions to ensure that they are
sufficiently effective, dissuasive and proportionate to tackle hate speech offences.
Qualify hate speech offences as ‘serious’ cases of misconduct in the Staff
Regulations and Annex IX of the Regulations.

. Adopt guidelines establishing detailed standards of conduct of officials of EU
institutions and Members of the Commission and Parliament, including in relation to
the use of language.

o Adopt guidelines defining clear criteria on how to differentiate between
statements made during a political discussion and statements amounting to hate
speech.

. In interpreting the scope of absolute immunity of Members of the European

Parliament, ensure a balance between the freedom of expression of Members which
is essential for their ability to perform their duties, as guaranteed by Article 8 of the
Protocol on the Privileges and Immunities of the European Union, and the right of
citizens to access to justice when they become victims of insulting and/or
defamatory statements made by Members of the European Parliament.

. Assess on a large scale how hate speech and related offences are sanctioned in
practice within EU institutions and make data available to the public. This data

474 Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by
means of criminal law.
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availability would enhance transparency of EU institutions and public confidence on
the institutions’ capacity to address hate speech effectively.

Ensure an external monitoring of the activities and decisions of the Appointing
authority in disciplinary matters.

Establish criteria for limiting the exercise of the discretionary power of the
Appointing Authority.

Consider the particular vulnerability of the victim of hate speech in providing the
necessary assistance. Assistance through confidential counsellors and/or mediators
provided to victims of harassment could be extended to victims of hate speech.

Provide EU institutions, in general, and the European Parliament, in particular,
with the power to act on their own initiative to sanction hate speech offences
committed by EU officials as well as with regard to members who benefit from
immunity, including where requests for the waiver are not made at national level.

Expand the scope of Rules 165 (immediate measures) and 166 (penalties) of the
RoP to ensure that these measures can be applied outside the context of
Parliamentary sittings.

Introduce specific provisions on hate speech in all the rules regulating the use of
social media by officials of EU institutions and Members of the Commission and
Parliament.

Introduce and/or strengthen prevention measures such as training specifically
targeting hate speech and promote a culture in which hate speech and other forms
of violence in the workplace are considered unacceptable.

Introduce within the European Parliament’s political groups political mechanisms
to sanction hate speech incidents committed by their members.
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Annex I - List of information sources

Case-law

EU case-law

CJEU, Judgment of the Court (Grand Chamber) of 6 September 2011, Patriciello, C-163/10,
EU:C:2011:543, available at: http://curia.europa.eu/juris/liste.jsf?language=en&num=C-163/10

International case-law

ECtHR, Case Steel and Morris VS. UK, (15 May 2005) available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-68224#{"itemid":["001-68224"]}

ECtHR, Erbakan v. Turkey, application no. 599405/00, 6 July 2006, available at:
http://hudoc.ec