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ANNEX

2009/0165 (COD)
Amended proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on common procedures for granting and withdrawing international protection status

(Recast)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article
78(2)(d) thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and Social Committee®,
Having regard to the opinion of the Committee of the Regions?,

Acting in accordance with the ordinary legislative procedure,

Whereas:

2 oJC[...[...}p. [...]
OJCL[.1[..1.p. [...]
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4 new

@ A number of substantive changes are to be made to Council Directive 2005/85/EC of 1
December 2005 on minimum standards on procedures for granting and withdrawing

refugee status®. In the interest of clarity, that Directive should be recast.

W 2005/85/EC recital 1 (adapted)
= new

(2) A common policy on asylum, including a Common European Asylum System, is a
constituent part of the European Union's objective of establishing progressively an area of
freedom, security and justice open to those who, forced by circumstances, legitimately
seek protection in the X> Union <X] Semmunity. = It should be governed by the principle
of solidarity and fair sharing of responsibility, including its financial implications, between
the Member States. <

W 2005/85/EC recital 2

3) The European Council, at its special meeting in Tampere on 15 and 16 October 1999,
agreed to work towards establishing a Common European Asylum System, based on the
full and inclusive application of the Geneva Convention of 28 July 1951 relating to the
status of refugees, as amended by the New York Protocol of 31 January 1967 (Geneva
Convention), thus affirming the principle of non-refoulement and ensuring that nobody is

sent back to persecution.

i OJ L 326, 13.12.2005, p. 13.
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W 2005/85/EC recital 3 (adapted)

4) The Tampere Conclusions provide that a Common European Asylum System should
include, in the short term, common standards for fair and efficient asylum procedures in
the Member States and, in the longer term, X> Union <X] Sermmauniy rules leading to a
common asylum procedure in the European X> Union <X] Semmunity.

W 2005/85/EC recital 4

= new

5) = The first phase of a Common European Asylum System was achieved through the
adoption of relevant legal instruments foreseen in the Treaties, including Directive
2005/85/EC which was < i

first measure on asylum procedures.

4 new

(6) The European Council, at its meeting of 4 November 2004, adopted the Hague
Programme, which set the objectives to be implemented in the area of freedom, security
and justice in the period 2005-2010. In this respect, the Hague Programme invited the
European Commission to conclude the evaluation of the first phase legal instruments and
to submit the second phase instruments and measures to the Council and the European
Parliament. In accordance with the Hague Programme, the objective to be pursued for the
creation of the Common European Asylum System is the establishment of a common

asylum procedure and a uniform status valid throughout the Union.
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(7)

(8)

(9)

In the European Pact on Immigration and Asylum, adopted on 16 October 2008, the
European Council noted that considerable disparities remain between one Member State
and another concerning the grant of protection and called for new initiatives, including a
proposal for establishing a single asylum procedure comprising common guarantees, to
complete the establishment of a Common European Asylum System, provided for in the

Hague Programme.

The European Council, at its meeting of 10-11 December 2009, adopted the Stockholm
Programme which reconfirmed the commitment to establishing a common area of
protection and solidarity based on a common asylum procedure and a uniform status for
those granted international protection based on high protection standards and fair and
effective procedures by 2012. The Stockholm Programme affirmed that people in need of
international protection must be ensured access to legally safe and efficient asylum
procedures. In accordance with the Stockholm Programme, individuals, regardless of the
Member State in which their application for asylum is lodged, should be offered the same
level of treatment as regards procedural arrangements and status determination. The
objective should be that similar cases should be treated alike and result in the same

outcome.

The resources of the European Refugee Fund and of the European Asylum Support Office,
established by Regulation (EU) No 439/2010 of the European Parliament and of the
Council*, should be mobilised to provide adequate support to the Member States' efforts
relating to the implementation of the standards set in the second phase of the Common
European Asylum System, in particular to those Member States which are faced with
specific and disproportionate pressures on their asylum systems, due in particular to their

geographical or demographic situation.

4

OJ L 132, 29.5.2010, p.11.
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(10)

In order to ensure a comprehensive and efficient evaluation of the international protection
needs of applicants within the meaning of Directive [.../.../EU] [on minimum standards for
the qualification and status of third country nationals or stateless persons as beneficiaries
of international protection and the content of the protection granted (the Qualification
Directive)], the Union framework on procedures for granting international protection

should be based on the concept of a single asylum procedure.

(11)

WV 2005/85/EC recital 5

= new

The main objective of this Directive is to = further develop the standards for procedures in
Member States for granting and withdrawing international protection with a view to

establishing a common asylum procedure in the Union < #

(12)

W 2005/85/EC recital 6
= new

The approximation of rules on the procedures for granting and withdrawing

= international protection < refugeestatus should help to limit the secondary movements
of applicants for = international protection < asys between Member States, where such
movement would be caused by differences in legal frameworks = , and create equivalent
conditions for the application of Directive [.../.../EU] [the Qualification Directive] in
Member States <.

5168/12
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(13)

W 2005/85/EC recital 7
= new

hat Member States should have the power to

introduce or maintain more favourable provisions for third country nationals or stateless
persons who ask for international protection from a Member State, where such a request is
understood to be on the grounds that the person concerned is = in need of international
protection <= aefugee within the meaning of = Directive [.../.../EU] [the Qualification
Directive] < Axt i

(14)

W 2005/85/EC recital 9
= new

With respect to the treatment of persons falling within the scope of this Directive, Member

States are bound by obligations under instruments of international law to which they are

(15)

W 2005/85/EC recital 10

= new

It is essential that decisions on all applications for = international protection < asysa be
taken on the basis of the facts and, in the first instance, by authorities whose personnel has
the appropriate knowledge or has receiveds the necessary training in the field of asylum
and = international protection < refugee matters.

5168/12
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(16)

(17)

(18)

W 2005/85/EC recital 11 (adapted)
= new

It is in the interest of both Member States and applicants for = international protection <=
asyum B that a decision is made <X] te-make-a-deeisien as soon as possible on
applications for = international protection < asyus, = without prejudice to an adequate

and complete examination <.

It is also in the interest of both Member States and applicants to ensure a correct

recognition of international protection needs already at first instance. To that end,
applicants should be provided at first instance, free of charge, with legal and procedural
information, taking into account their particular circumstances. The provision of such
information should inter alia enable the applicants to better understand the procedure, thus
helping them to comply with the relevant obligations. It would be disproportionate to
require Member States to provide such information only through the services of qualified
lawyers. Member States should therefore have the possibility to find the most appropriate
modalities for the provision of such information, such as through non-governmental

organisations, government officials or specialised services of the State.

In appeals procedures, subject to certain conditions, applicants should be granted free legal
assistance and representation provided by persons competent to do so under national law.
Furthermore, at all stages of the procedure, applicants should have the right to consult, at

their own cost, legal advisers or counsellors permitted as such under national law.

5168/12
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(19)

W 2005/85/EC recital 12

= new

The notion of public order may = inter alia < cover a conviction for committing a serious

crime.

(20)

W 2005/85/EC recital 13 (adapted)
= new

In the interests of a correct recognition of those persons in need of protection as refugees
within the meaning of Article 1 of the Geneva Convention = or as persons eligible for

subsidiary protection <=, every applicant should have an

effective access to procedures, the opportunity to cooperate and properly communicate
with the competent authorities so as to present the relevant facts of his/her case and
sufficient procedural guarantees to pursue his/her case throughout all stages of the
procedure. Moreover, the procedure in which an application for = international

protection <= asyem is examined should normally provide an applicant at least with the
right to stay pending a decision by the determining authority, access to the services of an
interpreter for submitting his/her case if interviewed by the authorities, the opportunity to
communicate with a representative of the United Nations High Commissioner for Refugees
(UNHCR) = and with organisations providing advice or counselling to applicants for
international protection ¢ erwith-ary-erganisation-working-ontisbehalf, the right to

appropriate notification of a decision, a motivation of that decision in fact and in law, the
opportunity to consult a legal adviser or other counsellor, and the right to be informed of
his/her legal position at decisive moments in the course of the procedure, in a language
he/she = understands or < X> is <X] ear reasonably be supposed to understand = and, in
the case of a negative decision, the right to an effective remedy before a court of a
tribunal <.
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WV 2005/85/EC recital 14

4 new

(21) With a view to ensuring an effective access to the examination procedure, officials who
first come into contact with persons seeking international protection, in particular those
carrying out surveillance of land or maritime borders or conducting border checks, should
receive instructions and necessary training on how to recognise and deal with requests for
international protection. They should be able to provide third country nationals or stateless
persons who are present in the territory, including at the border, in the territorial waters or
in the transit zones of the Member States, and wish to request international protection, with
all relevant information as to where and how applications for international protection may
be lodged. Where those persons are present in the territorial waters of a Member State,
they should be disembarked on land and have their applications examined in accordance

with this Directive.

(22) In order to facilitate access to the examination procedure at border crossing points and in
detention facilities, information should be made available on the possibility to request
international protection. Basic communication necessary to enable the competent
authorities to understand if persons declare their wish to apply for international protection

should be ensured through interpretation arrangements.
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(23)

(24)

(25)

(26)

(27)

In addition, applicants in need of special procedural guarantees, such as minors,
unaccompanied minors, persons who have been subjected to torture, rape or other serious
acts of violence or disabled persons, should be provided with adequate support in order to
create the conditions necessary for their effective access to procedures and presenting the
elements needed to substantiate the application for international protection.

National measures dealing with identification and documentation of symptoms and signs
of torture or other serious acts of physical or mental violence, including acts of sexual
violence, in procedures covered by this Directive should inter alia be based on the Manual
on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment (Istanbul Protocol).

With a view to ensuring substantive equality between female and male applicants,
examination procedures should be gender sensitive. In particular, personal interviews
should be organised in a way which makes its possible for both female and male applicants
to speak about their past experiences in cases involving gender based persecution. The
complexity of gender related claims should be properly taken into account in procedures
based on the safe third country concept, the safe country of origin concept or the notion of

subsequent applications.

The best interests of the child should be a primary consideration of Member States when
implementing this Directive, in line with the Charter of Fundamental Rights of the
European Union and the 1989 United Nations Convention on the Rights of the Child.

Procedures for examining international protection needs should be organised in a way that
makes it possible for the competent authorities to conduct a rigorous examination of
applications for international protection.

5168/12
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W 2005/85/EC recital 15
= new

(28) Where an applicant makes a subsequent application without presenting new evidence or
arguments, it would be disproportionate to oblige Member States to carry out a new full
examination procedure. In these cases, Member States should = be able to dismiss an
application as inadmissible in accordance with the res judicata principle < have-a-cheiee

W 2005/85/EC recital 16

= new

(29) Many asy#aa applications = for international protection < are made at the border or in a
transit zone of a Member State prior to a decision on the entry of the applicant. Member
States should be able to = provide for admissibility and/or substantive examination

procedures which make it possible to decide on applications made at the border or in

transit zones at those locations in well-defined circumstances <
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W 2005/85/EC recital 17
= new

(30) A key consideration for the well-foundedness of an asy#g#a application = for international
protection < is the safety of the applicant in his/her country of origin. Where a third
country can be regarded as a safe country of origin, Member States should be able to
designate it as safe and presume its safety for a particular applicant, unless he/she presents

sedlsus counter-indications.

W 2005/85/EC recital 18

(31) Given the level of harmonisation achieved on the qualification of third country nationals
and stateless persons as refugees, common criteria for designating third countries as safe

countries of origin should be established.

W 2005/85/EC recital 19

5168/12 VH/pf 12
ANNEX DG H1B LIMITE EN



W 2005/85/EC recital 20 (adapted)

W 2005/85/EC recital 21

= new

(33) The designation of a third country as a safe country of origin for the purposes of this
Directive cannot establish an absolute guarantee of safety for nationals of that country. By
its very nature, the assessment underlying the designation can only take into account the
general civil, legal and political circumstances in that country and whether actors of
persecution, torture or inhuman or degrading treatment or punishment are subject to
sanction in practice when found liable in the country concerned. For this reason, it is
important that, where an applicant shows that there are = valid < sereys reasons to
consider the country not to be safe in his/her particular circumstances, the designation of

the country as safe can no longer be considered relevant for him/her.

5168/12 VH/pf 13
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(34)

W 2005/85/EC recital 22 (adapted)
= new

Member States should examine all applications on the substance, i.e. assess whether the

applicant in question qualifies X> for international protection <X as-a+efugee in
...[.../[EU] [the Qualification Directive] SeunsH

accordance with Directive

d, except
where the present Directive provides otherwise, in particular where it can be reasonably
assumed that another country would do the examination or provide sufficient protection. In
particular, Member States should not be obliged to assess the substance of an asyus
application = for international protection < where a first country of asylum has granted
the applicant refugee status or otherwise sufficient protection and the applicant will be
readmitted to this country.

(35)

W 2005/85/EC recital 23

= new

Member States should also not be obliged to assess the substance of an an asydum
application = for international protection < where the applicant, due to a = sufficient <
connection to a third country as defined by national law, can reasonably be expected to
seek protection in that third country =, and there are grounds for considering that the
applicant will be admitted or re-admitted to that country <. Member States should only
proceed on this basis where this particular applicant would be safe in the third country
concerned. In order to avoid secondary movements of applicants, common principles for
the consideration or designation by Member States of third countries as safe should be
established.

5168/12
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W 2005/85/EC recital 24
= new

(36) Furthermore, with respect to certain European third countries, which observe particularly
high human rights and refugee protection standards, Member States should be allowed to
not carry out, or not to carry out full examination of asytess applications = for

international protection <= regarding applicants who enter their territory from such

European third countries.

W 2005/85/EC recital 25

4 new

(37) In order to facilitate regular exchange of information about the national application of the
safe country of origin, safe third country and European safe third country concepts and to
prepare possible further harmonisation in the future, Member States should notify or
periodically inform the Commission about the third countries to which these concepts are

applied.
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(38)

W 2005/85/EC recital 26

= new

With respect to the withdrawal of refugee = or subsidiary protection <= status, Member
States should ensure that persons benefiting from = international protection < sefuges
status are duly informed of a possible reconsideration of their status and have the

opportunity to submit their point of view before the authorities can take a motivated

decision to withdraw their status. &

(39)

WV 2005/85/EC recital 27 (adapted)

= new

It reflects a basic principle of X> Union <XI Semmunity law that the decisions taken on an
application for asy#em = international protection, the decisions concerning a refusal to re-
open the examination of an application after its discontinuation, <= and > the

decisions <XI on the withdrawal of refugee = or subsidiary protection < status are subject

to an effective remedy before a court or tribunal wHth#s
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W 2005/85/EC recital 28

(40) In accordance with Article 72 &4 of the Treaty on the Functioning of the European Union,
this Directive does not affect the exercise of the responsibilities incumbent upon Member
States with regard to the maintenance of law and order and the safeguarding of internal
security.

W 2005/85/EC recital 29

= new

(41) This Directive does not deal with procedures = between Member States < governed by
Regulation (EU) No [.../...

[establishing the criteria and mechanisms for determining the Member state responsible for

examining an asy#ga application = for international protection <= lodged in one of the
Member States by a third-country national = or a stateless person <] (the Dublin

Regulation).’

4 new

(42) Applicants with regard to whom Regulation (EU) No [.../...] [the Dublin Regulation]
applies should enjoy access to the basic principles and guarantees set out in this Directive
and to the special guarantees pursuant to Regulation (EU) No [.../...] [the Dublin
Regulation].

> DE considered recital (41) and recital (42) contradictory.
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W 2005/85/EC recital 30

(43) The implementation of this Directive should be evaluated at regular intervals petexceediag
baroyears.

W 2005/85/EC recital 31 (adapted)

(44)

sufficiently achieved by the Member States and can therefore, by reason of the scale and
effects of the action, be better achieved at X> Union <X] Sempmunity level, the

X> Union <X] Semmunaity may adopt measures, in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty on European Union. In accordance with the
principle of proportionality, as set out in that Article, this Directive does not go beyond

what is necessary in order to achieve that objective.

W 2005/85/EC recital 32
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WV 2005/85/EC recital 33

(45)

4 new

In accordance with Article 4a(1) of Protocol No. 21 on the position of the United Kingdom
and Ireland in respect of the Area of Freedom, Security and Justice, annexed to the Treaty
on European Union and the Treaty on the Functioning of the European Union, and without
prejudice to paragraph 2 of that Article, so long as the United Kingdom and Ireland have
not notified their wish to accept this measure, in accordance with Article 4 of that Protocol,
they are not bound by it and continue to be bound by Directive 2005/85/EC.

(46)

WV 2005/85/EC recital 34

In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed to
the Treaty on European Union and to the Treaty on the Functioning of the European
Union establishing-the EurepeanCommunity Denmark does not take part in the adoption

of this Directive and is not bound by it or subject to its application.
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W 2005/85/EC recital 8
= new

47 This Directive respects the fundamental rights and observes the principles recognised #
partieular by the Charter of Fundamental Rights of the European Union. = In particular,
this Directive seeks to ensure full respect for human dignity and to promote the application
of Articles 1, 18, 19, 21, 23, 24, and 47 of the Charter and has to be implemented
accordingly. <

4 new

(48) The obligation to transpose this Directive into national law should be confined to those
provisions which represent a substantive change as compared with the earlier Directive.
The obligation to transpose the provisions which are unchanged arises under the earlier

Directive.

(49) This Directive should be without prejudice to the obligations of the Member States relating
to the time-limit for transposition into national law of the Directive set out in Annex II,
Part B.
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WV 2005/85/EC
= new

HAVE ADOPTED THIS DIRECTIVE?,

CHAPTER I

GENERAL PROVISIONS

Article 1

Purpose

The purpose of this Directive is to establish ® common < gataiaum R procedures #
MemberStates for granting and withdrawing = international protection status by virtue of

Directive [.../.../EU] [the Qualification Directive] < refugee-status.

6 General scrutiny reservation: DE, EL, IT, PT, RO, SE, SK
Parliamentary scrutiny reservation: HU
Linguistic reservation: BG, HU, SE
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Article 2

Definitions

For the purposes of this Directive:

(@) "Geneva Convention™ means the Convention of 28 July 1951 relating to the status of

refugees, as amended by the New York Protocol of 31 January 1967;

4 new

(b) "application" or "application for international protection” means a request made by a third
country national or a stateless person for protection from a Member State, who can be
understood to seek refugee status or subsidiary protection status, and who does not
explicitly request another kind of protection outside the scope of Directive [.../.../EU] [the

Qualification Directive], that can be applied for separately;

5168/12 VH/pf 22
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(©)

WV 2005/85/EC
= new

"applicant” or "applicant for = international protection < asy#am" means a third country
national or stateless person who has made an application for = international protection <
asydum in respect of which a final decision has not yet been taken;

(d)’

4 new
< Council

"applicant in need of special procedural guarantees™ means an applicant & whose ability to

benefit from the rights and comply with the obligations provided for in this Directive is

limited © 2 [...] € due to 2_individual circumstances sich as & age, gender, sexual
orientation, gender identity, disability, serious @ [...] & illness, mental 2 [...] €
disorders® or consequences of torture, rape or other serious forms of psychological,

physical or sexual violence @ [...] &;

Reservation: AT, ES, IT, PT, RO

Scrutiny reservation: CZ, EL, FR, LU, SE, SK

ES, PT considered that persons with special needs should primarily be supported through
social assistance and not so much through providing special procedural guarantees.

FR, RO, SI, SK expressed in particular concerns on the reference to sexual orientation and
gender identity considering these circumstances at first sight not sufficient reasons for
obtaining an entitlement to special procedural guarantees.

EL, FR, LU suggested not to list the examples. EE, NL, MT could support the definition
but would prefer not listing examples.

Scrutiny reservation on "mental disorders™: AT, DE, ES

AT, DE suggested "mental illness" instead of "mental disorders".
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WV 2005/85/EC

= new

(ed) "final decision" means a decision on whether the third country national or stateless person
be granted refugee = or subsidiary protection < status by virtue of Directive [.../.../EU]
[the Qualification Directive] 2884/83/EC and which is no longer subject to a remedy
within the framework of Chapter V of this Directive irrespective of whether such remedy
has the effect of allowing applicants to remain in the Member States concerned pending its

(fe) "determining authority™ means any quasi-judicial or administrative body in a Member State
responsible for examining applications for = international protection <= asy#g#a competent
to take decisions at first instance in such cases=subjectte-Anrnext;

((VF3) "refugee” means a third country national or a stateless person who fulfils the requirements
of Article 2(d) of Directive [.../.../EU] [the Qualification Directive] +-efthe-Geneva

5168/12 VH/pf 24
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4 new

(h) "person eligible for subsidiary protection” means a third country national or a stateless
person who fulfils the requirements of Article 2(f) of Directive [.../.../EU] [the
Qualification Directive];

() "international protection status" means the recognition by a Member State of a third
country national or a stateless person as a refugee or a person eligible for subsidiary
protection;

W 2005/85/EC (adapted)

(ig) "refugee status"” means the recognition by a Member State of a third country national or
X> a <X stateless person as a refugee;

4 new

(k) "subsidiary protection status" means the recognition by a Member State of a third country
national or a stateless person as a person eligible for subsidiary protection;

U] "minor" means a third country national or a stateless person below the age of 18 years;

5168/12 VH/pf 25
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(m &)

W 2005/85/EC (adapted)
= New
< Council

"unaccompanied minor" means = a minor as defined in Article 2(I) of Directive

“representative’® means a & person or an organisation appointed by the competent bodies
2 [...1 "in order to assist and represent an unaccompanied minor in procedures
provided for in this Directive with a view to ensuring the child's best interests and
exercising legal capacity for the minor where necessary. Where an organisation 2 _is
appointed € 2 [...] €as a representative, it shall 2_designate & 2 [...] &a person

responsible for carrying out the duties of 2 _his organisation & 2 [...] &in respect of the

minor, in accordance with this Directive <

10
11

Scrutiny reservation: CZ, EL, SE

EL requested clarification if "organisations™ referred solely to NGOs or also to public
organisations.

EE proposed to insert: "of an unaccompanied minor".

Reservation CY on deletion on the phrase "to act as a legal guardian”.

In the same vein, Cion indicated it would like to keep the concept of the legal guardian in
the Directive.
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C})

(P %)

"withdrawal of = international protection < refugee status" means the decision by a
competent authority to revoke, end or refuse to renew the refugee = or subsidiary
protection <= status of a person in accordance with Directive [.../.../EU] [the Qualification
Directive] 2004/83/EC;

"remain in the Member State" means to remain in the territory, including at the border or in
transit zones, of the Member State in which the application for = international

protection < asye has been made or is being examined;s

(@)

4 new

I*® decision has been

"subsequent application™ means a further application made after a fina
taken on a previous application, including cases where the applicant has explicitly
withdrawn his/her application and cases where the determining authority has rejected an

application following its implicit withdrawal in accordance with Article 28(1).

12

13

Reservation: CY, NL expressing concerns about possible costs and potential abuse.
Scrutiny reservation: CZ, EE, EL, ES, FI, IT, SE, SI, SK.

EE, NL proposed to delete "final" arguing that it should be possible to reject a subsequent
application while the appeal in the initial application has not yet been finalised.
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W 2005/85/EC (adapted)

= new
Article 3
Scope
1. This Directive shall apply to all applications for = international protection < asylum made

in the territory, including at the border = , in the territorial waters <= or in the transit zones
of the Member States, and to the withdrawal of = international protection < sefugee

status.

2. This Directive shall not apply in cases of requests for diplomatic or territorial asylum

submitted to representations of Member States.
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(<
|

Mereever; Member States may decide to apply this Directive in procedures for deciding on
applications for any kind of international'* protection = falling outside of the scope of
Directive [.../.../EU] [the Qualification Directive] <.

Article 4%

Responsible authorities

1. Member States shall designate for all procedures a determining authority which will be
responsible for an appropriate examination of the applications in accordance with this

. = Member States shall ensure that that

authority is provided with appropriate means, including sufficient competent personnel, to
carry out its tasks in accordance with this Directive. <

14 NL expressed a preference for deleting "international™ given that "international protection™

is defined in the Qualification Directive whereas "international protection” in this paragraph
refers to protection falling outside the scope of that directive.

15 Scrutiny reservation: FR (also in relation to the Articles 31 and 43), PT
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2.1° Hewever: Member States may provide that > an <X] apether authority X> other than that

referred to in paragraph 1 <XI is responsible for the purposes of:

(@) = processing cases pursuant to Regulation (EU) No [.../...] [the Dublin

Regulation]"’, and

(b e) = granting or <= refusing permission to enter in the framework of the procedure
provided for in Article = 43 < 35-te-{53 subject to the conditions and as set out
therein = and on the basis of the opinion of the determining authority. < 3

16 DE proposed to delete paragraph 2.

BE, considering this a crucial issue because, explianed that in Belgian national law, the
Minister is responsible for the decision to remove an asylum seeker from the territory in
case this person is considered a danger to the public order. Given that this decision applies
on the whole of the territory and not only to border zones, BE proposed to maintain the
points (b) and (c) of the directive currently in force.

AT, DE suggested to avoid references to the Dublin Regulation considering that the scope
of this Regulation and the scope of the Asylum Procedures Directive have no overlap.

17
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3.18

4 new
< Council

Member States shall ensure that the personnel of the determining authority are properly
trained. **To that end, Member States shall provide for initial and, where relevant, follow-
up training which shall include the elements listed in Article 6(4) (a) to (e) of Regulation
(EU) No 439/2010. Member States shall also take into account the training established and

developed by the European Asylum Support Office. @ Persons interviewing applicants

pursuant to this Directive @ shall € also receive @ basic & training with regard to the

awareness of @ [...] & < consequences & of torture and of medical problems which

could adversely affect the applicants' ability to be interviewed. &

18

19

Scrutiny reservation: DE, ES, FR, IT, MT, NL, RO, SI, SK

DE, under reference to its proposals for Articles 18 and 24 contained in document 14909/11,
suggested a reference to general knowledge of problems which could impaire the applicant's
ability to be interviewed instead of basic training and no specific reference to torture. In
response, Cion wondered how knowledge could be obtained without training.

FR, supported by ES, rejected Article 4(3) finding it too binding. Alternatively, FR
expressed its support for the DE proposal contained in document 14909/11 for Article 18
suggesting to add at the end of paragraph 1 the phrase: "without prejudice to the fact that the
applicant can submit evidence to support his/her application.”

NL requested clarification whether all elements of the training need to be covered both in
the initial training and in the follow-up training.

ES, NL, SI, SK expressed concerns about the level of detail of the proposed provision
considering that the reference to EASO would suffice. In response, Cion indicated this
concerns basic training which should already be in place in the Member States. Furthermore,
Cion noted that EASO and the European Asylum Curriculum will be of use.

ES requested clarification on what would be the consequences if EASO would not submit its
training proposals in a timely manner.

Scrutiny reservation: PT arguing that the training provided by EASO should be sufficient.
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WV 2005/85/EC (adapted)

4.2  Where X> an authority is <X autherities-are designated in accordance with paragraph 2,
Member States shall ensure that the personnel of X> that authority <X] sueh-autherities
have the appropriate knowledge or receive the necessary training to fulfil their obligations
when implementing this Directive.

4 new
5. Applications for international protection made in a Member State to the authorities of

another Member State carrying out border or immigration controls there shall be dealt with
by the Member State in whose territory the application is made.

WV 2005/85/EC

= new

Article 5

More favourable provisions

Member States may introduce or maintain more favourable standards on procedures for granting
and withdrawing = international protection <= refugee-status, insofar as those standards are

compatible with this Directive.
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CHAPTER 11l

BASIC PRINCIPLES AND GUARANTEES

Article 6%°

Access to the procedure

1. Member States may require that applications for = international protection <= asyduma be
= lodged < maade in person and/or at a designated place =, without prejudice to
paragraphs 2, 3, and 4 <.

20 Reservation: CZ, NL
Scrutiny reservation: BE, CY, DE, EE, ES, HU, FR, IT, LU, RO, SE, SI, SK
In response to queries form BE, DE, ES, HU, SE, SI, SK on the requirements and
implications of registration of an application for international protection, Cion indicated that
a person becomes an applicant for international protection from the moment he/she
expresses a request for protection to any authority - the determining authority or any other
competent authority. From that moment on, basic rights must be provided, in particular the
right to remain. Registration is the act that an authority puts on record in writing that an
application for international protection has been made. Such record does not have any
additional legal effect in comparison to the earlier request for protection and can be basic.
Lodging the application is the step where the administrative formalities linked to the
transmission of the first essential elements of the application are completed. It requires the
applicant to communicate to the relevant authority the information that will enable the
examination of the application to begin. This authority can, but does not have to be, the
determing authority. The lodging of the application is the starting point for a number of
deadlines. Registering and lodging can be done at the same time.
AT, NL, SI wanted to make sure in the text that the applicant for international protection
lodges the application in person and is not replaced by his/her legal representative. In
response, Cion indicated that the article covers this concern given the term "without
prejudice to paragraphs 2, 3 and 4 in paragraph 1.S1 proposed to delete the phrase "without
prejudice to paragraphs 2, 3 and 4" considering it superfluous.
NL expressed concerns about a possible interpretation of the Article that all written forms
which are lodged by an applicant, including those not lodged in person and/or at a
designated place, must be considered as a complete application. For that reason, NL
proposed to split paragraph 3 and to replace at the beginning of the second part of the split
paragraph "An application for international protection is deemed..." by "Without prejudice
to paragraph 1, an application for interational protection is deemed..” and to adapt the
numbering of the paragraphs accordingly.
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2.21

4 new
< Council

2 When a person makes a request for international protection??, & Member States shall

ensure that @ the fact that the person is an applicant is reqgistered @ @ [...] & as soon as

possible © and no later than 3 working days® after such request has been made &
.2 [...]1 € 2 Member States shall also ensure that the authorities likely to receive

such requests for protection have the relevant instructions and that their personnel

receives the necessary training. In the implementation of this paragraph, Member

States shall take into account relevant guidelines developed by the European Asylum
Support Office?*. &

2 [...] €Member States shall ensure that 2 a person who has made a request for

international protection has an effective opportunity to lodge his/her application as soon as

possible. An application for international protection shall be deemed to have been lodged

once a form submitted by the applicant or a report prepared by the authorities has reached

the competent authorities of the Member State concerned. € 2 [...1 &

oL.]C

21

22
23

24

25

Reservation: SI

Scrutiny reservation: DE, EL

CY, supported by IT, SK, proposed "intends to make an application.

Reservation: CY, IT, ES, HU

CY, IT, ES rejected a deadline for registering an applicant considering this, in some cases,
unworkable. HU considered the "3 working day deadline” too short in particular in cases
when the application is made before some authorities not competent for asylum matters.

In this context, Cion noted that 72 hours would be an indication of time period which is
more consistent with the time periods contained in the EURODAC Regulation.

CZ, DE, LU, Sl suggested in relation to the last sentence of paragraph 2 to insert a general
reference to EASO in the recitals and SI proposed to stop the sentence after "..instructions".
In response, Cion indicated that this provision does not make the EASO guidelines binding
and that Member States are only in a position to apply the EASO guidelines from the
moment these will have come available.

Scrutiny reservation: DE, EE
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oL.]1¢C

42 Where 2 _the simultaneous & 2 [...] € request @ for € international protection 2 by a

large number of third country nationals or stateless persons @ < [...] & makes it

impossible in practice to respect the 2 [...] &time limit laid down in paragraph ©2 &
2 [...]1 €, Member States may provide for that time limit to be extended to 7 working

days.”’

W 2005/85/EC (adapted)

26 Scrutiny reservation: EL

21 Reservation: CZ, IT, ES
IT, ES considered 7 working days insufficient in case of a large influx of applicants for
international protection. IT proposed "30 working days".
CZ considered 7 working days too short in case people arrive at the airport.
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W 2005/85/EC article 6
= new
< Council

Article 7

Applications made on behalf of dependants or minors

1.2  Member States shall ensure that each adult having legal capacity has the right to make an
application for = international protection <= asy on his/her own behalf.

2.2  Member States may provide that an application may be made by an applicant on behalf of
his/her dependants. In such cases Member States shall ensure that dependant adults consent
to the lodging of the application on their behalf, failing which they shall have an
opportunity to make an application on their own behalf.
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Consent shall be requested at the time the application is lodged or, at the latest, when the
personal interview with the dependant adult is conducted. = Before consent is requested,
each 2 dependant & adult among these persons shall be informed in private of relevant
procedural consequences and of his or her right to make a separate application for

international protection. <

4 new
< Council

3.8 Member States shall ensure that a minor has the right to make an application for
international protection either on his/her own behalf, if he/she has the legal capacity to act
in procedures according to the national law of the Member State concerned, or through
his/her parents or other adult family members, or an adult responsible for him/her, whether
by law or by national practice of the Member State concerned, or @ through & a

representative.

28 Reservation: DE proposed to delete the phrase: "or other adult family members, or an adult

responsible for him/her", considering this subject matter for regulation in national law.
Scrutiny reservation: ES expressing doubts about the possibilities for minors to lodge an
application.
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4% Member States shall ensure that the appropriate bodies referred to in Article 10 of
Directive 2008/115/EC of the European Parliament and of the Council*® have the right to
lodge an application for international protection on behalf of an unaccompanied minor if,
on the basis of an individual assessment of his/her personal situation, those bodies are of
the opinion that the minor may have protection needs pursuant to Directive [.../.../EU]

[the Qualification Directive].

W 2005/85/EC article 6

= new

(S
|

Member States may determine in national legislation:
(@) the cases in which a minor can make an application on his/her own behalf;

(b) the cases in which the application of an unaccompanied minor has to be lodged by a

representative as provided for in Article 25 £ (1)(a);

2 Reservation: AT, DE, NL, RO, SI
Scrutiny reservation: BG, FI, HU, PL
NL referred to the link with Article 2 (n) pointing out that a representative is to be appointed
for every unaccompanied minor. As a result, NL expressed doubts about the need to provide
for a right for bodies referred to in Article 10 of the Return Directive to lodge an application
for an unaccompanied minor.

80 OJ L 348, 24.12.2008, p. 98
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(c) the cases in which the lodging of an application for = international protection <
asyHam is deemed to constitute also the lodging of an application for = international
protection <= asydesm for any unmarried minor.

4 new
< Council

Article 8

Information and counselling at border crossing points and in detention facilities

1. $Member States shall ensure that information on the possibility to request international
protection is available in detention facilities and at border crossing points, including transit
zones, at external borders 2 _, in response to an enquiry from the third country national or

stateless person in this respect &. Member States shall provide interpretation arrangements

to the extent necessary to facilitate access to procedure in these areas.

3 Scrutiny reservation: AT, HU, PT, RO, SK
SI, supported by AT, RO, proposed to add in the title and in paragraph 1 a phrase making
an explicit link between the provision of information and a request for international
protection: "for persons who have expressed a wish to make an application™.
EE, HU, PT considered that the relevant information can be provided with a brochure.
EE, RO requested clarification on the implementation of the last sentence. In response,
Cion indicated that interpretation arrangements supported by UNHCR exist and are in use in
several Member States. Furthermore, Cion pointed to the risk of refoulement in case no
adequate interpretation arrangements would be available.
Cion expressed concerns that persons who do not know that international protection can be
asked will not be properly informed. Moreover, Cion considered that rules for giving
information are already sufficiently provided for in Article 6.3.
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Member States shall ensure that organisations®® providing advice and counselling to

applicants for international protection have access to the @_applicants present at & border

crossing points, including transit zones, at external borders. Member States may provide

for rules covering the presence of such organizations in these areas <_, in particular as far
as limitations regarding security, public order and administrative management of these

areas are concerned & and that such access is subject to an agreement with the competent

authorities of the Member State.

WV 2005/85/EC
= new

Article 9 2%

Right to remain in the Member State

pending the examination of the application

Applicants shall be allowed to remain in the Member State, for the sole purpose of the
procedure, until the determining authority has made a decision in accordance with the
procedures at first instance set out in Chapter I11. This right to remain shall not constitute

an entitlement to a residence permit.

32

33
34

Reservation: NL

Scrutiny reservation: IT, LT

Linguistic reservation: DE

IT, NL expressed concerns about the security implications of allowing access to border
crossing points. These delegations considered the possibility that Member States may
provide rules not sufficient guarantee for tackling these concerns. In addition, NL proposed
to indicate that it is the applicant that should go to the NGOs and not the other way
around.In response, Cion indicated that several Member States already allow NGOs access
to border points on the basis of security agreements.

DE, EE proposed to insert "and persons".

Scrutiny reservation: CY, ES
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Member States can make an exception only where —H-aceerdance-with-Articles-32 and-34-

= a person makes < a subsequent application = referred to in Article 41%°< willnetbe
furtherexamined or where they will surrender or extradite, as appropriate, a person either
to another Member State pursuant to obligations in accordance with a European arrest
warrant®” or otherwise, or to a third country, = with the exception of the country of origin

of the applicant concerned, < or to international criminal courts or tribunals.

4 new

A Member State may extradite an applicant to a third country pursuant to paragraph 2 only
where the competent authorities are satisfied that an extradition decision will not result in
direct or indirect refoulement in violation of international obligations of the Member State.

35

36
37

38

39

Reservation: CZ, DE

Scrutiny reservation: AT

NL proposed to add as a third ground for making an exception, the situation where "the
person may for serious reasons be considered a danger to the national security or public
order of the Member State".

Reservation: AT, NL on the reference to Article 41.

Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States (OJ L 190, 18.7.2002, p. 1).
DE proposed to delete the phrase "with the exception of the country of origin of the
applicant concerned,"; in this context, DE submitted a proposal (17408/11). This was
supported by AT. Alternatively, AT suggested to add thewords "if that country is the
country of the alleged persecution™ after the words "with the exception of the country of
origin of the applicant concerned”.

In response, Cion indicated that the new proposal is not intended to result in a change of
substance and that surrendering or extraditing a persons to the country of origin is forbidden
on the base of case-law.

DE expressed concerns about paragraph 3 arguing it would limit the possibilities for
Member States to extradite a person which currently is not allowed as the Directive
currently in force only makes a reference to extradition. In that context, DE requested
clarification whether the legal base of the recast proposal covers this new limitation.
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WV 2005/85/EC
= new

Article 10 8%

Requirements for the examination of applications

Member States shall ensure that applications for
= International protection < asyess are neither rejected nor excluded from examination

on the sole ground that they have not been made as soon as possible.

4 new

2.*Y When examining *““applications for international protection, the determining authority shall
first determine whether the applicants qualify as refugees and, if not, determine whether

the applicants are eligible for subsidiary protection.

40 Scrutiny reservation: RO

Linguistic reservation: RO
Reservation: NL
NL proposed to insert: “"the elements of".

41
42
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WV 2005/85/EC

= new
3.Z  Member States shall ensure that decisions by the determining authority on applications for
= international protection < asylesm are taken after an appropriate examination. To that
end, Member States shall ensure that:
(@) applications are examined and decisions are taken individually, objectively and
impartially;
(b) precise and up-to-date information is obtained from various sources, such as the
= European Asylum Support Office and the <= United Nations High Commissioner
for Refugees (UNHCR), as to the general situation prevailing in the countries of
origin of applicants ferasyem and, where necessary, in countries through which
they have transited, and that such information is made available to the personnel
responsible for examining applications and taking decisions;
(c) the personnel examining applications and taking decisions have the knowledge with
respect to relevant standards applicable in the field of asylum and refugee law; =
5168/12 VH/pf 43
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4 new
< Council

(d)* the personnel examining applications and taking decisions ® [...] &have the
possibility to seek advice, whenever necessary, from experts on particular issues,
such as medical, cultural, religious, child-related or gender issues.

WV 2005/85/EC (adapted)
= new
4.2  The authorities referred to in Chapter V shall, through the determining authority or the
applicant or otherwise, have access to the general information referred to in paragraph 3
2(b), necessary for the fulfilment of their task.

5.4  Member States = shall < may™ provide for rules concerning the translation of documents

relevant for the examination of applications.

43 Scrutiny reservation: DE, EL, NL, RO as regards the level of detail of this provision and
the possible costs involved.

NL, RO proposed to delete the phrase ", such as medical, cultural, religious, child-related or
gender issues" considering it more important to highlight that the personnel examining
applications and taking decisions in each case undertake an individual assessment.

RO expressed concerns that this provision could be a basis for litigation and result in
interpretation by a court.

44 Scrutiny reservation: DE, LV, SE, SI. In response, Cion pointed to the contribution of rules
concerning the translation of documents relevant for the examination of applications in view
of improving frontloading in the asylum procedure.

AT, LV, Sl expressed a preference for keeping "may".
DE considered this paragraph more appropriately placed in the preamble.
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Article 119

Requirements for a decision by the determining authority

Member States shall ensure that decisions on applications for = international protection <

asydum are given in writing.

Member States shall also ensure that, where an application is rejected = with regard to
refugee status and/or subsidiary protection status <, the reasons in fact and in law are

stated in the decision and information on how to challenge a negative decision is given in

writing.

45

46

Reservation: NL

NL opposed deletion of the subparagraph given that its national system provides for the
grant of a single status and that, sanctioned by the highest court in the Netherlands, no
appeal is possible on the issue whether the basis for that status is the Geneva Convention or
provisions on subsidiary protection. Against that background, NL proposed as first
subparagraph:" Member States shall also ensure that, where a decision is taken not to grant a
protection status or not to grant a protection status which contains the same rights applicable
to refugees as described in Chapter VI of [the Qualification Directive], the reasons in fact
and in law are stated in the decision and information on how to challenge a negative
decision is given in writing.". For the same erason, NL has a reservation on Article 46.

CY proposed to replace the phrase "with regard to refugee status and/or subsidiary
protection status™ with "application for international protection”. CY argued that
applications are examined in a single procedure and consequently, that there is no reason to
state the reasons in case a refugee status is not granted refugee status while subsidiary
protection status is granted.
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3.47

Meregver Member States need not provide information on how to challenge a negative
decision in writing in conjunction with a decision where the applicant has been provided
with this information at an earlier stage either in writing or by electronic means accessible

to the applicant.

For the purposes of Article 7(2) 663}, and whenever the application is based on the same
grounds, Member States may take one single decision, covering all dependants = , unless
this would lead to the disclosure of particular circumstances of an applicant which could
jeopardize his/her interests, in particular in cases involving gender, sexual orientation,

gender identity and/or age based persecution <.

Article 12 18

Guarantees for applicants for & international protection < asyHus

With respect to the procedures provided for in Chapter 111, Member States shall ensure that

all applicants for = international protection < asy#a enjoy the following guarantees:

47

Reservation: RO considering the paragraph too specific and casting doubts as to the

coherence with Article 2(d). In that context, RO proposed to delete the phrase: ", in
particular in cases....persecution™.
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(@) they shall be informed in a language which they = understand or < X> are <X] smay
reasonably be supposed to understand of the procedure to be followed and of their
rights and obligations during the procedure and the possible consequences of not
complying with their obligations and not cooperating with the authorities. They shall
be informed of the time-frame, as2aetas the means at their disposal for fulfilling the
obligation to submit the elements as referred to in Article 4 of Directive [.../.../EU]
[the Qualification Directive] 2094/83/EC = , as well as of the consequences of an
explicit or implicit withdrawal of the application <. This information shall be given
in time to enable them to exercise the rights guaranteed in this Directive and to

comply with the obligations described in Article 13 4&;

(b) they shall receive the services of an interpreter for submitting their case to the

competent authorities whenever necessary. Member States shall consider it necessary

to give these services at least when the-determining-authertycalls-upen the applicant
X> is <XI to be interviewed as referred to in Articles 14, 15, 32and-13 = 16, 17 and
34 < and appropriate communication cannot be ensured without such services. In
this case and in other cases where the competent authorities call upon the applicant,

these services shall be paid for out of public funds;

(c) they shall not be denied the opportunity to communicate with the UNHCR or with
any other organisation = providing legal advice or counselling to applicants for
international protection in accordance with the national law of < weking-en-behal

that Member State;
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4 new
< Council

(d)* they and, if applicable, their legal advisers shall not be denied access to the
information referred to in Article 10(3)(b), where the determining authority <_has
taken & 2 [...] &that information into consideration for the purpose of taking a

decision on their application;

WV 2005/85/EC (adapted)
= new
< Council

(e d) they shall be given notice in reasonable time of the decision by the determining
authority on their application for = international protection < asy#gm. If a legal
adviser or other counsellor is legally representing the applicant, Member States may
choose to give notice of the decision to him/her instead of to the applicant for
= international protection < asyts;

48 Reservation: EL, HU
Scrutiny reservation: NL, SE
EL argued that access should be limited to that information that has been important for the
decision on the application expressing the position that access to this information should
only be allowed in case an appeal is lodged against a final decision before the Supreme
Court of Justice.
In response to HU, Cion indicated that access of the applicant and/or his/her legal adviser to
information would remain possible before and after the decision.
NL could lift its scrutiny reservation on this provision and on Article 23 if the phrase ", in
accordance with Article 23(1), " would be inserted after "legal advisers".
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(fe) they shall be informed of the result of the decision by the determining authority in a
language that they = understand or < X> are <X] say reasonably be supposed to
understand when they are not assisted or represented by a legal adviser or other

counsellor and-a

e. The information provided
shall include information on how to challenge a negative decision in accordance with
the provisions of Article 11(2) 9.

2. With respect to the procedures provided for in Chapter V, Member States shall ensure that
all applicants ferasylum enjoy equivalent guarantees to the ones referred to in
paragraph 1(b), (c) =, (d) < and (e &) of this Article.

Article 1341

Obligations of the applicants for = international protection < asyn

1. = Member States shall impose upon applicants for international protection the obligation
to cooperate with the competent authorities with a view to establishing their identity and
other elements referred to in Article 4(2) of Directive [.../.../EU] [the Qualification
Directive]. << Member States may impose upon applicants ferasyumm = other <
obligations to cooperate with the competent authorities insofar as these obligations are
necessary for the processing of the application.

2. In particular, Member States may provide that:

(@) applicants ferasyumm are required to report to the competent authorities or to appear

before them in person, either without delay or at a specified time;
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(b)

(©)

(d)49

(e)
()

applicants ferasydum have to hand over documents in their possession relevant to the

examination of the application, such as their passports;

applicants ferasydem are required to inform the competent authorities of their
current place of residence or address and of any changes thereof as soon as possible.
Member States may provide that the applicant shall have to accept any
communication at the most recent place of residence or address which he/she

indicated accordingly;

the competent authorities may search the applicant and the items he/she carries with
him/her = © . Whenever possible®, a search of the applicant's person shall be &

2 [...]1 € carried out by a person of the same sex < ;
the competent authorities may take a photograph of the applicant; and

the competent authorities may record the applicant's oral statements, provided he/she
has previously been informed thereof.

49

50

DE requested to indicate more specifically the purpose of the search as this enters in private
sphere of people. In response, Cion indicated that the purpose is explained in the last
sentence of paragraph 1 of the article. Moreover, Cion pointed out that paragraph 2
mentions a search of applicants only as an option for Member States.

Cion opposed "Whenever possible,” given the intrusiveness of a search of a person and,
moreover, considering it always possible to find a same sex person to perform such a search.
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Article 14 12

Personal interview”’

1.2 Before a decision is taken by the determining authority, the applicant ferasydesm shall be
given the opportunity of a personal interview on his/her application for = international
protection < asye with a person competent under national law to conduct such an
interview. = Interviews on the substance of the application for international protection

shall be conducted by the personnel of the determining authority. <

2 This paragraph shall be without prejudice to Article 42(2)(b). &>

> Scrutiny reservation: FR

52 Scrutiny reservation: EE, EL, ES, SE

>3 SE proposed to strengthen the rights o a child to be heard (see document 16753/11).

> AT pointed to the sequence of references to other provisions of the directive which reduce
the readability of the directive.
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4 new

Where a large number of third country nationals or stateless persons simultaneously
request international protection, which makes it impossible in practice for the determining
authority to conduct timely interviews on the substance of an application, Member States
may provide that the personnel of another authority be temporarily involved in conducting
such interviews. In such cases, the personnel of that authority shall receive in advance™ the
necessary training which shall include the elements listed in Article 6(4)(a) to (e) of
Regulation (EU) No 439/2010 and in Article 18(5) of this Directive.

Where a person has made an application for international protection on behalf of his/her

dependants, each adult concerned shall be given the opportunity of a personal interview.

55

NL proposed to delete "in advance" fearing difficulties in engaging staff. Cion opposed this

proposal specifying that the training should be done in advance of starting conducting
interviews and not in advance of engaging interviewers.

Reservation: SI considering this paragraph difficult to apply in practice.
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W 2005/85/EC (adapted)
= New
< Council

Member States may determine in national legislation the cases in which a minor shall be

given the opportunity of a personal interview.

2.7 The personal interview on the substance of the application may be omitted where:
(@) the determining authority is able to take a positive decision = with regard to refugee
status < *°on the basis of evidence available; or
> Reservation: SI
Scrutiny reservation: CY, EE, EL, ES, FR, SE
>8 Sl opposed the phrase "with regard to refugee status” in relation to Article 10.
> PL proposed to re-introduce the possibility to omit the personal interview in cases referred
to in Article 31.6 (a).
60 CY, FR, Sl proposed to reinsert point (c) of the directive currently in force.
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e the = determining < eempetent
authority is of the opinion that the applicant is unfit or unable to be interviewed

owing to enduring circumstances beyond his/her control. When in doubt, = the
determining authority shall consult a medical expert to establish whether the
condition that makes the applicant unfit or unable to be interviewed is temporary or
< _of long-term nature © 2 [...] &€& i

or where applicable, X> with <X] te the dependant, reasonable efforts shall be made to

allow the applicant or the dependant to submit further information.

3.4  The absence of a personal interview in accordance with this Article shall not prevent the
determining authority from taking a decision on an application for = international
protection < asydum.

4.5..  The absence of a personal interview pursuant to paragraph 2(b) ard
shall not adversely affect the decision of the determining authority.

5.&  Irrespective of Article 28(1) 28&5, Member States, when deciding on the application for
= International protection < asyesR, may take into account the fact that the applicant
failed to appear for the personal interview, unless he/she had good reasons for the failure to
appear.
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Article 1543

Requirements for a personal interview®

1. A personal interview shall normally take place without the presence of family members
unless the determining authority considers it necessary for an appropriate examination to

have other family members present.

2. A personal interview shall take place under conditions which ensure appropriate

confidentiality.

3. Member States shall take appropriate steps to ensure that personal interviews are
conducted under conditions which allow applicants to present the grounds for their

applications in a comprehensive manner. To that end, Member States shall:

o1 Scrutiny reservation: PT
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(@) ensure that the person who conducts the interview is sefficiently competent to take
account of the 2 relevant & personal = and <= ef general circumstances
surrounding the application®, including the applicant's cultural origin = , gender,

sexual orientation, gender identity <=° or vulnerability = within the meaning of

62

63

64

Scrutiny reservation: AT, ES

ES considered it excessive obliging Member States to take all personal and general
circumstances into account.

Cion opposed the insertion of "relevant™ pointing out this change is made in "white" text on
which it has not submitted any proposals.

SK proposed to delete "gender, sexual orientation, gender identity” considering these terms
sufficiently covered by the reference to personal circumstances.

NL proposed to delete the reference to Article 22 of the Reception Conditions Directive
considering a specification of vulnerability referring to reception conditions not relevant in
the framework of the Asylum Procedures Directive. NL explained that procedural needs are
different from reception needs and that procedural needs often only become apparent when
the asylum procedure is already underway. In response, Cion indicated that the reference to
the Reception Conditions Directive is made because the concpet of "vulnerability” is not
specified in the Asylum Procedures Directive.
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4 new
< Council

(b)® wherever possible, provide for the interview with the applicant to be conducted by a
person of the same sex if the applicant concerned so requests 2 _unless &
2 2 [...]1 C therequestis 2 [...] Cbased on discriminatory 2 grounds &

SL.]CeC;

6 Scrutiny reservation: AT

06 On the points (b) and (c):
Reservation: FR wanting to set as well the condition of the request being "duly motivated".
In response Cion indicated that persons who have good reasons to be interviewed by a same
sex interviewer can be expected to have problems with duly motivating the reasons for
wanting a same sex interviewer to an interviewer of another sex.
Scrutiny reservation: ES, NL, SK
ES, HU, NL, SK could support neither the Presidency suggestion nor the the Cion proposal,
finding both unworkable in practice. These delegations found the reference to
"discriminatory grounds " unclear and considered "wherever possible™ sufficient. In
response, Cion gave as an example of a discriminatory ground an applicant from
Afghanistan who refuses to be interviewed by a woman.
In this context, MT requested clarification what further proceedings the Asylum Procedures
Directive foresees in case a demand for a same sex interviewer and an interpreter is refused
and the interview does not take place. Would Article 28.1(a) apply in such cases?
Cion expressed concerns about the use of "discriminatory grounds™ given that these are
difficult to determine in an objective manner and because such grounds do not seem to be
sufficient reason for denying access to the asylum procedure.
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W 2005/85/EC (adapted)
= New
< Council

(cb) select @an € 2 [...] € interpreter who is able to ensure appropriate
communication between the applicant and the person who conducts the interview.
The communication X> shall <X] reed-nret-necessarihy take place in the language
preferred by the applicant ferasydm X> unless <X1 # there is another language
which he/she #aa
able to communicate = clearly <. = Wherever possible, Member States shall

87 understands and in which he/she is

provide an interpreter of the same sex if the applicant so requests @ _unless &
9 2 [...]1 € therequest is @ [...] &based on discriminatory @ grounds &

.. ]CC &

4 new

(d)* ensure that the person who conducts an interview on the substance of an application

for international protection does not wear a military or law enforcement uniform;

o7 DE, LU, MT, NL, SK proposed to maintain "may reasonably be supposed" as in the

directive currently in force. In response, Cion considered this not in line with the right to be
heard.

Reservation: LV on "clearly".

Reservation: ES

68
69

5168/12 VH/pf 58
ANNEX DG H1B LIMITE EN



(e) ensure that interviews with minors are conducted in a child appropriate manner.”

WV 2005/85/EC

4. Member States may provide for rules concerning the presence of third parties at a personal

interview.

4 new

Article 16

Content of a personal interview

When conducting a personal interview on the substance of an application for international
protection, the determining authority shall ensure that the applicant is given an adequate”
opportunity to present elements needed to substantiate the application in accordance with Article 4
of Directive [.../.../EU] [the Qualification Directive] as completely as possible. This shall include
the opportunity to give an explanation regarding elements which may be missing and/or any
inconsistencies or contradictions in his/her statements.

& AT requested clarification as regards the term "“child-appropriate manner".

LU proposed to refer to "minor" instead of "child".

& LT proposed to delete "adequate".

5168/12 VH/pf 59
ANNEX DG H1B LIMITE EN



WV 2005/85/EC
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2.73

4 new
< Council

Article 177

Report and recording of personal interviews

Member States shall ensure that a thorough report containing all substantial elements is

made of every personal interview.

Member States may provide for audio or audio-visual recording of the personal interview.
In this case, Member States shall ensure that the recording of the personal interview is

annexed to the report.

Member States shall ensure that the applicant has the opportunity to make comments
and/or provide clarifications with regard to any mistranslations or misconceptions
appearing in the report, at the end of the personal interview or within a specified time limit
before the determining authority takes a decision. To that end, Member States shall ensure
that the applicant is fully informed of the content of the report’®, with the assistance of an
interpreter if necessary. Member States shall then request the @ acknowledgement &

< [...] Cof the applicant on the content of the report.

72

73

74

Reservation: IT expressing concerns about the possible administrative burden resulting from
the proposed obligations for reporting on personal interviews.

Scrutiny reservation: BE, ES, FR, SE

Scrutiny reservation: FI on phrase "the recording of the personal interview is annexed to the
report". In response, Cion indicated that the purpose of this provision is that the recording
should be part of the asylum file of the applicant.

Scrutiny reservation: BE, FR, MT

BE expressed concerns about the implications of this paragraph for administrative costs, in
particular considering its practice of having interviews lasting on average several hours
which are followed by a session in which the personnel of the determining authority
discusses the report of the interview with applicant. In response, Cion indicated that the
provision leaves flexibility to the Member States.
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5.75

Member States need not request the applicant's & _acknowledgement & 2 [...] &on the

content of the report if the interview is recorded in accordance with paragraph 2 and if the

recording is admissible as evidence in procedures referred to in Chapter V.

Where an applicant refuses to ©_acknowledge & < [...] &the content of the report, the

reasons for this refusal shall be entered into the applicant's file.

The refusal of an applicant to @_acknowledge € 2 [...] &the content of the report shall

not prevent the determining authority from taking a decision on the application.

Applicants shall not be denied access to the report and, where applicable,
the recording, before the determining authority takes a decision. @_Where the application

is determined in the framework provided for in Article 31(6), Member States may provide

that access to the report is granted at the same time as the decision is made. &'

75

76

DE, whilst not opposing access as general rule, proposed to allow for exceptions in certain
cases.

Scrutiny reservation: CY, CZ, FR, SE

CY considered it not possible to give access to the report at the same moment the decision is
taken.

CZ, HU , supported by Cion, expressing concerns that the level of guarantees for applicants
is lowered, requested clarification on the exact moment in time the phrase "as the decision is
made" is referring to.

SE preferred the Commission proposal.

Cion expressed doubts about the last sentence arguing that the current acquis already
provides for access to the report pointing out it considered restricting access to the report not
appropriate in case of accelerated procedures which already leave an applicant less time for
preparing him/herself.
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Article 18

Medical @ examination © 2 [...1¢ "

82 [...]1 € SWithout prejudice to Article 24(3), © Member States © [...] & shall 2,

subject to the applicant's consent, & = arrange for a medical examination @ of him/her

where the determining authority deems this to be relevant for an assessment of the

applicant's request for international protection @ @ [...] &in accordance with @ Article 4

of € Directive [.../.../EU] [Qualification Directive]® [...] &. The medical examination

<, which in this case shall be paid for out of public funds, & shall be carried out by

qualified medical professionals ° @ and the result thereof & = [...]1 & shall be submitted

to the determining authority. © The applicant's refusal to undergo such a medical

examination shall not prevent the determining authority from taking a decision on the

application for international protection. &

77

78

79

Reservation: AT, CZ, NL (see proposal for amending Article 18 (13131/11)), SI

Scrutiny reservation: BG, ES, FR, LU, SE

CZ proposed to delete paragraph 1.

In response to concerns expressed by DE, NL, Sl, SK that the provision on medical
examinations would create new rights for applicants which could lead to costs and delays in
the procedure, Cion indicated that the provision does not give a right to appeal in case the
determining authority decides not to conduct a medical examination. That leaves however
unaffected that such decision not to conduct a medical examination can be part of the appeal
an applicant is entitled to make to the decision in first instance on his/her application for
international protection. Moreover, Cion argued that the Qualification Directive already
provides that facts relevant for the assessment of the application for international protection
need to be taken into account and that a medical examination can be such a fact amongst
other facts.

Reservation: CY, SE (referring to its proposal contained in document 16753/11 which
received support of FI)).

Scrutiny reservation: AT, FI, RO

RO rejected the obligatin that the costs of the medical examination must be paid for out of
public funds.

FI, NL, SE wanted to specify that the initiative for the medical examination should lie with
the applicant.

DE proposed to add at the beginning of the last sentence of paragraph 1: " For the
procedures on international protection, the ...".
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2[...]1 € 2 A € medical examination @ [...] €< may also be arranged & by the

applicant < at his/her own costs & < in support of his/her statements regarding past

persecution or serious harm. Having informed the applicant of this option & ,&Member

States may require @ [...] & < _that € the results of the medical examination 2 shall be

submitted & to the determining authority within a reasonable time limit 2 [...] C. If 2,
without good reason, & the applicant fails to submit the results of the medical examination
within 2 _the prescribed € 2 [...] € time limit 2 [...] €, 2this € 2[...] € shall not
prevent the determining authority from taking a decision on the application for

international protection.

UD.1C

23 .1¢

oL.]1¢C

oL.1¢C

80

81
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Reservation: AT, CZ, DE, FR, RO, SE, Sl and scrutiny reservation: EL, expressing
concerns about delays and administrative burden.

DE referred to its proposal contained in document 14909/11 and in particular its suggestion
concerning paragraph 18.4.

AT wanted that the results of the examination are "immediately” submitted and not "within
a reasonable time limit".

In response, Cion indicated that under the directive currently in force the applicant already
has the right to submit results of a medical examination however without any indication of a
time limit. The time limit included in the recast aims at increasing respect of the procedure
and avoiding delays. In this context, Cion suggested to clarify in the provision that the time
limit starts as of the moment the applicant has submitted his/her application.

Scrutiny reservation: IT

Cion opposed the deletion of paragraph 18.4 of its proposal: " Member States shall provide
for further rules and arrangements for identification and documentation of symptoms of
torture and other forms of physical, sexual or psychological violence, relevant to the
application of this Article". In this context, Cion noted that a reference to the Istanbul
Protocol is contained in recital (24).
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23C 2][...]1€C.  Theresults of medical examinations referred to in paragraphs 1 and 2 shall be

assessed by the determining authority along with other elements of the application.

Article 19

Provision of legal and procedural information free of charge in procedures at first instance®

< In procedures at first instance provided for in Chapter 111 & Member States shall ensure

that 2 [...] &, on request, & _applicants are provided with legal and procedural

information free of charge & 2 [...] €. This shall include, at least, the provision of

information on the procedure in the light of the applicant's particular circumstances and
2 [...1 ¥ in the event of a negative decision ® applicants shall be provided with

information concerning the available legal remedies &%.

83

84

85

Reservation: MT

Scrutiny reservation: AT, CZ, DE, EL, IT, LT, LV, SE, SK

LV rejected a right to free legal assistance in certain situations, such as claims that are
manifestly unfounded.

CZ, HU, LV, MT requested clarification about the distinction between Article 12 and
Article 19. In response, Cion, while acknowledging a potential overlap between the two
articles, indicated that obligations of Article 12 usually concern written explanations,
whereas obligations of 19 are geared to face-to-face information sessions.

Reservation: AT, CY, CZ and scrutiny reservation: FR, MT, RO considered that
information on the procedure should be given in general and, moreover, that the reasons for
the rejection is given in the letter of decision. These delegations proposed to delete the
phrase: "in the light of the applicant's particular circumstances and explanations of reasons
in fact and in law". In response, Cion indicated that the aim of this phrase is not that the
Member State enter in the detail of the applicant's individual situation but only that the
Member State provides information about the procedure that will apply to the applicant
(accelerated procedure, border prodedure, etc) in his/her particular case. Moreover, in
providing such information, Member States have a margin to determine the level of detail.
Cion, opposed, as SE, the deletion of the phrase "and of explanations of reasons in fact and
in law" and the insertion of the phrase "applicants shall be provided with information
concerning the available remedies”. Cion argued that the deleted phrase aimed at providing
more information to applicants so that he/she would be in a better position to esteem if a
possible appeal would have chances of success, whereas the added phrase could encourage
applicants to appeal.
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The provision of legal and procedural information free of charge shall be subject to the
conditions laid down in Article 21.

Article 20

Free legal assistance and representation in appeals procedures®’

=

W 2005/85/EC article 15(2)

= new

Member States shall
ensure that free legal assistance andfe representation is granted on request setbjestte-the

5h-3 = in appeals procedures provided for in Chapter V. This shall
include, at least, the preparation of the required procedural documents and participation in

the hearing before the court or tribunal of first instance on behalf of the applicant. <

4 new

Member States may also provide free legal assistance and/or representation in procedures
at first instance provided for in Chapter I11. In such cases, Article 19 shall not apply.

86
87
88

Scrutiny reservation: AT, CY
Scrutiny reservation: CY, EL, LT, LV, SE, SK
Scrutiny reservation: FR considering this paragraph on free legal assistance and/or

representation in procedures at first instance out of place given that the Article mainly deals
with legal assistance in appeals.
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3.5 Member States may provide that free legal assistance and representation not be granted if
the applicant's appeal is considered by a court or tribunal to have no tangible prospect of

Success.

In such a case, Member States shall ensure that legal assistance and representation is
not arbitrarily restricted and that the applicant's effective access to justice is not hindered.

4. Free legal assistance and representation shall be subject to the conditions laid down in
Article 21.
Article 21
Conditions for the provision of legal and procedural information free of charge
and free legal assistance and representation®

1. Member States may provide that the legal and procedural information referred to in Article
19 and the legal assistance and representation referred to in Article 20 are provided by non-

governmental organisations, government officials, or specialised services of the State.

89 DE preferred a provision following the logic of the directive currently in force thereby
allowing Member States to provide in their national legislation that free legal assistance
and/or representation is granted only if the appeal or review is likely to succeed.

LV requested clarification about the consistency of this paragraph pointing out that legal
assistance is already needed to ascertain that there are no tangible prospects of success.

% Scrutiny reservation: AT, CY, CZ, EE, EL, IT, LT, LV, SE, SK
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W 2005/85/EC article 15 (adapted)
= new
< Council

2.2  Member States may provide i that = the provision of legal and
procedural information free of charge referred to in Article 19 and < free legal assistance
andfef representation o referred to in Article 20 <X > are <Xl is granted®":

(ak) only to those who lack sufficient resources; and/or

(b €) only X> through the services provided by <XI e legal advisers or other counsellors
specifically designated by national law to assist and/or represent applicants for
= international protection < asylum.andfor

a1 DE proposed to add the phrase: "in accordance with national rules on legal assistance and

representation™.
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I

[
N

%23 and that free legal assistance and representation referred to in Article 20 is granted

(c) only for first time appeals procedures in accordance with Chapter V before a court or

tribunal and not for any onward appeals or reviews provided for under national law

including rehearings or reviews of appeals. &

Rules concerning the modalities for filing and processing requests for = legal and

procedural information under Article 19 and <= legal assistance and#et representation
X> under Article 20 <XI may be provided by Member States.

Member States may also:

(@) impose monetary and/or time limits on the = provision of legal and procedural
information free of charge referred to in Article 19 and the <= provision of free legal
assistance and#ef representation X> referred to in Article 20 <X1, provided that such
limits do not arbitrarily restrict access to = the provision of legal and procedural

information and <= legal assistance andfet representation;

(b) provide that, as regards fees and other costs, the treatment of applicants shall not be
more favourable than the treatment generally accorded to their nationals in matters

pertaining to legal assistance.

92

Scrutiny reservation: CY, RO

Cion opposed the text "and that free... ..appeals” considering it already covered by Article
20.1 and. moreover, potentially misleading as the term "first time appeals” could be
erroneously interpreted in a way that no legal assistance needs to be provided in case of
subsequent applications.
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5.&  Member States may demand to be reimbursed wholly or partially for any expenses granted
if and when the applicant's financial situation has improved considerably or if the decision

to grant such benefits was taken on the basis of false information supplied by the applicant.

W 2005/85/EC article 15(1) (adapted)

= new

Article 22

Right to legal assistance and representation at all stages of the procedure®

& Applicants applicants forasydum X shall be given <XI the
opportunity—atthek—own-eest: to consult X>, at their own cost, <XI in an effective manner a

legal adviser or other counsellor, admitted or permitted as such under national law, on

matters relating to their asydetm applications = for international protection, at all stages of

the procedure, including following a negative decision < .

4 new

2. Member States may allow non-governmental organisations to provide legal assistance
and/or representation to applicants for international protection in procedures provided for
in Chapter 111 and Chapter V. *

9 Reservation: AT

Scrutiny reservation: CZ, EL, IT, LT, LV, NL, SE, SK

o4 CY proposed to specify that legal assistance is provided by lawyers working for the NGOs.
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1.96

W 2005/85/EC (adapted)
= New

Article 23 16

Scope of legal assistance and representation®

Member States shall ensure that a legal adviser or other counsellor admitted or permitted as
such under national law, and who assists or represents an applicant for = international
protection <= asyem under the terms of national law, shall enjoy access to > the <XI sueh

information in the applicant's file = upon which a decision is or will be made < as-is

95
96

Scrutiny reservation: IT, SE

Reservation: DE

DE questioned the competence of the Commission to establish whether national procedures
are in accordance with Article 23 considering that the European Court of Human Rights
would have the final say. In response, Cion explained that the reason for its proposal to
amend this provision is that the provision in the directive currently in force is no longer in
line with case law of that court.

Scrutiny reservation: EL, NL
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Member States may make an exception where disclosure of information or sources would
jeopardise national security, the security of the organisations or person(s) providing the
information or the security of the person(s) to whom the information relates or where the
investigative interests relating to the examination of applications for ¢f = international
protection < asylem by the competent authorities of the Member States or the

international relations of the Member States would be compromised. In these cases,
X> Member States shall: <X

4 new
< Council

(2)°" © make access to the information or sources in question available to the authorities
referred to in Chapter V; € 2 [...]1 ¢

97

Scrutiny reservation: CZ, EE, FI, RO, SE
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W 2005/85/EC (adapted)
= New
< Council

(0)® D establish in national law procedures guaranteeing that the applicant's rights of

defence are respected. In this respect, Member States may in particular grant access

to the information or sources in question to a legal adviser or counsellor who has

undergone a security check, insofar as the information is relevant to the examination

of the application or taking a decision to withdraw international protection &

= I K=

98

Reservation: CZ, DE, IT

Scrutiny reservation: BG, CY, EE, ES, FI, MT, NL, RO, SE, SK

DE opposed the proposed deletion of the phrase "except where such access is precluded in
cases of national security".

SE indicated that no access should be given to the information itself but that, instead, it
could be considered to give access a summary of that information

MT suggested that the information would only come available in case of an apepal and not
in case of a first instance procedure in order to avoid lengthening of the procedure.

SK feared abuse of documents of the intelligence service.

RO expressed concerns about possible delays in the procedure in case a Member State
would decide not to allow access.

ES requested clarification about the scope of the information to which access should be
allowed.

BG requested clarification whether this provision would mean that the legal adviser would
receive copies of the documents considering this not acceptable before the decision is taken.
In response, Cion indicated that the provision reflects case law of the European Court of
Human Rights (see in this context document 11354/10). Moreover, Cion indicated that the
reference to national law in the provision leaves a certain degree of flexibility to Member
States.
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Member States shall ensure that the legal adviser or other counsellor'®® who assists or
represents an applicant ferasy#am has access to closed areas, such as detention facilities
and transit zones, for the purpose of consulting that applicant = , in accordance with
Article 10(4) and Article 18(2)(b) and (c) of Directive [.../.../EU] [the Reception
Conditions Directive] <. & Hai Hoili ISt

101
3.10

4 new

102

Member States shall allow the applicant to bring = “to the personal interview a legal adviser

or other counsellor admitted or permitted as such under national law.

99
100
101

CZ noted that this paragraph has an overlap with Article 8.2.
DE, supported by ES, proposed to insert "authorised by national law".
Reservation: FR

Scrutiny reservation: EL, ES

102

LT proposed to insert *, at his/her own costs,"
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WV 2005/85/EC
= new

Member States may provide rules covering the presence of legal advisers or other

s
9

counsellors at all interviews in the procedure, without prejudice to this Article or to

Article 25(1)(b)'* 17606,

Member States may require the presence of the applicant at the personal interview, even if
he/she is represented under the terms of national law by such a legal adviser or counsellor,

and may require the applicant to respond in person to the questions asked.

The absence of a legal adviser or other counsellor shall not prevent the competent authority

from conducting the personal interview with the applicant = , without prejudice to Article

25(1)(b) .

108 Reservation: NL on reference to Article 25.1(b)
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1. 105

4 new
< Council

Article 24

Applicants in need of special procedural guarantees'®

Member States shall ensure that applicants in need of special procedural guarantees are
identified in due time. To that end, Member States may use the < _identification &

2 [...] €provided for in Article 22 of Directive [.../.../EU] [the Reception Conditions
Directive].

Member States shall ensure that this Article also applies if it becomes apparent at a later

stage in the procedure that an applicant is in need of special procedural guarantees.

104

105

Scrutiny reservation: AT, ES, FR, IT, PT, RO, SE

DE, with support of AT, FR, PT, SE, proposed to delete paragraphs 1 and 3 or,
alternatively, to amend Article 24 as reflected in document 14909/11

AT requested clarification on the link between this provision and art 14.2(b).

DE expressed misgivings because of the relation of this article with Article 2(d) - supported
by BG, ES, LU, NL, PT, SI - and with Article 18 .

Reservation: AT, DE, ES, IT, PT, SI

Scrutiny reservation: EE, FR, NL

AT, BG, FR, HU, NL, RO expressed concerns on the reference to Article 22 of the recast
of the Reception Conditions Directive.

Sl suggested to have a single procedure instead of laying down different procedures in
paragraph 1 and paragraph 3.
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2. 106

- 3.107

Member States shall @ ensure that the support provided to such persons takes into account

their need of special procedural quarantees throughout the asylum procedure in order to

facilitate the process of presenting & 2 [...] & the elements of their application as

completely as possible and with all available evidence.

< If the determining authority @ deems @ @ [...]1 € it @ [...] &necessary to

Sarrange € 2 [...] € a medical examination 2 _of an applicant because there is
indication that his/her @ 2 [...] CC 2 [...]1 € 2[...] Cability to be interviewed
and/or to give accurate and coherent statements < _is absent or limited, such &
L..]C2[...]1C 2 [...] € examination @ shall @ @ with the applicant's consent be
made in order to identify & [...] &_these limitations. < _In this case, the medical

examination shall be paid for out of public funds. & @ The support that is needed shall be
108

determined on the basis of the ~“medical examination. & The applicant's refusal to

undergo such a medical examination shall not prevent the determining authority

from taking a decision on the application for international protection.

1995y pport for such applicant may 2 , for instance, & take form of assistance @ [...] & at

the interview and/or extension of the time period necessary to prepare for the interview. &

=) A K

106

107

108
109
110

Scrutiny reservation: DE, supported by ES, considered the paragraph too broad and the
terms used insufficiently specific and therefore open to abuse.

Cion opposed the text arguing that its own proposal already sufficiently limits the group of
persons covered by this provision to persons identified as persons in need of special
procedural guarantees instead of all vulnerable persons.

Reservation: AT, CZ, EL, FR, RO

Scrutiny reservation: IT, SE

RO rejected that the costst of the medical examination must be paid for out of public funds.
IT proposed to insert "results of the".

CY, SE suggested to delete this subparagraph.

Cion opposed the deletion of the provision "In cases where the determining authority
considers that an applicant has been subjected to torture, rape or other serious forms of
psychological, physical or sexual violence, Article 31(6) and Article 32(2) shall not apply.".
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W 2005/85/EC (adapted)
= New

Article 25 &£

Guarantees for unaccompanied minors

1. With respect to all procedures provided for in this Directive and without prejudice to the
provisions of Articles 14 = , 15, 16, < and 17 £2-ard-14, Member States shall:

(a)"*! ® take measures <Xl as soon as possible take-measures to ensure that a
representative represents and#ef assists the unaccompanied minor = to enable
him/her to benefit from the rights and comply with the obligations provided for in
this Directive < w4 Hat jcatien. = The

representative shall have the necessary expertise in the field of childcare™? and shall

perform his/her duties in accordance with the principle of the best interests of the
child. <= X> The <] Fhis representative can also be the representative referred to in

UL Serutiny reservation: PT, RO, SE

HU suggested to specify that another representative is nominated in case the initial
representative cannot participate in the interview so as to avoid postponement of the
interview.

12 Reservation: HU, NL, PT, RO, SE (see document 16753/11) proposing to delete the phrase:
"shall have the necessary expertise in the field of childcare". In this context, RO expressed
doubts whether the legal basis of the Directive was sufficient for including this phrase. In
response, Cion indicated that such expertise is needed for the representative to be efefctive.
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(b)* ensure that the representative is given the opportunity to inform the unaccompanied
minor about the meaning and possible consequences of the personal interview and,
where appropriate, how to prepare himself/herself for the personal interview.
Member States shall = ensure™™® that <= allew X a <X the representative = and/or a
legal adviser or other counsellor admitted as such under national law are < tebe
present at that interview and = have an opportunity < to ask questions or make

comments, within the framework set by the person who conducts the interview.

Member States may require the presence of the unaccompanied minor at the personal

interview, even if the representative is present.

2. Member States may refrain from appointing a representative where the unaccompanied

minors:

£y will inall likelihood reach the age of = 18 years <= gaaturity before a decision at first

instance is taken=es

114
115
116

Reservation: CY
NL proposed "allow" instead of “ensure".
BG opposed the proposed deletion of point (c).
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3.4 Member States shall ensure that:
(@ if an unaccompanied minor has a personal interview on his/her application for
= international protection < asyuma as referred to in Articles 14, 15, = 16, < 17,
and = 34 < 12-13and-14 that interview is conducted by a person who has the
necessary knowledge of the special needs of minors;
(b)™® an official with the necessary knowledge of the special needs of minors prepares the
decision by the determining authority on the application of an unaccompanied minor.
U new
4*°  Unaccompanied minors, together with the representative, shall be provided, free of charge,
with legal and procedural information as referred to in Article 19 also for the procedures
for the withdrawal of international protection status provided for in Chapter IV.
17 CY opposed the proposed deletion of this paragraph.
118 Reservation: CY considering a general reference to the training requirements of interviewers
in the recitals sufficient.
19 Reservation: CZ, LV, SK
5168/12 VH/pf 80
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120
S.

W 2005/85/EC
= new
< Council

Member States may use medical examinations to determine the age of unaccompanied
minors within the framework of the examination of an application for = international
protection < asyem = where, following general statements or other relevant

2 indications €' © [...] &, Member States @ [...] € have doubts concerning the
applicant's age. If 2 [...] Cafter the medical examination, Member States < are still in
doubt concerning the applicant's age, they & shall assume that the applicant is a

minor <%,

4 new
< Council

Any medical examination shall be performed in full respect of the individual's dignity,
selecting the 2 least & 2 [...] Cinvasive 2 examination©C 2 [...] &.

120

121

122

Reservation: CY, DE, FR

Scrutiny reservation: PT, RO

DE proposed to delete the phrase "following general statements or other relevant
indications". Cion strongly opposed this suggestion arguing that, given the invasiveness of
an age assessment, the age should always first be assessed through statements or other
relevant indications.

DE, PT requested clarification about the application of the principle of doubt considering
that 100% certainty is not possible. In this context, HU suggested to make use of a second
opinion.

FR suggested to specify that the doubts refer to the doubts of a Member State.

CY proposed to delete the last sentence of this subparagraph as it refers to medical experts
and not to the authority examining an application for international protection.
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W 2005/85/EC (adapted)
= New
< Council

In cases where medical examinations are used, Member States shall ensure that:

(@ unaccompanied minors are informed prior to the examination of their application for
= international protection < asyer, and in a language @ that 2 [...] € they may

understand = or are reasonably supposed to understand &

123 of the possibility that their age may be determined by medical examination. This
shall include information on the method of examination and the possible
consequences of the result of the medical examination for the examination of the
application for = international protection < asy#a, as well as the consequences of

refusal on the part of the unaccompanied minor to undergo the medical examination;

(b) unaccompanied minors and/or their representatives consent to easry-eut an
examination X> being carried out <XI to determine the age of the minors concerned;

and

(c) the decision to reject an application for = international protection < asyless from an
unaccompanied minor who refused to undergo this medical examination shall not be

based solely on that refusal.

The fact that an unaccompanied minor has refused to undergo such a medical examination
shall not prevent the determining authority from taking a decision on the application for
= international protection < asyum.

123 Cion opposed information about age assessment in a language an unaccompanied minor is

"reasonably supposed to understand" arguing that, given the invasiveness of age assessment,
an unaccompanied minor should be informed in a language he/she understands.
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6.124

4 new
< Council

Acrticle 20(3), Article 31(6), Article 32(2), Article 33(2)(c), Article 38, and Article 43 shall

not apply to unaccompanied minors < who are below 14 years of age <.

I~
>

WV 2005/85/EC

The best interests of the child shall be a primary consideration for Member States when

implementing this Article.

124

Reservation: AT, DE, ES, FI, FR, NL, PT, SI

Scrutiny reservation: EE, HU, RO, SE

AT, DE, ES, FR, PT, Sl proposed to delete paragraph 6 considering that there is no reason
to allow exemptions for unaccompanied minors from the provisions mentioned in this
paragraph.

NL, PT, SE expressed doubts about the applicability of this provision which makes a
distinction between younger and older minors in practice.

HU suggested to make a distrinction between provision relating to procedural aspects and
provisions relating to the substance of an application indicating that accelerated procedures
and border procedures should not be applied in case of unaccompanied minors. Furthermore,
HU suggested to also imply the concept of safe third countries in this provision.

Cion indicated that all unaccompanied minors should be exempted from the procedures
listed in paragraph 6 because these procedures put the applicant in a disadvantageous
position and, moreover, can have serious consequences given that there can be no automatic
application that the applicant is allowed to remain on the territory of the Member State.

HU suggested to set the same conditions with regard to the removal of unaccompanied
minors from the Member State's territory as in Article 10.2 of the Return Directive: "the
authorities shall be satisfied that he or she will be returned to a member of his or her family,
a nominated guardian or adequate reception facilities in the state of return.
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W 2005/85/EC (adapted)
= New
< Council

Article 26 48

Detention*?®

1. Member States shall not hold a person in detention for the sole reason that he/she is an
applicant for = international protection < asysm. = Grounds and conditions of detention
as well as guarantees available to detained applicants for international protection shall be
in accordance with Directive [.../.../EU] [the Reception Conditions Directive] <.

2. Where an applicant for = international protection < asydtss is held in detention, Member
States shall ensure that there is a possibility of speedy judicial review = in accordance

with Directive [.../.../EU] [the Reception Conditions Directive] <.

Article 27 49

Procedure in X> the <X] case of withdrawal of the application

1. Insofar as Member States provide for the possibility of explicit withdrawal of the
application under national law, when an applicant et asydem explicitly withdraws his/her
application for = international protection < asydars, Member States shall ensure that the
determining authority takes a decision to either discontinue the examination or reject the

application.

122 Reservation: AT, FR, SK and scrutiny reservation: CY, ES, PT, RO in relation to the
reference to the recast of the Reception Conditions Directive.
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2.

1'128

Member States may also decide that the determining authority can decide to discontinue
the examination without taking a decision. In this case, Member States shall ensure that the

determining authority enters a notice in the applicant's file.

Article 28 20*°

Procedure in the case of implicit withdrawal or abandonment of the application'?’

When there is reasonable cause to consider that an applicant for = international

protection <= asyem has implicitly withdrawn or abandoned his/her application fef
asdum Member States shall ensure that the determining authority takes a decision to
either discontinue the examination or =, provided that the determining authority considers

the application to be unfounded on the basis of an adequate examination of its substance in
line with Article 4 of Directive [.../.../EU] [the Qualification Directive] @ [...]1 €, <
<10 & reject the application eathe-basisthatthe-apslicant-hacnetestablishedan

the applicant becomes available for a personal interview within 3 months of initiating the

substance examination of the application, this examination shall include such an

interview. ¢*°

126
127

128

129

Scrutiny reservation: SE

Reservation: SI

Cion opposed the proposal of the Presidency indicating that a rejection of an application can
only be done on the basis of an interview. Furthermore, Cion noted that the rules on
withdrawal have already been made more flexible in the Commission proposal.

Scrutiny reservation: NL because Netherlands does not have a procedure of discontinuing an
asylum application.

Reservation on last sentence: AT, CY, FR, HU

Scrutiny reservation on last sentence: CZ, DE, EE, ES, FI, LV, NL, RO, SE, SI, SK
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Member States may assume that the applicant has implicitly withdrawn or abandoned

his/her application for = international protection <= asyl&#s in particular when it is

ascertained that:

(@)

(b)

he/she has failed to respond to requests to provide information essential to his/her

application in terms of Article 4 of Directive [.../.../EU] [the Qualification
Directive] 2804/83/EC or has not appeared for an personal interview as provided for

in Articles 14, 15, ® 16 <= and 17 42-13-and-14 [X> of this Directive <1, unless the

applicant demonstrates within a reasonable time that his/her failure was due to

circumstances beyond his/her control,;

he/she has absconded or left without authorisation the place where he/she lived or
was held, without contacting the competent authority within a reasonable time, or
he/she has not within a reasonable time complied with reporting duties or other

obligations to communicate.

For the purposes of implementing these provisions, Member States may lay down time

limits or guidelines.

5168/12
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2.130

Member States shall ensure that the applicant who reports again to the competent authority
after a decision to discontinue as referred to in paragraph 1 of this Article is taken, is
entitled to request that his/her case be reopened = or entitled to make a new application
which shall not be subject to the procedure referred to in Articles 40 and 41 <! —ualess

aYaWl daYallTa a\ mMinao a nroanen \a alWA a\ a¥a /]

Member States may provide for a time limit = of at least ® 6 months € 2 [...] &<

after which the applicant's case can no longer be re-opened = or the new application may
be treated as a subsequent application and subject to the procedure referred to in Articles
40 and 41. < 2 Member States may provide that the applicant's case may be reopened

only once. & .

Member States shall ensure that such a person is not removed contrary to the principle of

non-refoulement.

Member States may allow the determining authority to take up the examination at the stage

where the it was discontinued.

130

131

132

133

Scrutiny reservation: CZ, HU

CZ considered this paragraph to be too favourable for an applicant who fails to cooperate
with the authorities on his asylum application and who often has left the territory of the
Member State.

HU explained that in Hungary it is not allowed to start a new procedure in case the applicant
has disappeared.

HU remarked that the provision should refer to the Articles 33 and 40 instead of 40 and 41.
S| opposed that the entitlement to make a new application would not be subject to the
arrangements concerning subsequent applications. In response, Cion explained that a
Member State can consider an application as a subsequent application after the time-limit of
at least one year. From that moment on, the applicant needs to submit new elements for
having his application examined again.

Reservation: CZ, ES, SI (maximum 3 months)considering the one year time limit too long
for fear of asylum shopping.

Cion found 6 moths too limited given that this concerns situation in whihc the substance of
the application is not examined. Furthermore, Cion argued that asylum shopping should be
dealt with through the Dublin system.

DE opposed the suggestion of the Presidency to allow a case to be opened only once arguing
that changes in the situation of the country of origin might need more possibilities for
opening the case.
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3.134

4 new

This Article shall be without prejudice to Regulation (EU) No [.../...] [the Dublin

Regulation].

W 2005/85/EC (adapted)

= new

Article 29 21

The role of UNHCR
Member States shall allow the UNHCR:

(@) to have access to applicants for = international protection < asygms, including those
in detention = , at the border and <= X> in the <X] apeHr-akpererpeH transit zones;

(b) to have access to information on individual applications for = international
protection < asyem, on the course of the procedure and on the decisions taken,
provided that the applicant ferasyduma agrees thereto;

134

Reservation: DE

Scrutiny reservation: EE, Sl

DE proposed to delete this paragraph arguing that the Dublin Regulation concerns different
issues than the Asylum Procedures Directive and that making the reference to the Dublin
Regulation creates unnecessary confusion.

In response, Cion indicated that the reference to the Dublin Regulation is already in the
directive currently in force and that the reference is intended as a clarification.
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(c) to present its views, in the exercise of its supervisory responsibilities under
Article 35 of the Geneva Convention, to any competent authorities regarding
individual applications for = international protection < asyda at any stage of the
procedure.

2. Paragraph 1 shall also apply to an organisation which is working in the territory of the
Member State concerned on behalf of the UNHCR pursuant to an agreement with that
Member State.

Article 30 22

Collection of information on individual cases
For the purposes of examining individual cases, Member States shall not:

@) ereetly disclose information regarding individual applications for = international

protection < asyem, or the fact that an application has been made, to the alleged actor(s)
of persecution = or serious harm <

(b) obtain any information from the alleged actor(s) of persecution = or serious harm < in a
manner that would result in such actor(s) being directly informed of the fact that an
application has been made by the applicant in question, and would jeopardise the physical
integrity of the applicant and his/her dependants, or the liberty and security of his/her
family members still living in the country of origin.
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CHAPTER 111

PROCEDURES AT FIRST INSTANCE

SECTION |

Article 31 23

Examination procedure’®

1. Member States shall process applications for = international protection < asyless in an
examination procedure in accordance with the basic principles and guarantees of
Chapter II.

2. Member States shall ensure that such a procedure is concluded as soon as possible, without

prejudice to an adequate and complete examination.

1% Scrutiny reservation: LU, PT
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4 new
< Council

Member States shall ensure that a procedure is concluded within six months after the

application is lodged.

136

Member States may extend that time limit for a period ~*°not exceeding a further

2 twelve & 2 [...] &months®®’, where:

(@) complex issues of fact and law are involved;

(b) alarge number of third country nationals or stateless persons simultaneously request
international protection which makes it impossible in practice to conclude the

procedure within the six-month time-limit;

(c) where the delay can clearly be attributed to the failure of the applicant to comply

with his/her obligations under Article 13.

136
137

HU proposed to insert "strictly necessary to complete the procedure and, ™.

CZ, DE, EL,ES, FI, LU, SK expressed the view that in exceptional cases also an extension
of 12 months might be too short.

NL considered a deadline not justified in cases where the delay can be attributed to the

applicant.
Cion expressed its strong opposition to lengthening the duration of the examination period
to 12 months.

5168/12 VH/pf 91
ANNEX DG H1B LIMITE EN



Member States may postpone concluding the procedure where the determining authority
cannot reasonably be expected to decide within the time limits laid down in this paragraph

due to an uncertain situation in the country of origin which is expected to be temporary.

W 2005/85/EC

= new

4138 Member States shall ensure that, where a decision cannot be taken within six months, the

applicant concerned shall eihet:
(@) be informed of the delay; = and <**° et

(b) receive, upon his/her request, information on the = reasons for the delay and the <

time-frame within which the decision on his/her application is to be expected. Sueh

138
139

Scrutiny reservation: AT, SE
FR proposed "or" instead of "and".

5168/12 VH/pf 92
ANNEX DG H1B LIMITE EN



4 new

The consequences of failure to adopt a decision within the time limits laid down in

paragraph 3 shall be determined in accordance with national law.*

WV 2005/85/EC

= new

5.3 Member States may prioritise er-asselerate-any an examination = of an application for
international protection <= in accordance with the basic principles and guarantees of
Chapter I8

140 Reservation: CY, FR
Scrutiny reservation: LU, NL
CY proposed to delete this subparagraph.
CZ, LU requested clarification whether it is sufficient that the Member State informs the
applicant about the delay and the reason for that delay.
NL requested clarification if a Member State would be allowed to determine in national law
that there would be no consequences in case of failure to adopt a decision within the time
limits.

141 Scrutiny reservation: AT expressing a preference for deleting paragraph 5.
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4 new

(@) where the application is likely to be well founded,;

142(1h) where the applicant is vulnerable within the meaning of Article 22 of Directive

[.../.../[EU] [the Reception Conditions Directive], or is in need of special procedural

guarantees, in particular unaccompanied minors;

1%3(¢) in other cases with the exception of applications referred to in paragraph 6.

144

142

Scrutiny reservation: PT
143

NL, PT requested clarification about point (c).
BE proposed to delete the exception for applications in acelerated procedure because
Belgium does not have accelerated procedures only prioritised procedures.

144 HU proposed to add as a ground for prioritisation cases where the applicant is detained.
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6.4

145

W 2005/85/EC (adapted)
= New
< Council

Member States may alse provide that an examination procedure in accordance with the
basic principles and guarantees of Chapter 11 be prietitised-er accelerated = and/or
conducted at the border in accordance with Article 43 < “if:

(@) the applicant, in submitting his/her application and presenting the facts, has only

raised issues that are not relevant ecefminimalralevanes to the examination of

whether he/she qualifies as a refugee = or a person eligible for subsidiary

protection <= by virtue of Directive [.../.../EU] [the Qualification Directive
2004/83/EC; or

145

146
147

Scrutiny reservation: AT, BE, DE, EE, EL, ES, FI, FR, HU, NL, PT, SE, SI, SK

EE, ES, NL, PT expressed doubts about the need to enumerate in the article a list of cases
in which accelerated procedures are possible considering the heading setting the condition
that these procedures need to be in accordance with the basic principles and guarantees of
Chapter Il sufficient. In the same vein, SE suggested to make use of the more general
ground laid down in Article 23.4(b) of the directive currently in force, extended to
subsidiary protection, instead of listing specific grounds for accelerated procedures.

DE considered that the points (b), (e) and (k) are the most important points that need to be
re-inserted.

Sl considered that the points (i) and (n) are the most important points that need to be re-
inserted.

FR requested clarification of the implications of the reference to border procedures.

AT, DE, SE, Sl opposed the proposed deletion proposing at the same time to include
subsidiary protection. In response, Cion explained that the conclusion that the applicant
does not qualify should be the outcome of an examination and not the starting point. Cion
further expressed concerns that this point could open the door to applying accelerated
procedures in many cases.
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(b #) beeause the applicant is from a safe country of origin within the meaning of this
Directive’*® Articles20 30 and 31 or

(c d) the applicant has misled the authorities by presenting false information or documents
or by withholding relevant information or documents with respect to his/her identity

and/or nationality that could have had a negative impact on the decision; or

< (c1) the applicant has filed another application for international protection

stating different personal data, in which new elements or findings that relate to

the examination of whether the applicant qualifies as a refugee or a person

eligible for subsidiary protection by virtue of Directive [.../.../EU] [the

Qualification Directive] have arisen or have been presented: or &**

148

149

150
151

152

S| opposed the proposed deletion In response, Cion indicated that this point was deleted
because it should be the end-result of an examination.

AT, supported by CZ, proposed in document 166692/11 to add "or the country which is not
a Member State is considered to be a safe third country for the applicant".

DE opposed the proposed deletion.

Scrutiny reservation: AT, EE, PT, RO

RO wanted the situation to be covered whereby an applicant which has already gone
through a similar procedure in another Member State gives different data.

FR, ES indicated that it should be possible to examine any further application in an
accelerated procedure.

DE, SK opposed the proposed deletion.
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it is likely that, in bad faith, X> the
applicant <XI hefshe has destroyed or disposed of an identity or travel document that
would have helped establish his/her identity or nationality; or

153

(eg)

the applicant has made 2 _clearly inconsistent and contradictory, &
i = clearly false or obviously < improbable extasufficient

representations = which contradict sufficiently verified country-of-origin

information, < B> thus making <X whish-make his/her claim clearly unconvincing
in relation to = whether he/she qualifies as a refugee or a person eligible for
subsidiary protection by virtue of < hi } i j

153

154
155
156

CY expressed its preference for the Commission proposal.

Cion expressed doubts about “clearly in consistent and contradictory" as criteria for
applying an accelerated procedure under reference to applicants who are suffering from Post
Traumatic Stress Symptoms. These persons could give inconsistent and contradictory
information because of their past experiences. This could result in their applications being
examined in an accelerated procedure even though, because of their vulnerability, an
examination with the full set of procedural guarantees would be more appropriate.

DE, FR preferred the wording of point (g) in the directive currently in force.

FR opposed the proposed deletion.

CZ, DE, EE, LU, PT, Sl opposed the proposed deletion. In response, Cion indicated that
this point was deleted because it is not related to the substance of the claim.
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(f$ the applicant is making an application merely in order to delay or frustrate the
enforcement of an earlier or imminent decision which would result in his/her

removal; or

2 1%9(f1) the applicant entered the territory of the Member State unlawfully or prolonged

his/her stay unlawfully and, without good reason, has either'®* not presented

himself/herself to the authorities and/or filed an application for asylum as soon as

possible, given the circumstances of his/her entry; or &

157

158

159

160

161

FR proposed to insert a new point (el) "the applicant has introduced a subsequent
appication™ (15395/11).

AT, DE, EE, PT, SK opposed the proposed deletion. In response, Cion indicated that this
point was deleted because it is not related to the substance of the claim.

CZ, DE, EE, SI, SK opposed the proposed deletion. In response, Cion indicated that this
point was deleted because it is not related to the substance of the claim.

Cion considered this criterion not relevant arguing that it has nothing to do with the
substance of the application. Cion further argued that Member States can take this criterion
into consideration when assessing the credibility of the applicant.

MT proposed to delete "either".
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2 (2)*?  the applicant refuses to comply with an obligation to have his/her fingerprints
taken in accordance with Requlation (EU) [.../...] [EURODAC Regulation], or &

(g m) the applicant = may for serious reasons'®® be considered < is a danger to the
national security or public order of the Member State, or the applicant has been

forcibly expelled for serious reasons of public security X> or <X] ard public order

under national law.=ef

162

163
164

Reservation: HU

Scrutiny reservation: AT, EE

Cion strongly opposed to this acceleration ground considering refusal to have the
fingerprints taken a minor case of non cooperation for which applying the accelerated
procedure with its reduced guarantees would be disproportionate. Cion further argued that
this form of non cooperation is not related to the substance of the application or to any
ground for international protection. Finally, a genuine refugee could refuse to have his/her
fingerprints taken because of fear for authorities. FR, PT found refusal of fingerprint taking
an indication of abuse of the asylum procedure.

AT, supported by CZ, proposed to delete "for serious reasons"..

CZ, FR, LT, PT, SI, SK opposed the proposed deletion. In response, Cion indicated that
this point is similar to point (c) and not related to the substance of the claim.
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7.165

1
8. 66

4 new
< Council

Member States shall lay down reasonable time limits for the adoption of a decision in the

procedure at first instance pursuant to paragraph 6 @ [...] &.

The fact that an application for international protection was submitted after an irregular
entry into the territory or at the border, including in transit zones, as well as the lack of
documents or use of forged documents, shall not per se entail an automatic recourse to the

procedure at first instance pursuant to paragraph 6.

165

166

Reservation: AT (on reference to paragraph 6), LT (in particular on the term "reasonable
time-limit". In response, Cion indicated this term is taken from case-law of the European
Court of Human Rights).

Scrutiny reservation: EE, FI, FR, RO opposing an obligation to set time-limits.
Reservation: AT, DE, SI

Scrutiny reservation: EE, FR

AT, supported by DE, proposed to delete this paragraph.

DE, supported by EE, proposed to delete the phrase: ", as well as the lack of documents or
use of false documents,”. In response, Cion indicated that asylum applicants rather
frequently have difficulties obtaining proper documents because of the situation in their
country of origin.
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WV 2005/85/EC
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2'169

WV 2005/85/EC article 28
= Nnew
< Council

Article 32

Unfounded applications™’

Without prejudice to Articles 27*° 19 ard-28 Member States may only consider an
application ferasydama as unfounded if the determining authority has established that the

applicant does not qualify for = international protection < fefuges status pursuant to

Directive [.../.../EU] [the Qualification Directive] 2004/33/EC.

assdum in which any of the circumstances listed in Article 31(6) = (@) to (f 22 & ) '™

Yl 220aVa) and (e} ta- Lo apply, Member States may also consider an application as
manifestly unfounded, where it is defined as such in the national legislation.

In #a cases of unfounded applications fef

167
168
169
170

171

HU pointed to the relation between this article and Article 46.

DE proposed to insert "and 28".

Scrutiny reservation: FR, SE

CZ, DE, SE requested clarification why point (g) has not been included. In response, Cion
indicated that national security need not be referred to because it is unrelated to a claim
being manifestly unfounded.

Cion opposed including ground (f2).
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WV 2005/85/EC
= new

SECTION I

Article 33 2517

Inadmissible applications'’

1. In addition to cases in which an application is not examined in accordance with Regulation

(EU) No [.../...] [the Dublin Regulation] {£E63-Ne-343/2003 Member States are not

required to examine whether the applicant qualifies = for international protection < as=a

refugee in accordance with Directive [.../.../EU] [the Qualification Directive] 2004/83/EC

where an application is considered inadmissible pursuant to this Article.

172 Scrutiny reservation: EE, FI, FR, SE
SE requested clarification on the relation between Article 33 and Article 34.

173 In view of a ruling of its Supreme Court, CZ requested clarification if in case of an
inadmissible application, the grounds for granting subsidiary protection need to be
examined.
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Member States may consider an application for = international protection < asylts as

inadmissible = only ¢ putsuanttothis Articla if; 17

(@) another Member State has granted refugee status;

(b) acountry which is not a Member State is considered as a first country of asylum for

the applicant, pursuant to Article 35 26;

(c) acountry which is not a Member State is considered as a safe third country for the

applicant, pursuant to Article 38 2%;

175

174

175

HU suggested to add to the list of inadmissible applications a reference to “the application
of an unaccompanied minor who lodges an application after an application has been made
on his/her behalf pursuant to Article 7(5)(c) without any facts which justify a separate
application™ so as to achieve coherency with Article 40.6 (b).

NL proposed to add a new point (c1): "the applicant is protected against refoulement in
accordance with Article 21 of the Directive [.../.../EU] [the Qualification Directive]
because he is authorised to remain in the territory of a Member State by means of a
residence permit or pending the outcome of a judicial process.” In response, Cion indicated
this would be incompatible inter alia with the right to asylum in Article 18 of the Charter.
In the same vein, BE, SE considered that other grounds for inadmissibility should be added
for instance the situation that a Member States grants another form of protection than
subsidiary protection or refugee protection.
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(d $'® = the application is a subsequent application*’’, where no *"®new elements or

findings *"°

relating to the examination of whether the applicant qualifies as a refugee
or a person eligible for subsidiary protection by virtue of Directive [.../.../EU] [the

Qualification Directive] have arisen or have been presented by the applicant < the

(e g) adependant of the applicant lodges an application, after he/she has in accordance
with Article 7(2) 6633} consented to have his/her case be part of an application made
on his/her behalf, and there are no facts relating to the dependant's situation, which

justify a separate application.

176

177
178
179

Reservation: SI considering that in case there are no new elements a protection status should
automatically be denied.

Scrutiny reservation: AT, DE, ES, FI, RO, SK

CY agreed in principle to this point but opposed the term "subsequent application™.

SK proposed to insert "relevant”.

RO proposed to insert "that could not have been proposed earlier".
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4 new

Article 348

Special rules on an admissibility interview

1. Member States shall allow applicants to present their views with regard to the application
of the grounds referred to in Article 33 in their particular circumstances before a decision
to consider an application inadmissible is taken. To that end, Member States shall conduct
a personal interview on the admissibility of the application. Member States may make an
exception only in accordance with Article 42 in the case of a subsequent application.

2.1 Paragraph 1 shall be without prejudice to Article 5 of Regulation (EU) No [.../...] [the
Dublin Regulation].

3.2 Member States shall ensure that the person who conducts the interview on the admissibility
of the application does not wear a military or law enforcement uniform.

180 gcrutiny reservation: EE, FR, SE, SI

181 DE proposed to delete this paragraph.

HU requested clarification on the reference to the personal interview in the context of the
Dublin Regulation considering this provision to have a different objective than the personal
interview in the context of the Asylum Procedures Directive.

182 Scrutiny reservation: LT

HU considered this paragraph superfluous given the general provisions of Chapter II.

EE, ES, LT considered that more flexibility is needed given that a request for asylum made
at the border is usually addressed to a policeman in uniform. In response, Cion indicated
that at least people in military uniforms should be covered.
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WV 2005/85/EC
= new

SECTION I

Article 35 267%

The concept of first country of asylum

A country can be considered to be a first country of asylum for a particular applicant for
= international protection < asydusm if:

@ he/she has been recognised in that country as a refugee and he/she can still avail

himself/herself of that protection, or

(b) he/she otherwise enjoys sufficient protection in that country, including benefiting from the

principle of non-refoulement,
provided that he/she will be re-admitted to that country.

In applying the concept of first country of asylum to the particular circumstances of an applicant for
= international protection <= asyem, Member States may take into account Article 38(1) 244,
= The applicant shall be allowed to challenge the application of the first country of asylum concept

in his/her particular circumstances. <

183 Scrutiny reservation: DE, EL, IT in particular as regards the possibility for the applicant to

challenge the application of the first country of asylum concept in his/her particular
circumstances. DE requested clarification why a separate challenge is needed in view of the
right of appeal. In response, Cion specified that the challenge should take place at the
administrative level at first instance.
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WV 2005/85/EC (adapted)
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WV 2005/85/EC
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WV 2005/85/EC (adapted)
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W 2005/85/EC (adapted)
= New

Article 36 34**

The safe country of origin concept

1. A third country designated as a safe country of origin in accordance with > this
Directive <X] either-Article-20-6.30 may, after an individual examination of the
application, be considered as a safe country of origin for a particular applicant ferasyen

only if:
(@) he/she has the nationality of that country; or
(b) he/she is a stateless person and was formerly habitually resident in that country;

and he/she has not submitted any serious grounds for considering the country not to be a
safe country of origin in his/her particular circumstances and in terms of his/her

qualification as a refugee = or a person eligible for subsidiary protection <= in accordance

2.3 Member States shall lay down in national legislation further rules and modalities for the

application of the safe country of origin concept.

184

. Scrutiny reservation: EL
185

Reservation: CY requesting this paragraph not to be mandatory.
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W 2005/85/EC article 30
= new

Article 378

National designation of third countries

as safe countries of origin'®’

Q- Member States may retain or introduce legislation that
allows, in accordance with Annex | H, for the national designation of thie-ceuntries-ether

as safe countries of origin for the

186

Scrutiny reservation: EL, FR
187

HU considered that it should also be possible to designate part of a country as safe. In
response, Cion indicated that the Qualification Directive provides for this possibility even
though with a lesser sense of permanence.
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4 new

2. Member States shall ensure a regular review of the situation in third countries designated
as safe in accordance with this Article.

W 2005/85/EC article 30

= new

3.5 The assessment of whether a country is a safe country of origin in accordance with this
Article shall be based on a range of sources of information, including in particular
information from other Member States, = the European Asylum Support Office, < the
UNHCR, the Council of Europe and other relevant international organisations.

4.5  Member States shall notify to the Commission the countries that are designated as safe
countries of origin in accordance with this Article.
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W 2005/85/EC article 27

= new

Article 3888

The safe third country concept

Member States may apply the safe third country concept only where the competent
authorities are satisfied that a person seeking = international protection < asydas will be

treated in accordance with the following principles in the third country concerned:

(a) life and liberty are not threatened on account of race, religion, nationality,

membership of a particular social group or political opinion;

4 new

(b)*® there is no risk of serious harm as defined in Directive [.../.../EU] [the Qualification

Directive];

W 2005/85/EC article 27

= new

(c B) the principle of non-refoulement in accordance with the Geneva Convention is

respected,

188

189

Reservation: ES

Scrutiny reservation: CY, EL

Scrutiny reservation: ES, RO, SI considering this a matter that is to be examined at the level
of the individual and not at country level.
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(d &) the prohibition of removal, in violation of the right to freedom from torture and cruel,

inhuman or degrading treatment as laid down in international law, is respected; and

(e d) the possibility exists to request refugee status and, if found to be a refugee, to receive

protection in accordance with the Geneva Convention.

2. The application of the safe third country concept shall be subject to rules laid down in

national legislation, including:

(@) rules requiring a connection between the person seeking = international
protection < asylesm and the third country concerned on the basis of which it would
be reasonable for that person to go to that country;

(b) rules on the methodology by which the competent authorities satisfy themselves that
the safe third country concept may be applied to a particular country or to a particular
applicant. Such methodology shall include case-by-case consideration of the safety
of the country for a particular applicant and/or national designation of countries

considered to be generally safe;

(c) rules in accordance with international law, allowing an individual examination of
whether the third country concerned is safe for a particular applicant which, as a
minimum, shall permit the applicant to challenge the application of the safe third
country concept on the grounds that = that the third country is not safe in his/her

particular circumstances < &

. = The applicant shall also be allowed to

challenge the existence of a connection between him/her and the third country in
accordance with point (a). <
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When implementing a decision solely based on this Article, Member States shall:
(@) inform the applicant accordingly; and

(b) provide him/her with a document informing the authorities of the third country, in

the language of that country, that the application has not been examined in substance.

Where the third country does not permit the applicant for = international protection <
asyHam to enter its territory, Member States shall ensure that access to a procedure is given

in accordance with the basic principles and guarantees described in Chapter I1.

Member States shall inform the Commission periodically of the countries to which this
concept is applied in accordance with the provisions of this Article.

W 2005/85/EC article 36

= new

Article 39 1%

The European safe third country segntries concept

Member States may provide that no, or no full, examination of the asyess application for
= international protection < and of the safety of the applicant in his/her particular
circumstances as described in Chapter 1, shall take place in cases where a competent
authority has established, on the basis of the facts, that the applicant for asydusa

= International protection < is seeking to enter or has entered illegally into its territory

from a safe third country according to paragraph 2.

Scrutiny reservation: CY, EL
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A third country can only be considered as a safe third country for the purposes of

paragraph 1 where:

(@) it has ratified and observes the provisions of the Geneva Convention without any

geographical limitations;

(b) it has in place an asylum procedure prescribed by law; and

(c) it has ratified the European Convention for the Protection of Human Rights and
Fundamental Freedoms and observes its provisions, including the standards relating

to effective remedies=and

The Member States concerned shall lay down in national law the modalities for

implementing the provisions of paragraph 1 and the consequences of decisions pursuant to
those provisions in accordance with the principle of non-refoulement saderthe-Geneva
Cenventien including providing for exceptions from the application of this Article for

humanitarian or political reasons or for reasons of public international law.

When implementing a decision solely based on this Article, the Member States concerned
shall:

(@) inform the applicant accordingly; and

(b) provide him/her with a document informing the authorities of the third country, in

the language of that country, that the application has not been examined in substance.
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65. Where the safe third country does not re-admit the applicant ferasylesm, Member States

shall ensure that access to a procedure is given in accordance with the basic principles and

guarantees described in Chapter II.

4 new

6. Member States shall inform the Commission periodically of the countries to which this

concept is applied in accordance with the provisions of this Article.

W 2005/85/EC article 36
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1.193

W 2005/85/EC (adapted)
= New

SECTION IV

Article 40 327%

Subsequent application'®

Where a person who has applied for = international protection < asyes in a Member
State makes further representations or a subsequent application in the same Member State,
that Member State = shall < gay examine these further representations or the elements of
the subsequent application in the framework of the examination of the previous application
or in the framework of the examination of the decision under review or appeal, insofar as
the competent authorities can take into account and consider all the elements underlying

the further representations or subsequent application within this framework.

191

192

193

Reservation: NL, SI

Scrutiny reservation: AT, CZ, EE, EL, ES, FI, FR, HU, IT, RO, SE, SK

NL found the change from "may" into "shall" problematic given that the Dutch system does
not have the concept of admissibility.

HU pointed out that an application made after an implicit withdrawal that resulted in
discontinuation of the examination of the application on the basis of Article 82(2) is not
covered by the regime of subsequent applications provided for in Article 40 in conjunction
with Article 2(q).

CY opposed the term "subsequent application™. CY proposed not to allow appeal in case it
is established that no new elements are presented.

CZ requested clarification whether the "shall" provision has as a consequence that
examination procedures need to be merged and that separate procedures for each application
are no longer allowed. In response, Cion indicated that, on the basis of the paragraph,
throughout the first instance procedure and the appeal stage, all further representations of a
subsequent application need to be attached to the ongoing procedure.
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= For the purpose of taking a decision on the admissibility of an application for
international protection pursuant to Article 33(2)(d), < a A subsequent application for
= International protection < asyless shall be subject first to a preliminary examination as

to whether =8

findings X> have arisen or have been presented by the applicant which relate <X] relating

to the examination of whether > the applicant <X] hefshe qualifies as a refugee = or a
person eligible for subsidiary protection < by virtue of Directive [.../.../EU] [the

Qualification Directive] 2004£83/EC hax

194
195

HU, SI opposed deletion of paragraph 2 of the directive currently in force.

HU pointed to the different phrasing in paragraphs 2 and 3. Paragraph 2 uses the phrase
"new elements or findings have arisen or have been presented by the applicant which relate”
and paragraph 3 uses the phrase "new elements or findings have arisen or have been
presented by the applicant which significantly add to the likelihood™. In order to avoid a
different level of proof, HU suggested to use in both cases the former phrase.

1% HU opposed the proposed deletion of the phrase "after the withdrawal...has been reached".

5168/12 VH/pf 122
ANNEX DG H1B LIMITE EN



(<
|

If=teHowing the preliminary examination referred to in paragraph 2 3 etthis-Asticle
X> concludes that <X] new elements or findings X> have <X] arisen or > been <X] are
presented by the applicant which significantly add to the likelihood of the applicant
qualifying as a refugee = or a person eligible for subsidiary protection < by virtue of
Directive X [.../.../EU] [the Qualification Directive] <XI 2004/83/EC, the application
shall be further examined in conformity with Chapter Il. X> Member States may also

provide for other reasons for a subsequent application to be further examined. <X

4.6  Member States may decide to further examine the application only if the applicant

concerned was, through no fault of his/her own, incapable of asserting the situations set

forth in paragraphs 2 and 3 3=4-and-5 of this Article in the previous procedure, in particular

by exercising his/her right to an effective remedy pursuant to Article 46 39.

4 new
5.1 When a subsequent application is not further examined pursuant to this Article, it shall be
considered inadmissible, in accordance with Article 33(2)(d).
197 5] proposed to delete this paragraph.
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W 2005/85/EC (adapted)
= New

|©
A

The procedure referred to in this Article may also be applicable in the case of:

(a) adependant who lodges an application after he/she has, in accordance with
Article 7(2) 663}, consented to have his/her case be part of an application made on
his/her behalf = , and/or <

(b) = an unmarried minor who lodges an application after an application has been made
on his/her behalf pursuant to Article 7(5)(c) < .

In = those cases < this-ease, the preliminary examination referred to in paragraph 2 3 ef
this-Artiele will consist of examining whether there are facts relating to the dependant's

= or the unmarried minor's < situation which justify a separate application.

4 new
< Council

7.1%  Where a person with regard to whom a transfer decision has to be enforced pursuant to

Regulation (EU) [.../...] [the Dublin Regulation] makes further representations or a
subsequent application in the transferring Member State, those representations or
subsequent applications shall be examined by the responsible Member State, as defined in
Regulation (EU) [.../...] [the Dublin Regulation], in accordance with this Directive.

1% DE, Sl proposed to delete this paragraph.
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Article 41%%°

Specific rules following the rejection or inadmissibility of a subsequent application

2%\\here © , & D [...] & after a final decision to consider an application inadmissible pursuant to
Avrticle 40(5) or after a final decision to reject a previous subsequent application as unfounded, < _a

person makes a new application for international protection in the same Member State, Member

States need not grant the right to remain in the territory, provided the determining authority is

satisfied that a return decision will not lead to direct or indirect refoulement in violation of
international and Union obligations of that Member State.”* € ©[...] ¢

199 Reservation: AT, DE, EE, ES, FR, HU, IT, LT, RO, SI considering the regime laid down
in Article 41 should apply as of the second application. In response, Cion indicated that
applying the regime laid down in Article 41 would not be justified for several reasons
including that, in some cases such as implicit or explicit withdrawal, there has never been a
full examination of the asylum application.

Scrutiny reservation: CY, CZ, EE, EL, ES, FI, FR, HU, IT, LT, RO, SE, SK

In case the proposal that the regime applies only as of the second subsequent application
would remain, DE, ES, NL, SE proposed to allow that in some cases, such as persona non
grata with a criminal past, the regime would be applicable as of the first subsequent
application.

FR rejected an obligation to conduct a personal interview after the first subsequent
application.

CZ proposed "expresses the intention to lodge an application for international protection”
instead of "makes a new application”.

AT considered the reference to the non refoulement principle in point (a) not appropriate
pointing out that this point should be examined in relation to Article 9.2.

200

201
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oL.]1¢C

< Member States may also: &

(2a¢ 2[...1 ©)* provide that the examination procedure be accelerated in accordance with
Avrticle 31(6)(f); in such case, Member States may also derogate from the time limits
normally applicable in accelerated procedures, in accordance with national legislation
<_and/or &,

(PbC 2][...1C) derogate from the time limits normally applicable to admissibility procedures
provided for in Articles 33 and 34, in accordance with national legislation.

WV 2005/85/EC

202 CZ requested clarification how in particular point (a) could be applied in practice.

AT requested clarification on the reference to time limits.

DE opposed the proposed deletion of Article 33 of the Directive currently in force. In
response, Cion indicated that the subject matter of this article is sufficiently covered in the
provisions on implicit withdrawal.

203
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1.205

W 2005/85/EC (adapted)
= New

Article 42 34°%

Procedural rules

Member States shall ensure that applicants for = international protection <= asyda whose
application is subject to a preliminary examination pursuant to Article 40 32 enjoy the
guarantees provided for in Article 12(1) 2861,

Member States may lay down in national law rules on the preliminary examination

pursuant to Article 40 32. Those rules may, inter alia:

(@) oblige the applicant concerned to indicate facts and substantiate evidence which

justify a new procedure;

204

205

206

Scrutiny reservation: FR.

FR also noted that Article 42 and Article 45 have the same title.

Reservation: CY considering that a person who is subject of a preliminary examination does
not have the status of an applicant. In this light, CY proposed this provision to be voluntary
for the Member States.

In the same vein, SI proposed to specify that the person is "an applicant for the introduction
of a new procedure”. In this light, SI requested clarification whether such persons can be
excluded from the material conditions laid down in the Reception Conditions Directive until
it is established that relevant new elements have been presented.

In response, Cion indicated that no changes have been proposed in paragraph 1 with the
exception of the standard broadening of the scope to include all applicants for international
protection.

CZ, DE, ES, MT opposed the proposed deletion of point (b) of the directive currently in
force considering it a useful provision.
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(b &) permit the preliminary examination to be conducted on the sole basis of written
submissions without a personal interview = , with the exception of cases referred to
in Article 40(6) <.2%

X> Those rules <X1 Faesenditions shall not render impossible the access of applicants fef
asydum to a new procedure or result in the effective annulment or severe curtailment of

such access.
3. Member States shall ensure that:

&) the applicant is informed in an appropriate manner of the outcome of the preliminary
examination and, in case the application will not be further examined, of the reasons

for this and the possibilities for seeking an appeal or review of the decision.;

207 SE proposed to add: "when the dependent or unmarried minor has not undergone a personal
interview during the asylum procedure™.
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1.209

SECTION V

Article 43 35%%

Border procedures

Member States may provide for procedures, in accordance with the basic principles and
guarantees of Chapter Il, in order to decide at the border or transit zones of the Member

State on;

(a) = the admissibility of an < applications = , pursuant to Article 33, < made at such

locations; = and/or <

208

209

Reservation: NL

In response to NL, Cion confirmed that the regime for border procedures laid down in
Article 43 would apply to the Schiphol centre as it is located at the border. In the Schiphol
centre all sorts of applications are examined and not only applications on their admissibility
and applications in accelerated procedure. In the light of this response, NL requested
clarification whether examinations of applications at the Schiphol centre can only take place
when the conditions laid down in Article 31(6) apply and that other examinations are not
possible irrespective of the question whether these are done in full respect of Chapter II.
Scrutiny reservation: BE (sharing the concern of NL), EE, ES, HU, PT, RO

Scrutiny reservation: CZ, FR

CZ considered that at border or transit zones, other cases, such as subsequent applications,
should be added, to the cases mentioned in points (a) and (b).
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4 new

(b) the substance of an application® in a procedure pursuant to Article 31(6). **

WV 2005/85/EC (adapted)

= new

210 CZ requested clarification on the term "substance of an application”. In response, Cion

indicated that this term was used to contrast point (b) with point (a) on admissibility.
Reservation: DE in relation to Article 31(6).

Scrutiny reservation: AT in relation to Article 31(6).

HU wanted to add additional grounds allowing an examination at the border of manifestly
unfounded applications. These additional grounds (bad faith and failure to apply within a
reasonable period) could be added to the list of Article 31(6) or be included in Article 32 or
43.

211
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Member States shall ensure that a decision in the framework of the procedures provided for

[N
I

in paragraph 1 2 is taken within a reasonable time. When a decision has not been taken

within four weeks®*?, the applicant feeasydea shall be granted entry to the territory of the
Member State in order for his/her application to be processed in accordance with the other

provisions of this Directive.

212 In response to a request for clarification of ES, PT, Cion, noting that this time-period is
already included in the Directive currently in force, indicated that the 4 weeks concern the
first instance procedure and not the appeal stage.
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arrivals involving a large number of third

In the event of past
country nationals or stateless persons lodging applications for = international protection <=
asyam at the border or in a transit zone, which makes it praeticathy impossible X> in
practice <XI to apply there the provisions of paragraph 1 8 i <
paragraphs22and-3, those procedures may also be applied where and for as long as these
third country nationals or stateless persons are accommodated normally at locations in

proximity to the border or transit zone.

WV 2005/85/EC
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WV 2005/85/EC
= new

CHAPTER IV

PROCEDURES FOR THE WITHDRAWAL OF & INTERNATIONAL PROTECTION <

REFUEEE STATUS

Article 44 32°%

Withdrawal of = international protection < #efagee status

Member States shall ensure that an examination to withdraw the = international protection <
refugee status of a particular person may commence when new elements or findings arise indicating
that there are reasons to reconsider the validity of his/her = international protection < refugee

status.

213 HU suggested that an examination to withdraw the status may also commence following an
ex officio review. In response, Cion indicated that the basic principles of effective remedy

apply also in relation to this provision.
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Article 45 38

Procedural rules

1. Member States shall ensure that, where the competent authority is considering withdrawing
the = international protection <= gefuges status of a third country national or stateless
person in accordance with Article 14 = or Article 19 < of Directive [.../.../EU] [the
Qualification Directive] 2004/83/EC the person concerned skal enjoys the following

guarantees:

(@) to be informed in writing that the competent authority is reconsidering his or her
qualification for = international protection < refages status and the reasons for such

a reconsideration; and

(b) to be given the opportunity to submit, in a personal interview in accordance with
Article 12(1)(b) 486543 and Articles 14, 15, = 16 < and 17 423 3-and-14 orina
written statement, reasons as to why his/her & international protection < sefugee

status should not be withdrawn.
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In addition, Member States shall ensure that within the framework of such a procedure:

(a)

(b)

the competent authority is able to obtain precise and up-to-date information from
various sources, such as, where appropriate, from = the European Asylum Support
Office and <= the UNHCR, as to the general situation prevailing in the countries of
origin of the persons concerned; and

where information on an individual case is collected for the purposes of
reconsidering the = international protection <= refugee status, it is not obtained from
the actor(s) of persecution = or serious harm < in a manner that would result in
such actor(s) being directly informed of the fact that the person concerned is a

= beneficiary of international protection <= refugee whose status is under
reconsideration, nor jeopardise the physical integrity of the person and his/her
dependants, or the liberty and security of his/her family members still living in the
country of origin.
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215 216
4.

Member States shall ensure that the decision of the competent authority to withdraw the
= International protection < gefugee status is given in writing. The reasons in fact and in
law shall be stated in the decision and information on how to challenge the decision shall

be given in writing.

Once the competent authority has taken the decision to withdraw the = international

protection < refugee status, Article 20 i5-paragraph-2, = Article 22 < , Article 23(1) 46;
paragraph-1 and Article 29 22 are equally applicable.?*

By derogation to paragraphs 1, 2 and 3 of this Article, Member States may decide?’ that
the = international protection < refugee status shall lapse by law #-case-efeessatienin
} i frect if the = beneficiary of

international protection < refdgee has unequivocally renounced his/her recognition as a
= beneficiary of international protection < refugee. = Member States may also provide
that the international protection status shall lapse by law where the beneficiary of

international protection has become a citizen of that Member State. <

214
215

216

217

In response to DE, Cion indicated that Article 21 applies via Article 20.

DE proposed to maintain the wording of the Directive currently in force, in particular the
phrase "in case of cessation in accordance with Article 11(1)(a) to (d) of Directive
2004/83/EC".

CZ proposed to include as a derogation that the status shall lapse in case of death of an
applicant. In response, Cion indicated that the relevant provisions in the Qualification
Directive apply.

CZ proposed "establish™ instead of "decide”. In response, Cion indicated this concerns a
part of the directive on which the Commission has not made proposals.

5168/12 VH/pf 137
ANNEX DG H1B LIMITE EN



CHAPTER V

APPEALS PROCEDURES

Article 46 39%%¢

The right to an effective remedy

Member States shall ensure that applicants for = international protection <= asy#am have

the right to an effective remedy before a court or tribunal, against the following:

(@) adecision taken on their application for = international protection <= , including a

decision:

4 new

(i)  to consider an application unfounded in relation to refugee status and/or

subsidiary protection status,

218 Reservation EL and NL presenting its proposal to amend Article 46 which is laid down in
document 13131/11. This proposal is aimed at making Article 46 compatible with the single

status system in the Netherlands.
Scrutiny reservation: CZ, EE, FR, IT, SE (in particular as regards paragraphs 6 and 7).
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= new
< Council

(il #) to consider an application inadmissible pursuant to Article 33 25 (2),

2 (iv) not to conduct an examination pursuant to Article 39. &¢%°

(b) arefusal to re-open the examination of an application after its discontinuation
pursuant to Articles 27 and 28 19-ang-20;

(c &) adecision to withdraw = international protection < refagee status pursuant to
Article 45 38.

219 Scrutiny reservation: CY, EL because of their reservations on Article 39..

5168/12 VH/pf 139
ANNEX DG H1B LIMITE EN



22
3.220

4 new
< Council

Member States shall ensure that persons recognised by the determining authority as
eligible for subsidiary protection have the right to an effective remedy as referred to in
paragraph 1 against a decision to consider an application unfounded in relation to refugee

status.

oL.]¢C

Member States shall ensure that the effective remedy referred to in paragraph 1 provides
for a full examination of both facts and points of law, including an ex nunc examination of
the international protection needs pursuant to Directive [.../.../EU] [the Qualification

Directive], at least in appeal procedures before a court or tribunal of first instance.

220

Reservation: CY, PL (in connection with paragraph 1)

Scrutiny reservation: AT, ES, IT, SK requesting clarification on the ex nunc examination.
NL expressed its preference for an ex nunc examination only and not a full examination as
proposed, in particular in the case of clear abuse by the applicant.

Cion indicated that the proposal was drawn up in the light of existing case-law. Cion further
pointed out that ex nunc examination was important as it enabled the court or tribunal to
look at the situation in the country of origin at the time of the ruling.
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= new

4. 2" Member States shall provide for = reasonable < time limits and other necessary rules for

the applicant to exercise his/her right to an effective remedy pursuant to paragraph 1.

4 new

The time limits shall not render impossible or excessively difficult the access of applicants

to an effective remedy pursuant to paragraph 1.

Member States may also provide for an ex officio review of decisions taken pursuant to
Article 43.

221 scrutiny reservation: ES, LT

LT requested clarification what would be considered as a "reasonable” time-limit. In
response, Cion indicated that case-law gave rather clear indications what time-limits should
be considered as reasonable and that this has to be determined on a case-by-case basis.

CZ suggested to establish a time-limit.
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4 new
< Council

5222 Without prejudice to paragraph 6, Member States shall allow applicants to remain in the

territory until the time limit within which to exercise their right to an effective remedy has
expired or, when this right has been exercised within the time limit, pending the outcome
of the remedy.

6.22  Inthe case of a decision ©_

(a) & to consider an application unfounded where any of the circumstances listed in Article
31(6) @ [...]1 € apply or @ _manifestly unfounded in accordance with Article

32(2)224.

(b) € 2]...]1 < toconsider an application inadmissible pursuant to Article 33(2)(a) or
(d) =2

222

s Scrutiny reservation: SK supporting the NL proposal on paragraph 5.

Scrutiny reservation: AT, DE, ES (in particular as regards the phrase "on its own motion"),
HU, SK

SE considered that not only a court or tribunal but also administrative authorities should be
able to decide whether an applicant may remain on the territory.

AT, supported by ES, SI, wanted to add subsequent applications as an exception to
automatic suspensive effect of the right to remain in the territory of a Member State.

DE, supported by ES, Sl and preliminary by EE, wanted to add border procedures as an
exception (see DE proposals in document 14909/11).

SE wanted to add as an exception cases where a person has been expelled in a criminal
procedure.

FR suggested including additional exceptions to the list in the Commission proposal.

CZ, FI, SK could accept the Commission proposal given the ECHR case law and the
Presidency proposal.

Cion stated, under reference to document 15040/11, that the grounds included in its
proposal reflected the maximum possible in the light of the case-law.

Cion expressed concerns about adding manifestly unfounded cases in the light of the
requests of delegations to add grounds for applying acccelerated procedures.

224
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(©)*® to reject reopening of the applicant's case that has been discontinued according to
Article 28;

(d)?*® not to examine or not to examine fully the applicantion pursuant to Article 39 &,

and where, in such cases, the right to remain in the Member State pending the outcome of
the remedy is not foreseen under national legislation, a court or tribunal shall have the
power to rule whether or not the applicant may remain on the territory of the Member

State, either upon request of the concerned applicant or acting on its own motion.

This paragraph shall not apply to procedures referred to in Article 43.2%’

7.2226  Member States shall allow the applicant to remain in the territory pending the outcome of
the procedure to rule whether or not the applicant may remain on the territory, laid down in
paragraph 6.

8.22°  Paragraphs 5, 6 and 7 shall be without prejudice to Article 26 of Regulation (EU) No
[.../...] [the Dublin Regulation].

225 Cion opposed adding this situation arguing that in case of implicit withdrawal of an
application the substance of the application may be left unexamined. For that reason,
suspensive effect is needed to provide a safety net for these cases.

226 Cion opposed adding this situation arguing that in case of applying the provision on safe
third countries the substance of the application may be left unexamined.

22T Scrutiny reservation: CZ, EE, IT

228 scrutiny reservation: AT, DE, ES, FI, SI, SK
ES requested clarification what would happen in case of an unfounded application.

229 Reservation: Sl proposing to delete this paragraph.
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9.4  Member States may lay down time-limits for the court or tribunal pursuant to paragraph 1

to examine the decision of the determining authority.

10. 6 Member States may also lay down in national legislation the conditions under which it can
be assumed that an applicant has implicitly withdrawn or abandoned his/her remedy

pursuant to paragraph 1, together with the rules on the procedure to be followed.
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CHAPTER VI

GENERAL AND FINAL PROVISIONS

Article 47 49

Challenge by public authorities
This Directive does not affect the possibility for public authorities of challenging the administrative
and/or judicial decisions as provided for in national legislation.

Article 48 4%

Confidentiality

Member States shall ensure that authorities implementing this Directive are bound by the
confidentiality principle as defined in national law, in relation to any information they obtain in the

course of their work.
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4 new

Article 49

Cooperation

Member States shall each appoint a national contact point and communicate its address to the
Commission. The Commission shall communicate that information to the other Member States.

Member States shall, in liaison with the Commission, take all appropriate measures to establish

direct cooperation and an exchange of information between the competent authorities.

W 2005/85/EC (adapted)

= new

Article 50 42

Report

No later than 2Becember 2000 = ......... 230 & the Commission shall report to the European
Parliament and the Council on the application of this Directive in the Member States and shall
propose any amendments that are necessary. Member States shall send the Commission all the
information that is appropriate for drawing up this report. After presenting the report, the
Commission shall report to the European Parliament and the Council on the application of this

Directive in the Member States at least every = five < &ae years.

230 Four years after the date of adoption of this Directive.
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Article 51 43%*

Transposition

Member States shall bring into force the laws, regulations and administrative provisions
> Articles [...] [the Articles

that have been changed as to the substance by comparison with the earlier Directive] by

necessary to comply with

December-2008- They shall forthwith X> communicate to <X] #aferm the Commission
thereof DO the text of those provisions and a correlation table between those provisions
and this Directive <XI.

4 new

Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with Article 31(3) by [3 years from the date of the transposition
deadline]. They shall forthwith communicate to the Commission the text of those

provisions and a correlation table between those provisions and this Directive.

231

Scrutiny reservation: CY, ES, FR, HU, IT, LV, MT, PT
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WV 2005/85/EC (adapted)

When Member States adopt X> the <X these provisions > referred to in paragraphs 1 and
2 <XI, they shall contain a reference to this Directive or shalt be accompanied by such a
reference on the occasion of their official publication. X> Member States shall determine

how such reference is to be made. <XI Fh

ates: X> They shall also include a statement that references in existing

laws, regulations and administrative provisions to the directive repealed by this Directive
shall be construed as references to this Directive. Member States shall determine how such
reference is to be made and how that statement is to be formulated. <XI

Member States shall communicate to the Commission the text of the X> main <xI
provisions of national law which they adopt in the field covered by this Directive [X> and a

correlation table between those provisions and this Directive <XI.
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= New

Article 52 44

Transitional provisions

Member States shall apply the laws, regulations and administrative provisions X> referred to <X] set
edt in Article 51(1) 43 to applications for = international protection < asyes lodged after

= [...] <& £-Beeember200+ and to procedures for the withdrawal of = international protection <
refugee-status started after = [...] < +-Desember2007. = Applications submitted before [...] and
procedures for the withdrawal of refugee status initiated before [...] shall be governed by the laws,

regulations and administrative provisions adopted pursuant to Directive 2005/85/EC. <

4 new

Member States shall apply the laws, regulations and administrative provisions referred to in Article
51(2) to applications for international protection lodged after [...]. Applications submitted before
[...] shall be governed by the laws, regulations and administrative provisions in accordance with
Directive 2005/85/EC.
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Article 53

Repeal

Directive 2005/85/EC is repealed for the Member States bound by this Directive with effect from
[day after the date set out in Article 51(1) of this Directive], without prejudice to the obligations of
the Member States relating to the time-limit for transposition into national law of the Directive set

out in Annex 11, Part B.

References to the repealed Directive shall be construed as references to this Directive and shall be
read in accordance with the correlation table in Annex IlI.

WV 2005/85/EC

Article 54 45

Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the

Official Journal of the European Union.
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Articles [...] shall apply from [day after the date set out in Article 51(1)].

W 2005/85/EC (adapted)

Article 55 46

Addressees

This Directive is addressed to the Member States in €

X> accordance with the Treaties <XI.

Done at Brussels,

For the European Parliament For the Council
The President The President
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ANNEX | 42

W

Designation of safe countries of origin for the purposes of Articles=29 ard 38 37(1)

A country is considered as a safe country of origin where, on the basis of the legal situation, the
application of the law within a democratic system and the general political circumstances, it can be
shown that there is generally and consistently no persecution as defined in Article 9 of Directive
[.../.../EU] [the Qualification Directive] Birestive-2004/83/EC no torture or inhuman or degrading

treatment or punishment and no threat by reason of indiscriminate violence in situations of

international or internal armed conflict.

In making this assessment, account shall be taken, inter alia, of the extent to which protection is

provided against persecution or mistreatment by:
@) the relevant laws and regulations of the country and the manner in which they are applied;

(b) observance of the rights and freedoms laid down in the European Convention for the
Protection of Human Rights and Fundamental Freedoms and/or the International Covenant
for Civil and Political Rights and/or the Convention against Torture, in particular the rights

from which derogation cannot be made under Article 15(2) of the said European

Convention;
(c) respect of the non-refoulement principle according to the Geneva Convention;
(d) provision for a system of effective remedies against violations of these rights and
freedoms.

232
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ANNEX Il B
Part A

Repealed Directive
(referred to in Article 53)

Council Directive 2005/85/EC (OJ L 326, 13.12.2005, p. 13)

Part B

Time-limit for transposition into national law
(referred to in Article 51)

Directive Time-limits for transposition

2005/85/EC First deadline: 1 December 2007

Second deadline: 1 December 2008
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Directive 2005/85/EC
Article 1
Article 2 (a) to (c)

Article 2 (d) to (f)

Article 2 (g)

Article 2 (h) to (k)

Article 3 (1) and (2)

Article 3 (3)

Article 3 (4)

Article 4 (1) first subparagraph
Article 4 (1) second subparagraph
Article 4 (2) (a)

Article 4 (2) (b) to (d)

Article 4 (2) (e)

Article 4 (2) ()

ANNEX 11

CORRELATION TABLE

This directive
Article 1

Article 2 (a) to (c)
Article 2 (d)

Article 2 (e) to (9)
Article 2 (h) and (i)
Article 2 (j)

Article 2 (k) and (1)
Acrticle 2 (m) to (p)
Article 2 (q)

Article 3 (1) and (2)
Article 3 (3)

Article 4 (1) first subparagraph

Article 4 (2) (a)

Article 4 (2) (b)

- Article 4 (3)
Article 4 (3) Article 4 (4)
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Article 5
Article 6 (1)
Article 6 (2) and (3)

Article 6 (4)

Article 6 (5)

Article 7 (1) and (2)

Article 8 (1)

Article 8 (2) (a) to (¢)

Article 8 (3) and (4)

Article 9 (1)

Article 9 (2), first subparagraph
Article 9 (2), second subparagraph
Article 9 (2), third subparagraph
Article 9 (3)

Article 10 (1) (a) to (c)

Article 4 (5)

Article 5

Article 6 (1)

Article 6 (2) to (4)
Article 7 (1) and (2)
Article 7 (3)

Article 7 (4)

Article 7 (5)

Article 8

Article 9 (1) and (2)
Article 9 (3)

Article 10 (1)

Article 10 (2)

Article 10 (3) (a) to (c)
Article 10 (3) (d)
Article 10 (4) and (5)
Article 11 (1)

Article 11 (2), first subparagraph
Article 11 (2), second subparagraph
Article 11 (3)

Article 12 (1) (a) to (c)

Article 12 (1) (d)
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Article 10 (1) (d) and (e)

Article 10 (2)

Article 11

Article 12 (1) first subparagraph
Article 12 (2) second subparagraph
Article 12 (2) third subparagraph
Article 12 (2) (a)

Article 12 (2) (b)

Article 12 (2) (c)

Article 12 (3) first subparagraph
Article 12 (3) second subparagraph
Article 12 (4) to (6)

Article 13 (1) and (2)

Article 13 (3) (a)

Article 13 (3) (b)

Article 13 (4)

Article 13 (5)

Article 12 (1) (e) and (f)

Article 12 (2)

Article 13

Acrticle 14 (1) first subparagraph

Article 14 (1) second and third subparagraph
Article 14 (1) fourth subparagraph

Article 14 (2) (a)

Article 14 (2) (b)

Article 14 (2) second subparagraph
Article 14 (3) to (5)

Article 15 (1) and (2)

Article 15 (3) (a)

Article 15 (3) (b)

Article 15 (3) (¢)

Article 15 (3) (d)

Article 15 (3) (e)

Article 15 (4)

- Article 16

Article 14 -

- Article 17
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- Article 18

- Article 19

Article 15 (1) Article 22 (1)
Article 15 (2) Article 20 (1)

- Article 20 (2) to (4)

- Article 21 (1)

Article 15 (3) (a) -

Article 15 (3) (b) and (c) Article 21 (2) (a) and (b)
Article 15 (3) (d) -

Article 15 (3) second subparagraph -

Article 15 (4) to (6) Article 21 (3) to (5)

- Article 22 (2)

Article 16 (1) first subparagraph Article 23 (1) first subparagraph
Article 16 (1) second subparagraph first Article 23 (1) second subparagraph
sentence introductory words

- Article 23 (1) (a)

Article 16 (1) second subparagraph second Article 23 (1) (b)
sentence

Article 16 (2) first sentence Article 23 (2)

Article 16 (2) second sentence -

- Article 23 (3)

Article 16 (3) Acrticle 23 (4) first subparagraph

Article 16 (4) first subparagraph -

Article 16 (4) second and third subparagraphs Article 23 (4) second and third subparagraphs

- Article 24
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Article 17 (1)

Article 17 (2) (a)
Article 17 (2) (b) and (c)
Article 17 (3)

Article 17 (4)

Article 17 (5)

Article 17 (6)

Article 18

Article 19

Article 20 (1) and (2)

Article 21

Article 22

Article 23 (1)

Article 23 (2), first subparagraph

Article 23 (2), second subparagraph

Article 23 (3)

Article 23 (4) (a)

Article 23 (4) (b)

Article 25 (1)

Article 25 (2)

Article 25 (3)

Article 25 (4)

Article 25 (5)

Article 25 (6)

Article 25 (7)

Article 26

Article 27

Article 28 (1) and (2)

Article 28 (3)

Article 29

Article 30

Article 31 (1)

Article 31 (2)

Article 31 (3)

Article 31 (4), first subparagraph
Article 31 (4), second subparagraph
Article 31 (5) introductory words
Article 31 (5) (a) to (c)

Article 31 (6) (a)
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Article 23 (4) (c) (i)
Article 23 (4) (c) (ii)
Article 23 (4) (d)
Article 23 (4) (e)
Article 23 (4) (f)
Article 23 (4) (9)
Article 23 (4) (h) and (i)
Article 23 (4) (j)

Article 23 (4) (k) and (1)
Article 23 (4) (m)

Article 23 (4) (n) and (0)

Article 24

Article 25

Article 25 (1)

Article 25 (2) (a) to (c)
Article 25 (2) (d) and (e)

Article 25 (2) (f) and (g)

Article 26

Article 27 (1) (a)

Article 27 (1) (b) to (d)

Article 31 (6) (b)

Article 31 (6) (c)

Article 31 (6) (d)

Acrticle 31 (6) (e)

Acrticle 31 (6) ()

Acrticle 31 (6) (9)

Article 31 (7) and (8)

Article 32 (moved Article 28)
Article 33
Article 33 (1)

Article 33 (2) (a) to (c)

Article 33 (2) (d) and (e)
Article 34

Article 35

Acrticle 38 (1) (a)

Article 38 (1) (b)

Acrticle 38 (1) (c) to (e)
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Article 27 (2) to (5) Article 38 (2) to (5)

Article 28 Article 32
Article 29 -
Article 30 (1) Article 37 (1)

Article 30 (2) to (4) -

- Article 37 (2)

Article 30 (5) and (6) Article 37 (3) and (4)
Article 31 (1) Article 36 (1)

Article 31 (2) -

Article 31 (3) Article 36 (2)

Article 32 (1) Article 40 (1)

Article 32 (2) -

Article 32 (3) Article 40 (2)

Article 32 (4) Article 40 (3) first sentence
Article 32 (5) Article 40 (3) second sentence
Article 32 (6) Article 40 (4)

- Article 40 (5)

Article 32 (7), first subparagraph Acrticle 40 (6) (a)

- Article 40 (6) (b)

Article 32 (7), second subparagraph Article 40 (6), second subparagraph
- Article 40 (7)

- Article 41

Article 33 -

Article 34 (1) and (2) (a) Article 42 (1) and (2) (a)
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Article 34 (2) (b)
Article 34 (2) (c)
Article 34 (3) (a)
Article 34 (3) (b)

Article 35 (1)

Article 35 (2) and (3) (a) to (f)
Article 35 (4)

Article 35 (5)

Article 36 (1) to (2) (c)
Article 36 (2) (d)

Article 36 (3)

Article 36 (4) to (6)

Article 36 (7)
Article 37

Article 38

Avrticle 39 (1) (a) (i) and (ii)
Article 39 (1) (a) (iii)
Avrticle 39 (1) (b)

Article 39 (1) (c) and (d)

Article 39 (1) (e)

Acrticle 42 (2) (b)

Article 42 (3)

Article 43 (1) (a)

Article 43 (1) (b)

Article 43 (2)
Article 43 (3)

Article 39 (1) to (2) (c)

Article 39 (3) to (5)

Article 39 (6)

Article 44
Article 45
Article 46 (1) (a) (i)

Avrticle 46 (1) (a) (ii) and (iii)

Article 46 (1) (b)

Article 46 (1) (c)

Article 46 (2) and (3)
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Article 39 (2)

Article 39 (3)

Article 39 (4)

Article 39 (5)

Article 39 (6)

Article 40

Article 41

Article 42

Article 43 first subparagraph

Article 43 second and third subparagraphs

Acrticle 46 (4) first subparagraph
Article 46 (4) second and third subparagraphs
Article 46 (5) to (8)

Article 46 (9)

Article 41 (10)

Article 47

Article 48

Article 49

Article 50

Article 51 (1)

Article 51 (2)

Article 51 (3) and (4)

Article 44 Article 52 first subparagraph

- Article 52 second subparagraph

- Article 53

Article 45 Article 54

Article 46 Article 55
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- Annex Il

- Annex 111
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