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Summary

The T errorism A ct 2000 (R emedial) O rder 20 11, an urgent remedia 1 order concerning
exceptional counter-terrorism powers to stop and search without reasonable suspicion, was
made by the Home Secretary on 17 March 2011 and came into force on 18 March 2011. The
purpose of the Order is to remove the incompatibility of the current statutory powers to stop
and search with out r easonable su spicion (in se ctions 44 to 46 of th e Terrorism Act 2000)
with the right to respect for private life in Article 8 of the European Convention on Human
Rights (“ECHR”). The European Court of Human Rights, in the case Gillan and Quinton v
UK, found that th ose powers violated the right to respect for private life because the powers
were neither sufficiently circums cribed nor subject to adequa te legal safegu ards against
abuse.

As required by Standing Orders, we are reporting to each House our recommendations as to
whether the Order sh ould be ap proved in the form in which it was originally laid before
Parliament; whether it should be r eplaced by an ew O rder m odifying it s p rovisions; or
whether i t should notb eapp roved. Weare also reporti ngasto whether or not the
Government is justified in having recourse to the urgent procedure (under which the Order
comes into force immediately, before any opportunity for parliamentary scrutiny).

The Home Secretary is required to make a statement to both Houses, 60 days after the Order
is made, which must set out a ny changes the Minister consid ers it app ropriate to ma ke to
the original Order. Although not required to do so by St anding Orders, we have decided to
report in time for the Home Secretary to take account of this Report in her statement.

We a ccept th e ne cessity o fin troducing a r eplacement stop and search power whic  h s
exercisable without reasonable  suspicion but only availabl e in tightly circumscribed
circumstances. We ag ree with the Government that there are compelling reasons for using
the rem edial order p rocedure toi ntroduce th e r eplacement power to stop an ds earch
without reasonable suspicion. We note tha t proceeding by way of a rem edial order, rath er
than the announcement of ad ministrative guidance, provides much gr eater opportunity for
parliamentary scrutiny of the detail of the replacement power. However, we rec ommend
that the Governm ent p rovide P arliament wi th m ore de tailed e vidence of th e sorts of
circumstances in which the polic e have experienced the ex istence of an operational gap in
the absence of a power to stop and search without reasonable suspicion since that power was
suspended. In the absenc e of detailed s crutiny of such evidence, itis difficult for us and
Parliament to reach a view as to the appropriateness of proceeding by urgent remedial order,
rather than by the normal procedure. If such evidence is provided to the satisfaction of both
Houses, we are sati sfied that although this is an unusual exercise of the p ower to ma ke an
urgent remedial order, it is appropriate and justifiable to do so in the circumstances.

We also recommend that the Order be replaced with a new Order modifying the provisions
of the original Order in the way s specified in this Report, be cause the Order in its current
form does not go far enough  to remove the incompatibility  identified by the European
Court of Huma n Righ tsin Gillan and therefore risk s giving rise to furt her breaches of
Convention rights. W e recommend, in particul ar, that the Order should b e modified so as
to require the officer authorisin g stop and search without reasonable suspicion to have a
reasonable basis for his or her belief as to the necessity of the authorisation and to provide an
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explanation of those rea sons. The Order sh ould also prevent the renewal of auth orisations
other than on the basis of new or additional information or a fresh assessment of the original
intelligence that the th reat remains immediate and credible. The Or der should be modified
to require prior judicial authoris ation of the availability of th e power to stop and search
without reasonable suspicion; and require authorisat ions to be publicly n otified once they
have expired, so far as consistent with the protection of intelligence sources.

We also recommend that, in view of concerns ab out the ra cially discriminatory exercise of
the p revious power, the Code of P ractice sh ould be streng thened a nd the rol e of the
independent reviewer bolstered in relation to this exceptional counter-terrorism power in
order to enhance political accountability for its exercise.



Terrorism Act 2000 (Remedial) Order 2011: Stop and Search without Reasonable Suspicion 5

1 Introduction

The purpose and effect of the Order

1. The Terrorism Act 2000 (Rem edial) Order 2011, an urgent remedial order concerning
exceptional counter-terroris m powers to stop a nd sea rch wi thout rea sonable susp icion,
was made by the Home Secretary on 17 Ma rch 2011 a nd came into force on 18 Ma rch
20111

2. The purpose of th e Order is to remove  the incompatibility of the current statutory

powers to stop a nd sea rch wi thout rea sonable suspicion (in sectio ns 44 to 46 of the
Terrorism Act 2000) with the ri ght to resp ect for priva te life i n Article 8 of th e European
Convention on Human Rights (“ECHR”). The current powers allow the police to stop and
search vehicles or individual s for counter-terro  rism purposes wi  thout reasonable

suspicion, in an area and for a period specified in an authorisation given by a senior police
officer. The European Court of Human Rights, in a case called Gillan and Quinton v UK,
found that those powers violated the right to respect for private life because the powers are
“neither sufficiently circumscribed nor subject to adequate legal safeguards against abuse.””

3. A concise but informative explanation of the incompatibility that the Remedial Order is
intended to r emove, and of the Government’s reasons for do ing so by way of an u rgent
remedial order, is contained in the “Required Information” document pr ovided by the
Government.’ In sh ort, the effect of the order is to bring into force wi th immediate effect
the Government’s response to the judgmen t of the Eu ropean Court of Huma n Rights in
Gillan, which is contained in the Protection of Freedoms Bill currently before Parliament.
The Government initially responded to that judgment by the Home Secretary announcing
administrative guidance as to how th e powers should henceforth be operated by the police
so as to avoid incompatibility wi th the ECHR. That guidance effectively suspended the use
of the power to stop and search without reasonable  suspicion. The Government’s
justification for now p roceeding by way of urgent remedial order is that there is an urgent
need for a more tightly circu mscribed replacement power and that without such a p ower
being made immediately available there will be a significant gap in th e powers available to
counter terrorism.

Parliamentary scrutiny of urgent remedial orders

4. A remedial order is a fast-t rack method for removing incompatibilities with Convention
Rights which emerge from the  judgments of co urts, i ncluding the E uropean Court of

Human Rights.* The normal procedure fo r making a rem edial order is for a draft o fthe
Order to be laid before both Houses and approved by affirmative resolution of each House
after the end of a 60- day period, during which we are requi red by our Standing Orders to

1 S12011 No. 631.

2 Gillan and Quinton v UK (Application no. 4158/05).The judgment became final on 28 June 2010 when the UK's
request for the case to be referred to the Grand Chamber was refused.

3  http://www.homeoffice.gov.uk/.The content of the information which the Government is required to provide with a
Remedial Order is prescribed in para. 5 of Schedule 2 to the Human Rights Act 1998.

4 Remedial Orders are provided for in the Human Rights Act 1998, ss. 4, 10 and Schedule 2.
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report on th e d raft. The rece nt Remedial Order concerning the certificate of appr oval
scheme for marriag es of peop le subject to immigration control, on whic h we reported
earlier this Session, was a remedial order made under the normal procedure.”

5. However, remedial orders may also be made by the urgent procedure, if it appears to the
Minister that, because of the urgency of the matter, it is necessary to make a remedial order
without a draft being first approved by each House. ¢ In such cases, the Minister may make
the Order, which ¢ omes into force immediately. The Minister must lay t he Order be fore
Parliament after it is made , accompanied by “the requir ed information”, which must
include an explanation of the incompatibility which the Order seeks to remove, a statement
of the reasons for proceeding by way of remedia | order, and for making an Order in those
terms.” The Terrori sm Act 2000 (Remedial ) Order 2011 is a remedial order made under
this urgent procedure.

6. An urgent procedure remedial order comes into force immediately but lapses after 120
days unless it has been approved by affirmative resolution of each House. ® After 60 da ys
the Mi nister mu st ay b efore each Houseasta tement ¢ ontaining a summary of any
representations which have be en made abou t the O rder and details of an y chan ges the
Minister considers it appropriatetoma ke tothe O rder. T he Home Sec retary must
therefore make a statement to both Houses a fter Monday 13 June 2011 and the Order will
cease to have effect if it has not been approved by a resolution of each House before Friday
21 October 2011.

7. During th e 120-d ay period, we a re requi red b y our term s of referenc e under our
Standing Orders to c onsider whether the sp ecial attention of each House should be drawn
to the Order on any of the g rounds specified in the Standing Orders relating to the Joint
Committee on Sta tutory Instruments (“] CSI”),® and to report to ea ch House our
recommendation as to whether the Order:

o should be approved in the form in which it was originally laid before Parliament;
e should be replaced by a new Order modifying its provisions; or
e should not be approved. '

8. The relevant grounds on which the JCSI can draw a statutory instrument to the speci al
attention of each House are:"!

o thatitimposes a charge on the public revenues or requires payments to be made to
a public authority;

5 See Ninth Report of Session 2010-11, Draft Asylum and Immigration (Treatment of Claimants, etc) Act 2004
(Remedial) Order 2010—second Report, HL 111/HC 859.

HRA 1998, Schedule 2, para 2(b).
HRA Schedule 2, para 4(1).
HRA Schedule 2, para 4(4).

0 00 N o

S.0. No. 152B(2)(c) of the House of Commons.
10 S.O. No. 152B(4) of the House of Commons.
11 S.0. No. 151(B) of the House of Commons.
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o that there appears to have been unjustifiable delay in the publication or laying of
the Order before Parliament;

o that there appears to have been unjustifiable delay in notifying the Speaker or Lord
Chancellor where the Order has come into effect before being laid;

o thatthere appears to be a doubt whether it i s intra vires or that it appears to make
some unusual or unex pected use of the powers confe rred by the s tatute un der
which it is made;

o that for any special reason its form or purport calls for elucidation;
o thatits drafting appears to be defective;

e oron any other ground which does not impinge on its merits or the polic y behind
it.

9. We can draw the attention of each House to the Order on any of these grounds and may
also report to each House on “any matter arising” from our consideration of the Order."

10. Although we are not re quired to report during the fi rst 60 day s of th e making ofa n
urgent remedial order, we have done so in time for our Report to be taken into account by
the Home S ecretary in the sta tement that s he is required to make to both H ouses, which
must include a statement about any changes the Minister considers it appropriate to make
to the original Order. Given th at in our view changes should be made to the Order, for the
reasons set out in thi s Rep ort,itis clear] y desirable thatour vi ews are available to th e
Minister at the end of the 60-d  ay p eriod so t hat she ca n re spond accordinglyinth e
statement to both Houses.

Our consideration of the Order

11. Our p redecessor Commi ttee p ublished Guidance fo r D epartments on Responding to
Court Judgments on Human Rights, including guidance as to when a remedial order should
be used and when th e urgent remedi al order procedure, rather than the norm al remedial
order procedure, should be used. > We hav e adopted that Guidance and have used itt o
inform our scrutiny of the Order.

12. On 8 February 2011 we as ked Baroness Neville-Jon es, th e then Minister for Sec urity
and Counter-Terrorism at the Home Office, whether the Government intended to make a
legislative change to the counter-terrorism stop and search p owers by wa y of a remedial

order." She replied that the Government would make a decision on that very shortly. On 1
March 2011 the Home Secretary informed the House of Commons in her opening speech
in the Second Reading of the Protection of Freedoms Bill that the Government had decided
to address the operational gap in the polic e’s counter-terrorism stop and search powers by
way of a remedial order made us ing the urgent procedure under the Human Ri ghts Act.

12 S.0. No. 152B(4) of the House of Commons.

13 Fifteenth Report of 2009-10, Enhancing Parliament’s role in relation to human rights judgments, HL 85/HC 455,
Annex paras 22-24.

14  http://www.publications.parliament.uk/pa/jt201011/jtselect/jtrights/uc797-i/uc79701.htm
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On 2 March 2011 Baroness Neville -Jones wrote to us to explain the Government’s reasons
for using the urgent procedure.'®

13. On 6 April 2011 we is sued a call for evidence on the ur gent Remedial Order, inviting
submissions by 3 May 2011 on any aspect of the Order, and in particular on the following
issues:

e  What evidence is there of  the existence of a clear operationa I gap in counter-
terrorism powers which requires the immediate availability of a replacement power
to stop and search without reasonable suspicion?

o Istherep lacementpower tostop andsea rch with outrea sonable suspici on
sufficiently tightly circumscribed? In particular:

0 Shouldth erebearequirem entth atthea uthorizingoffi cerhav ea
“reasonable belief” as to the necessity of the three matters specified in new s.
43B(1)(b)(i)-(iii) Terrorism Act 2000?

0 Should the geographical area or place to which an authorization applies be
more specifically defined?

0 Should the duration of an authorization be more strictly defined?

0 Should the legislatio n expressly preven t the giving ofa new authorization
other than on the basis of new or additional information?

o Isthereplacement power to stop and search without reasonable suspicion subject
to sufficient legal safeguards against possible abuse? In particular:

0 Should there be prior judicial (as opposed to executive) authorization of the
availability of th e power to stop a nd search without reasonable suspicion,
with an urgent procedur e for police authorizat ion subject to judicial
authorization within 48 hours?

0 Should there be a requirement that authorizations be publicly notified?

0 Does the Code of P ractice contain any safeguards which ought to be on the
face of the legislation?

0 Should the Code of Practice contain any additional safeguards?
14. Submissions have been received from:
e The Equality and Human Rights Commission (“EHRC”)
e The Northern Ireland Human Rights Commission (“NIHRC”)
e The Independent Police Complaints Commission (“IPCC”)
« JUSTICE

15 Letter from the Rt Hon Baroness Neville-Jones, 2 March 2011, Ev 33-34.
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e Human Rights Watch
o Liberty
e The Shadow Minister for Immigration and Counter-Terrorism, Gerry Sutcliffe MP

15. We are grateful to all those who responded to ou r call for evidence. All submissions
received in response to our call for evidence have been published on our website.'

16. We also wrote to the Commi ssioner of the Metropolitan Po lice and the Association of
Chief P olice Offi cers (“ ACPO”) o n 6 Apri linviting them to p rovide a ny evid ence in
support of the Home Secretary’ s statement that “the experi ence of the po lice since the
suspension of the s ection 44 powers has indicated that there is a cle ar operational gap in
responding to specific threat scenarios which cannot be met by other, existing powers.” '/
The first part of aresp onse from th e Me tropolitan Police wa s received on 13 May. '® A
“Confidential Annexe”, containing details of the operational gap which is said to exist, was
also promised. This Confident ial Annexe was received on 27 May. The Metropol itan
Police has asked that this Annexe not be published in any form. No separate response has
been received from ACPO , who forwarded ou r letter to Assi stant Commissioner Yates of
the Metrop olitan Police who i s al so the AC PO Lead on Terrori sm. The Home Sec retary
was also invited to respond to th e call for evidence in our letter concerning the Protection
of Freedoms Bill. A response was received on 19 May."”

17. In our s crutiny of the Or der we have be en acutely aware of th e potent ially racially
discriminatory impact of wide p owers to stop a nd search without reasonable suspicion, as
the history of s. 44 demons trates. This concern was expressed by the Europea n Court of
Human Rightsin Gillanand wasalsoat heme in anu mber of the r epresentations we
received. The disproportionate use of the s. 44 power against members of ethnic minorities
is well documented. The EHRC tol d us that it is shortly to publish research on the impact
of c ounter-terrorism measures on Musli m communi ties wh ich suggests that for many
Muslims the experi ence of b eing stopped and searched wi ~ thout reasonable suspicion
contributes to a sense of al ienation and fuels percepti  ons of racial and religious
discrimination.”® This hi story of th e s. 44 power makes it particularly im portant, in our
view, th at the nec essity for any replacement poweri s cog ently demonstrated by the
Government, and that any such power is very narrowly defined and subject to robust legal
safeguards in order to minimise the risk of such discriminatory use in future.

16  http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/remedial-
orders/terrorism-act-2000-/

17 Ev37
18 Letter from Assistant Commissioner Yates,13 May 2011, Ev 37-40.
19 Letter from James Brokenshire MP, 19 May 2011, Ev 40-43.

20 T. Choudhury, The impact of counter-terrorism measures on Muslim communities (EHRC, 2011, forthcoming).
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2 Isthe Order Necessary?

Introduction

18. The Government argues that a replacement power to stop and search individuals and
vehicles without reason able suspicion is operationally nece ssary; that there are compelling
reasons fo rint roducing suc ha replac ement power by remedi al ord er bec ause th e
alternative ways of making th e n ecessary ch ange, by further admi nistrative guidance or
primary legislation, are unsuit able; a nd that the use of the  urgent proc edure is justified
because of the need for the power to be available to the police immediately.

19. Three questions therefore arise about whether the Remedial Order is necessary:

(1) Is a counter-terroris m power tostopands earch without reas onable
suspicion necessary?

(2) If so, is it necessary to  introduce such a power by re medial ord er ra ther
than by further administrative guidance or primary legislation?

(3) If so, is it necessary to use the urgent remedial order procedure rather than
the normal procedure?

20. We consider each of these questions in turn.
(1)Is a power to stop and search without suspicion necessary?

The Home Secretary’s suspension of the power

21. The Gov ernment fi rst respond ed to th e Gillan jud gment b yth e Hom e S ecretary
announcing to the House of Comm ons in July 2010 new non-statutor y guidance for the
police, setting out h ow the exi sting p owers were to be opera ted in order to avoid fur ther
breaches of Con ventionr ights.”’ The H ome Se cretary ann ounced that the testf  or
authorising the av  ailability of powers to stopan  d search without suspicion would
henceforth be wh ether such powers were “ necessary” for th e prev ention of terrori sm,
rather than merely “ex pedient”. Most importantl y, the Home Secretary introduced a new
suspicion threshold: officers would only be able to stop and search individuals and vehicles
where they have “reas onable suspicion”. These were expressed to be interim guidelines, to
last until th e compl etion of the Govern ment’s review of coun ter-terrorism and secur ity
powers.

22. The effect of the Home Secretary’s non-statutory guidance was therefore to suspend the
exercise o f cou nter-terrorism st op and se arch powers withoutr easonable sus picion,
pending the compl etion of th e Government’s Review of Counter-Terrorism and Security
Powers.

21 Home Secretary’s statement to the House of Commons, HC Deb 8 July 2010 col. 540.
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23. As we made clear in a letter to the Home Secretary concerning the Gillan judgment, we
welcome the Government’s swift and constructive response to the Court’s judgment.>
Providing in terim ad ministrative guidance about the use ofa po wer which has been
found to be in breach of the ECHR, pending amendment of the power by legislation, is
a commendable approach to the implementation of European Court of Human Rights
judgments. It helps to give swift effect to those judgme nts and s o pr event repetitive
violations which ar e r esponsible for much of th e backlog b efore th e European Court.
The Home Secretary’s interim gui delines t o th e pol ice ha ve u ndoubtedly pr evented
further br eaches o fi ndividuals’ rightt ores pect for their pr ivateli fe pen ding
Parliament’s consideration of a longer term solution.

24. This int roduction of w hat were, in eff ect, interim general me asures cons titutes a
significant step by the UK  tow ards im plementing t he Interlaken De claration and

Action Plan,” which calls on states to commit themselves to ensuring that the necessary
measures ar e t aken at nati onal level t o pr event fu rther similar violat ions, as w ell as

ensuring that Parliaments are more closely involved in decisions about implementation
of Court judgments. Welook forward t o th is sens ible an d pr agmatic a pproach t o
interim measures being taken by the Government in other cases, where appropriate.

The review of counter-terrorism and security powers

25. The Home Secretary’s suspension o f the co unter-terrorism power to stop an d search
without rea sonable suspi cion su ggests that, in July 2010, th e Hom e Secretary was of the
view that such a power was not necessary. However, the suspension of the power was only
ever intend ed tobeani nterim measure, pending the com pletion of the Government’ s
review of counter-terrorism and security powers.

26. That review reported in January 2011.** It took evid ence on th e question of whether a
power to stop and search without su spicion is necessary. * It noted that opponents of the
power questioned its nece ssity in light of the fa ct that hundreds of thousands of stop and
searches under the power had not led to any convictions or even a ny arrests for terrorism
offences in Great B ritain.?® The review ac knowledges that this fact is “clearly relevant” to

whether the power continues to be necessary. But it also notes that supporters of the power
believe that it ha s been useful “because of its deterrent and disruptive e ffect on terroris ts
and because it canbe used ~ flexibly in a variety of coun  ter-terrorism oper ations an d
situations.”

27. The report records that in  the course of the review, the police and others argued tha t
there will continue to be circumstances where there is an urgent operational need for a stop
and search power which does not require reasonable (or any) suspicion:*

22 Letter from the Chair to the Home Secretary dated 9 September 2010,.
http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/human-rights-
judgments/gillan-and-quinton-v-united-kingdom-/

23 See Fifteenth Report of Session 2009-10, Enhancing Parliament’s role in relation to human rights judgments, HL
85/HC 455, paras 5-12.

24 Review of Counter-Terrorism and Security Powers: Review Findings and Recommendations, Cm 8004 (January 2011).
25 Review, pp 15-19.

26 Review, p 16, para 4(b) and p 17 para 9.

27 Review, p 16, para 5.
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“For instance, the polic e may bec ome aware of an intended atta ck on a particul ar
site or tr ansport network, but have no description of a suspect and no specific
information which could allo w individual officers to form a reas onable suspicion
that particular individuals were terrorists and needed to be searched.”

In such cir cumstances, the powe r of the p olice to stop a nd search a p erson whom they
reasonably suspect is a terrorist, under s. 43 Terrorism Act 2000, could notb e used. The
Summary of R esponses to the Consultation records that there was “a general acceptance”
that a power tostop ~ and search without  suspicion could be ne  cessary in limited
circumstances, for example where there was intelligence that a terrorist attack was likely.*®

28. The revi ew consi dered wheth er th e power to stop and sea rch with out rea sonable
suspicion ins. 44 shoul dbe repea led with out replac ement, but fo und the sc enario of
concern to the polic e (above)tob enoton lycredible but “a rguablyi nevitable”.” It
concluded that the other rela ted powers available to the  police would not sufficiently
address the gap left by repealing the power to stop and search withou t suspicion, and that
the absence of any form of “ no suspicion” terrorism stop and search power would lead to
an increase in the levels ofrisk. The review ther efore decided that a powertos top and
search individuals and vehicles without reasonable suspici on in exceptional circumstances
is “operationally justified.”

29. The review’s conclusion was endorsed by Lord Macdonald in his report overseeing the
process of ther eview.”' He said thattherev ~ iewha d uncoveredas ignificantand
understandable concern that bla nket ab olition of withou t suspicion se arches mi ght
compromise public safety to an uacceptable degree.

“If, for example, the police received credible intelligence of a plot to car bomb
Parliament Square, it would seem proportionate and reasonable to allow the police
to c arry o ut ra ndom ° without su spicion’ se arches o f car s in t hatlo cation for a
limited period.”

30. The review’s co nclusion that a power to stop and search with out reasonable suspicion
continues to be necessaryis  relied on by the Governme nti nb oth the Requi red
Information®® and the E xplanatory Memorand um accompanying the Remedial Order. **
The review identified the need forsuchap  owertobe available in the exceptional
circumstances envisaged in the police’s  hypothetical scenario  in which they have
intelligence about a plan ned terrorist attack on a particular site or transport network but
insufficient information to conduct a stop and search of anyone on the basis of reasonable
suspicion.

31. We accept the necessity of introducing a replacement st op and search power which
is exercisable without reasonable suspicion but only available in tightly circumscribed

28 Review of Counter-Terrorism and Security Powers: Summary of Responses to the Consultation, Cm 8005, p 8.
29 Review, p 17, para 9.
30 Review, p 18, para 15.

31 Review of Counter-Terrorism and Security Powers: A Report by Lord Macdonald of River Glaven QC, Cm 8003, pp 4-
5.

32 Required Information, para 8.

33 Explanatory Memorandum, paras 7.2-7.3.
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circumstances. In our view the case for having such a narr owly defined and exceptional
power has been made out in the review of counter-terrorism and security powers. The
necessity, in our view , is for a pow er to conduct random stop and searches of pe ople
and v ehicles in th e except ional cir cumstances where credible inte 1ligence is received
about an imminent threat toa specific location but that intelligence is not sufficientl y
specific to give rise to reasonable suspicion about the identity of the person or vehicle.

(2) Is it necessary to proceed by way of remedial order?

32. The revi ew of ¢ ounter-terrorism powers recomm ended tha t th e p ower to stopa nd
search without reasonable suspicion in s. 44 of th e Terrorism Act 2000 sh ould be repealed
and rep laced with a new power, but tha t co nsideration sh ould be giv en to wh ether the
replacement provisions can be implemented more quickly th an would be possible through
the Protection of Freedoms Bill in order to “fill the potential operational gap.”

33. Provisions in the Protection of Freedoms Bill, currently before Parliament, are designed
to fill this operational gap by providing a replacement powe r to stop and se arch without
reasonable suspicion which is more narrowly defined and subject to more legal safeguards
than the c urrent power. ** However, the Government says that th e urgent need tofill th e
operational gap in the in terests of n ational sec urity ma kes it nec essary to bri ng th ose
provisions into force immediately, and that is why it has made the urgent Remedial Order.

34. The Government explai ns its justification for proceeding by way of a remedial order,
rather than f urther admin istrative gu idance or primary legislatio n,in th e “R equired
Information” published with the Order:

“10. It is generally desirable for amendments to primary legislation to be made by
way of a Bill. The Gover nment has taken steps to do this thr ough the Protection
of Freedoms Bill which was introduced on 11 F ebruary and receive d its second
reading on 1 March 2011. This Bill includes provisions to repeal sections 44 to 47
of the 2000 Act and to replace them with a new stop and search power which is
far more circumscribed and which is co mpatible with Convention rights. These
provisions are unlikely, however, to come into force until early 2012 when the
Protection of Freedoms Bill is currently ex pected to receive Royal Assent. As an
alternative, the Secretary of State has co nsidered whether to use a short fast-track
Bill to amend the 2000 Act. There is, however , no available space in the current
legislative programme for such a Bill.

11. The Government also considered, as an alternative to using a remedial order,
whether the Home Secretary’s interim guidance of 8 July 2010 could be revised to
allow the police to use t he counter-terrorism stop and search powers in sections
44 to 46 of the 2000 Act again (  without reasonable suspicion) but in only
circumscribed circumst ances. This could have provided th e police w ith a stop
and search power to fill the operationa 1 gap quickly. However, it was considered
that attempting to operate existing p owers under sections 44 to 46 of the 2000

34 Protection of Freedoms Bill, clauses 58 and 60 and Schedule 5 (repealing sections 44-47 Terrorism Act 2000 and
inserting a new section 43B and Schedule 6B to the Terrorism act 2000 providing for the replacement power).
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Act in a more restricted way than pr ~ ovided f or by the legislation w ould be
unsatisfactory, including for the following reasons:
a) it would not provide the legal cert  ainty and clar ity of legislat ive

amendment;
b) the full ran ge of changes considered necessary to make the existing
powers Convention-compatible could not be achie ved without

legislative amendment; and
c) further (no n-statutory) guidelines would still not implement the
ECtHR’s judgment.

12. In summary, there isaneedt oamend the legislative powers of stop and
search in sections 44 to 46 of the 2000 Ac t to prevent unlawful interference with
individuals’ rights. Alth ough the Home Se cretary suspended the practical use of
the powers in sections 44 to 46 without reasonable suspicion, these provisions
remain in force and it remains necessary  to remove this incompatibility. The
counter-terrorism review identified an urgent need, for national security reasons,
to provide an ECHR-compatible re placement for these powers. There is a lack of
alternative suitable legislative vehicles for revising the counter-terrorism stop and
search powers quickly enough for operational requirements (in particular, the
Protection of Freedoms Bill is not expected to receive Royal Assent until early
2012 and there is no space in the le gislative programme for a stand-alo ne fast-
track bill). The non-legislative alternative is unsuitable. In view of this, the Home
Secretary considers that there are  compe lling reasons for proceedin g under
section 10 of the HRA to make a remedial order to make such amendments she
considers necessary to remove the incompatibility identified in Gillan.”

35. We a gree w ith t he Gov ernment th at th ere ar e com pelling rea sons f or usin g t he
remedial order procedu re to introduce the replacement power to stop and search
without reasonable suspicion. We accept that awaiting the enactm ent of the Protection
of Fre edoms B ill wou ld ensure that the operational gap con tinues for a nother year,
until that Bill receives Roya 1Assent. We also acceptth e Government’s reasons for
proceeding by way of a remedial order rather than altering the administrative guidance
that has already been given about the current law. We w ould add to those rea sons the
additional consideration that a r emedial order provides much gr eater opportunity for
parliamentary scrutiny of  the detai loft herepl acement pow er thanthem ere
announcement of new administrative guidance.

(3) Is it necessary to use the the urgent procedure?

36. The Gov ernment’s rea son for p roceeding by way o fan ur gent pro cedure r emedial
order (as opposed to a normal procedure remedial order) is also explained in the Required
Information. In short, on the basis of advice from the police the Ho me Secretary considers
that for national security reasons it is necessary for the police to have immediately available
a power to stop and search without reasonable suspicion:*

35 Required Information, para16.
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“the experience of the police since the suspension of the current powers in July last
year has indicated that there is a clear operational gap  in re sponding to sp ecific
threat scenarios which cannot be met by other, existing powers.”

37. However, the Home Office memoranda do not go beyond this general assertion to give
any exa mples of th e sorts of circumstances in which this op erational gap has ari sen in
practice. We therefore wrote to the Metropolitan Police and ACPO on 6 April 2011 to ask
what evidence they are able to provide, without disclo sing sensitive intelligence
information, in supp ortofth e Home Secretary’s statement. In particular, to help us
understand the nature of any operational gap in counter-terrorism powers which had been
opened up by the suspension of s. 44, we asked if they could provide any specific examples
of the sorts of ci rcumstances which have a risen since th e suspension of the power sin
which the availability of the power to stop  and search without reas onable suspicion was
considered necessary to prevent an act of terrorism.

38. The Metropolitan Police resp onse re ferst o tw o ma jor ev ents forwh ichas.4 4
authorisation was required “in order to provide security, safety and reassurance”: the New
Years Eve ce lebrations a nd th e New Ye ar’s Da y pa radesin cen tral Lo ndon. As. 4 4
authorisation to stop an d search vehicles and people in ve hicles was given on the basis of
the a ssessed threa t forasp ecifica reaoverash ortperi od ofti me.* Howev er, “the
operational feedback from th e Gold Com mander for th e New Year’s event s tated that the
actual authority, area defined and tactics that this restrict ed power afforded him, did not
provide the required coverage, operational flexibility or the ability to search people who
attended the event.”

39. The letter al so promised to “d etail” the op erational gaps in a “Confidential Annexe”.
According to the letter, “since the beginning oflast year several working/focus groups of
practitioners and sec urity experts have been a ssessing th e ri sks in volved in not having
section 44 powers. ” Th e op erational gap s id entified by that p rocess have now been
identified i n the Confid ential A nnexe whic h ha s be en r eceived from the Metr opolitan
Police, but which we are unable to publish with this Re port. In our view, the Confidential
Annexe raises an important i ssue about operationa | capability which re quires careful and
detailed scrutiny. It identifies one potential operational difficulty in particular which raises
anumb er of questi ons about what other powers alre ady exist, how effecti ve theyarein
practice and what pl ans there might be to change those power s. Th ese are all questions
which, in our view, should be subjected to careful and detailed scrutiny.

40. However, in the ab sence of more detailed i nformation about the sorts of opera tional
gaps which have alread y ari sen because of th e suspensi on of the ¢ urrent powers, i tis
difficult for Parliament to re ach a view on wh ether the ca se for p roceeding by way of a n
urgent remedial order has been made out. All that Parlia ment has is the Home Sec retary’s
general assertion of the necess ity for the imme diate availability of th e power, based on the
general assertion of the police th at they need the p ower. Given that in July 2010 the Home
Secretary was conten t to s uspend the power tostopa nd sea rch wi thout rea sonable
suspicion, we consider t hat Parliament is entitled to a mo re detailed explanation of what

36 The Home Secretary’s statement suspending the powers explicitly envisaged that s. 44 authorisations could still be
given in relation to searches of vehicles, although only where “necessary” and only to authorise stop and searches
on the basis of reasonable suspicion.
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has changed since that date which makes the immediate av ailability of the power necessary
as a matter of national security.

41. We recommend that the Go vernment pr ovide P arliament wi th m ore deta iled
evidence of the sortsof  circumstances in which the  police have experienced the
existence of an o perational gap in t he absence of a pow er to stop and search without
reasonable suspicion since that power wa s suspended. In the absence of detailed
scrutiny of such evidence, it is difficult both for us and for Parliament to reach a view as
to t he a ppropriateness of pr oceeding by urgent remedial order, rather tha n by the
normal procedure.

42. The Shad ow Minister for Im migration and Counter-Terro rism, Gerry Sutcli ffe MP,
queries the Government’s justification for using the urgent procedure for a remedial order.
He asks what is the Government’s basis for using an urgent remedial order rather than
altering the non-statutory guidance which th e Home Secretary has alre ady given. It is that
guidance, he argues, th ath asresul tedinth egapi n counter-terrorism provi sion. He
questions whether in th ese circu mstances iti s a misuse of the urgent remedi  al ord er
procedure to bring legislation into force, without debate, when the urgency stems not from
the need to give effect to the judgment but to fill an operational gap which, he argues, was
only created by the Minister’s over-reaction to the judgment in the first place. The Shadow
Minister suggests that the advice the Government received from the police and the security
services prior to the Home Secretary’s guidance in July 2010 should be made available to us
so that we can see whether or not she was advised that the guidance suspending the power
to stop and search without reasonable suspicion was a mistake.

43. The Home Secretary herself acknowledges that this is a so mewhat unusual exercise of
the power to introd uce an urgent remedial order: *” the urgency resides not in th e need to
prevent further violations of th e rights of significant numbers of people (that has already
been achieved by the Home Secretary’s non-statutory guidance), but in the need to plug an
operational gap whic h has only been crea ted in the fi rst place by th e Home Sec retary’s
guidance which, by remo ving the power to stop and sea rch without reasonable suspicion
altogether, arguably went further than was necessary to remove the incompatibility.

44. We accept the Go vernment’s ar gument t hat the urgent p rocedure p rovided by th e
Human Rights Act can properly be used where the urgency of the matter arises not because
of the need to stop individual s’ Convention rights being infringed, but because the absence
of le gally cer tain p owers t o st op an d s earch with out suspic ion und ermines the p olice’s
ability to protect the public.

45. We dr aw th is u nusual exer cise o f th e po wer t o us e t he u rgent pr ocedure to the
attention of bo th Hou ses. If , ho wever, Pa rliamentis satis fied that the urgent
operational need for a power to stop and search withou t reasonable suspicion is made
out on the evidence, we find that the Government’s reas ons for proceeding by way of
urgent re medial o rder, rathe r th an the n ormal pr ocedure, co nstitute a satis factory
justification for such an un usual exercise of the power. If the Government is able to
demonstrate the urgent necessity of the po wer, we would therefor e conclude that the
Government is justified and acting intra vires in proceeding by the urgent procedure.

37 Letter from the Rt Hon Baroness Neville-Jones, 2 March 2011, Ev 36-37
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3 Does the Order remove the
incompatibility?

Introduction

46. If Parliament is satisf ied that the Gov ernment has demonstra ted both the need for a
counter-terrorism power to stop and search without reasonable suspicion and the need for
such a power tob eintroduced with i mmediate effect, the next questi oniswhetherthe
Order, as introduced, remove s the incompatibility identified by the European Court of
Human Rights in Gillan.

47. The incompatibility found by  the Court, it will be reca  lled, was that the current
counter-terrorism powers to stop and se arch without reasonable suspicion were in breach
of therigh ttoresp ectforp rivatelifein Article 8 ECHR beca usetheyare“ neither
sufficiently circumscribed nor subject to adequate legal safeguards against abuse.”

48. The Remedial Order introduces a replacement power to stop and search which is still
exercisable with out rea sonable suspi cion, bu tis o nly a vailable in m ore cir cumscribed
circumstances and subject to stronger safeguards.

(1) Is a power to stop and search without suspicion inherently
incompatible with Article 8 ECHR?

49. The first compatibility issue rai sed by the Re medial Order i s whether a power to stop
and search without reasonable suspicion is inherently incompatible with the Con vention,
because the lack of any requirement for reasonable suspicion renders selection for stop and
search arbitrary and invites discrimination in the exercise of the power.

50. The EHRC included with its submission a le gal opinion it has obta ined from Rabinder
Singh QC and P rofessor Ail een Mc Colgan as to the human rights compati bility of the
replacement s top an d s earch power ¢ ontained inth e e quivalent provisions of the
Protection of Freedom s Bill. Singh and McColgan advise th at, although the replacement
power is an improvement on the current law, the inh erently arbitrary nature of stop and
search without the need for reasonable suspicion is irredeemably incompatible with Article
8. In their view, nothing short of a requirement of reas onable suspicion on the pa rt of the
officer selecting for stop and search can provide a sufficient legal ba sis for interferen ces
with the rig ht to respec t for private | ife in Article 8. Th e absence of such a requirement
renders sel ection f or st opa nd se arch ar bitrary. Aswell asfaili ngtor emedy the
incompatibility id entified in Gillan, it is also, in Singh and ~ McColgan’s vi ew, i nherently
incompatible with the righttol iberty in Article 5 ECHR (sin ce stopping and searching
involves a deprivation of liberty for the duration of the stop and search); is likely to give rise
to b reaches in p ractice of th e righ ts to freedom of exp ression an d pe aceful pr otest in
Articles 10 an d 11 ECHR where the power is used agai nst protestors, as it wa s in Gillan
itself; and is likely tolead  to di scrimination i n th e enjoym ent of Conv ention ri ghtsin
breach of Article 14 ECHR because by authorising arbitra ry stop and sear ch it invites
discrimination in the selection of individuals against whom to use the power.
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51. Human Rights Watch, in its submission, also takes the vi ew that a power to stopa nd
search without reasonable susp icion is “fundamenta lly flawed” and, ev en with the bes t
guidance to officers as to ho w to exercise the p ower, cannot be rendered compatible with
Convention rights because of the irreducible arbitrariness of the selectio n of individuals to
subject to the power. In Hu man Rights Watch’s view, the only huma n rights compatible
power to s top and search is one which requ ires r easonable suspicion. On this view, the
Order fails to remove the  incompatibility identified in Gillan and either should not be
approved or should be modified to include a requirement of reasonable suspicion.

52. The EHRC itself, however, does not a ppear to share this view that a power to stop a nd
search without reasonable suspicion is inh erently incompatible with A rticle 8 an d other
Convention rights. In its subm ission, it “ recognises that there mayb e very exc eptional
circumstances in which it is nec essary for th ere to be a power to stop a nd search without
reasonable suspicion [...] for instance to prevent a real and immediate act of terrorism or to
search fo r p erpetrators or w eapons foll owing a serious incident.” The questi on for th e
EHRC, rather, is whether the restrictions on the scope of the power are sufficiently tightly
defined and the safeguar ds against its misuse rob ust enough to ens ure that the power is
only used in those very exceptional circumstances when it is absolutely necessary.

53. The NIHRC, the IPCC, JUSTICE and Liberty all appear to take a similar position to the
EHRC, accepting in principle that a power to stop and search without reasonable suspicion
may be necessary in exceptional circumstances and focusing on the definition of the power
in the Order and the adeq uacy of the safeguards provided in or der to make sure that it is
exercised compatibly with Convention rights.

54. We do not consider th at a po wer to stop and search without reasonable suspicion is
inherently incompatible with Ar ticle 8 ECHR, as well as Articles 5, 10, 11 and 14, beca use
of its inherent arbitrariness. Although we see considerable force in the argument that the
lack of a requirement of reasonable suspicion gives rise to a serious risk that the power will
be exe rcised in bre ach o f those rights , becaus e ther eis ani rreducible el ement of
arbitrariness in the exercise  of the power, inourvi ewiti snotcl ear fromthe Gillan
judgment that the Eu ropean Court of Huma n Righ ts goes thi s far. In particular, if the
Court in that case had considered that the lack of a r equirement of reasonable suspicion
was of itself fatal to the co mpatibility of the power, it woul d not have been necessary to
conduct the detailed analysis of the practical effectiveness of the limitations on the scope of
the power and the adequacy of the safeguards against its misuse.

55. In our view, a very tightly circumscribed power with suffic iently robust safeguards
against abuse is not inherent ly incompatible with Conv ention rights, provided its
definition and safeguards ensure that it is confined to the excep tional circumstances in
which such a power is shown to be needed in order to prevent a real and immediate risk
of terrorist attack.

56. The mai n q uestions fo r ou r ¢ onsideration are therefore whetheri ntheOrderas
currently drafted the replacemen t power is sufficiently tightly defined and the safeguards
sufficiently robust to prevent the abuse or arbitrary use of the power in practice.
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(2) The Definition of the Replacement Power

57. We ha ve considered wh ether the replacem ent p ower to stop and searc  h with out
reasonable sus picion is sufficiently tightly ci rcumscribed a s defi ned i n the Order, or

whether the Order should be modi  fied to constrain further th e di scretionleftbotht o
authorising officers and to those exercising the power to stop and search.

58. The Government a rgues tha t th e defi nition of the replacement power to stop an d
search without reasonable suspicion addresses the criticis ms made in the Gillan judgment
about the breadth of the discretion given by the current law to both the authorising officer
and the individual officer exercising the power to stop and search. It points in particular to
the following features of the replacement power which, it argues, ensure that the discretion
conferred by the Order is “appropriately constrained™

e Anauthorisation may only be given when a senior officer reasonably suspects that
an ac tof terrori sm will take plac eand the senior offic er c onsiders tha titi s
necessary to prevent such an act (this is considerably high er than the “expediency”
test in section 44);

e Anauthorisation may last for a p eriod no longer than the senior officer considers
necessary and for a maximum of 14 days (as opposed to a 28 -day maximum under
section 46(2) of the 2000 Act);

e Anauthorisation may ¢ over an area or plac e no greate r than the senior offic er
considers necessary;

o The Secretary of Sta te may substitute an ea rlier date or tim e for the expi ry of an
authorisation when confirming an authorisation;

o The Sec retary of State may su  bstitute the area or pl ace authori sed for a more
restricted area or place when confirming an authorisation;

e A senior police of ficer may su bstitute an earlier time or date or a mo re restricted
area or place, or may cancel an authorisation;

e An officer exercising the stop and search powers may only do so for the purpose of
searching for evidence that the person concerned is a terrorist (within the meaning
of section 40(1)(b) of the 2000 Act) or that the vehicle concernedis being use for
the pu rposes of ter rorism (as oppos ed to the pur pose under sec tion 45(1) of
searching for articles of a kind which could be used in connection with terrorism);

o Officers (in both authorising and using the powers) must have regard to a statutory
Code of Practice which further constrains the use of those powers.

59. The replacement power is defined in a way which does meet a number of the criticisms
made by the Courti n Gillan co ncerning th e b readth o f t he discretion left to both the

authorising officer and the individual officer exercising the power. This is acknowledged in
the rep resentations of th e EHRC, the NIHR C, the IPCC, JUS TICE, Liberty and Human

Rights Watch, as well as in the Legal Opinion of Rabinder Singh QC and Professor Aileen
McColgan. Many of these representations, however, argue that there is scope to define the
power more tightly and that thi s ought to be done i n order to make it more likely that the
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power will be exercised compat ibly with the ri ght to respect for pr ivate life and other
Convention rights.

60. We have considered four main ways in whic h the scope of the power could be m ore
tightly defined.

(a) Objective grounds for authorising officer’s view of necessity

61. The European Court of Human Rights was critical of the fact that the statutory test for
the giving of authorisations by the senior police officer was one of “expediency” rather than
“necessity”.”® This mean tthatther e isno r equiremento fan yass essmentof the
proportionality of the meas ure. The Order p rovides that an authorisation can be given i f
the authorising officer “reaso nably suspects that an act of terrorism will take place” ** and
“considers” that the authorisation is necessary to prevent such an act, the specified area or
place is no greater thanis ~ necessary to prevent suchan act an d t he du ration of the
authorisation is no longer than is necessary to prevent such an act.*

62. We welc ome th e definition of the fi rst part of the test for authorisations: reason able
suspicion that an act of terrorism will take place is, as the Metropolitan Police point out in
their evidence, “a fund amental increase in th e threshold.” We accept the Home Office’s
explanation for preferring “reasonable suspicion” to “reasonable belief”: to ensure tha t the
right balance is  struck between the powe rs being signif icantly cir cumscribed and the
powers still being useful.*' The threshold of reasonable suspicion, rather than belief, reflects
the reality that authorising of ficers will usually be acting on theba sis of intelligence
information which ¢ annot nec essarily be im mediately corrob orated but may need to be
acted up on. On the other ha  nd, the powers can only be authorised wher e there is
reasonable suspicion that an act of terrorism “will” take place, rather than “may” take place,
which is des igned to ens ure that the p owersareonlya uthorisedin r esponse to an
immediate threat. We also welcome the fact that the Code of Practice makes clear that the
authorising officer’s reasonable suspicion must relate to a particular act of terrorism rather
than be based on a generic asse ssment that an act of terrorism is likely. We also note with
interest the fac t thatas of 13 May 2011 the Metropoli tan Police had not consid ered it
appropriate to use th e replacement p ower to st op and sea rch “as the MPS have not b een
presented with sufficient intelligence to reach the threshold necessary to support the use of
an authority.”* The fact that this period included the Royal Wedding conf irms to us that
the thresh old in th e Order i s in deed significantly higher than in the previo us legislation
that it replaces.

63. However, there is no express requirement in the Order that the a uthorising officer’s
views as to necessity be “reasonable” and th erefore have an objective basis: on th e face of
the Order, the a uthorising officer’s subjective view as to necessity (however unreasonable)
would therefore be sufficient.

38 Gillan, above n. 2, para 80.
39 News. 47A(1)(a) Terrorism Act 2000 as inserted by para 3(1) of the Remedial Order.
40 New s. 47A(1)(b) Terrorism Act 2000.

41 Home Office answers to JCHR questions on the Remedial Order repealing and replacing stop and search powers
under the Terrorism Act 2000, appended to letter from James Brokenshire MP, Parliamentary Under Secretary for
Crime and Security, 19 May 2011, Ev 40-43.

42  Letter from Assistant Commissioner Yates, 13 May 2011, Ev 37-40.
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64. The Code of Practice provides authorising officers with deta iled guidance as to how to
apply the new statutory test for making an authorisation, including, for example, guidance
that the consideration of necessity by the authorising officer must involve an assessment of
why other measures, such as reasonable suspicion stop and sear  ch powers, are not
sufficient to address th e th reat.* The Code of Practiceal  so gives guidance on the
information which should be pr ovided by the authorising office r to the Secretary of State,
including an ex planation of why the us e of the au thorisation po wers is considered an
appropriate and nec essary response to th e cir cumstances and why other measures are
regarded as inadequate.* However, while the Order contains an express requirement that a
constable must have regard to th e Code when exer cising any powers to which the Code
relates,* and that a failure to do so can be taken into account by a court or tribunal, there is
no e quivalent p rovision r equiring au thorising officers to have regar d to the Code when
issuing authorisations.

65. The EHRC welcomes the in troduction of the reasonable suspicion requirement on the
authorising officer and the provisions in the Code of Practice requiring an explanation as
to why the powers are felt appropriate and necessary and why other measures are regarded
as inadequate. However, they argue that there would be bett er checks on the use of the
power if the Code of Practice provision were on the face of the Order and if there were also
an exp ress requi rement tha t th e a uthorising offi cer hav e a reason able belief as to the
necessity of th e a uthorisation to p reventa nac tof terrori smand the nec essity of its
geographical scope and duration. Singh and McColgan similarly argue that a requirement
for objective reasonableness as regards the senior police officer’s view as to the necessity for
the authori sation (its geographi cal and temporal extent, etc. ) would facil itate sub sequent
legal challenge: “in the absence of such arequ irementitis difficult tos ee what judicial
control could apply after the fact.”

66. JUSTICE, however, disagree, considering it unne cessary to introd uce an additional
requirement of r easonable be lief, because “the  courts wo uld lik elyr eadinsu cha
requirement in any event, as a matter of public law reasonableness if not compatibility with
Article 8 ECHR.”

67. We consider that expressly re quiring that the authorising officer’s view of necessity
be re asonable, an d tha t tho se rea sons be given, will both ¢ oncentrate mind s and
facilitate effective judicial control oft heauthor isation p rocess. We the refore
recommend that the Order shoul d be modified so as toin clude express requirements
on the face of the Order that the authorising officer:

(i) have a “reasonable belief” as to the necessity of the three matters specified in
new s. 47A(1)(b)(i)-(iii) Terrorism Act 2000; and

(ii) provide an explanation to the Secretary of State (or to the court if the Order
is amended to provide for prior judicial authorisation46) as to why the powers

43 Code of Practice, paras 3.1.1-3.1.12.
44  Code of Practice, paras 3.2.1-3.2.7.
45 New s. 47C Terrorism Act 2000 as inserted by para. 4 of the Remedial Order.

46 See further below, paras 81-87.
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are nece ssary and approp riateand wh y other measures are regarded as
inadequate.

(b) Geographical area

68. The Court in Gillan was critical of the potential geographical width of authorisations to
stopa nd search wi thout rea sonable su spicion. U nder ther eplacement power the
geographical ar ea of an au thorisation must be n o gr eater than the authorising officer
considers necessary to prevent an act of terrorism.

69. The Code of Practice makes  clear t hat an y au thorisations mus t be “as limite d as
possible” and the area authorised should be “no wider than nece ssary”. It also makes clear
that Forc e-wide a uthorisations a re not justifi able (oth er th an i n resp ect of the City of
London Police force, which covers the square mile of the City of London).

70. A number of representations received argued that absolute geographical limitations on
the face of the Order would re duce the risk of the power being used arbitrarily. JUSTICE,
for example, suggested that it may be desirable to include a maximum li mit of no more
than five square kilometres. The EHRC suggested a limit of no more than one square mile.

71. We have given careful consideration to wh ether the geographical area or place to
which an authorization ap plies should be more spec ifically defined on the face of the
Order and, if so, what that li mit should be. We have concluded that the combination of
the tighter def initions an d str onger sa feguards th at w e ar e r ecommending, t ogether
with the clear guidanceinth e Code of Prac tice, make s it unne cessarytod efinea
geographical limit on the face of the Order.

(c) Duration

72. The Order provides that authorisations may last for no longer than the authorising
officer considers necessary to prevent an act of terrori sm and for a maximum of 14 da ys
(compared to 28 days under the current law).

73. Some representations we rec eived also argued that stricter temporal limitations on the
face of the Order woul d make it m ore likely that th e power to stop a nd search with out
reasonable suspicion would in practice be exercised compatibly with the right to respect for
privatel ifeand oth er Convention rights . The EHRC, fo re xample, argued that
authorisations should be subjectto a maxi mum dura tion of 48 hours, witha nylonger
period requiring judicial authorisation. JUSTICE, on the other hand, considered the 14 day
limit to be sufficient, butonlyon th e basis th at author isations ar e made by courts (see
below).

74. We welcome the stricter limit on the duration of an authorisation under the Order.
We think that the pow er to stop and s earch without reasonable suspicion should be a
wholly exceptional power which is only available where there is an imminent threat of
terrorist attack, and this re quires th e d uration o f an au thorisation to be as short as
possible. W e h ave th erefore co nsidered w hether t he dur ation of a n a uthorization
should be even more s trictly defined in the Order, but we do not cons ider this to be
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necessary if our rec ommendation bel ow concerning the rene wal o f au thorisations is
accepted.

(d) Renewal of authorizations

75. The Court i n Gillan was critical of the fac t that “rolling authorisations” were possible
under the 2000 Act, and that such a rolling authorisation had been in place in respect of the
Metropolitan Police area since the powers had come into force.

76. The provisions in the Remedial Order permit the renewal of authorisations.*” The Code
of Practice states tha t rolling authorisations ar e not pe rmitted under the new powers, but
that a new authorisation covering the same or substantially the same area or place “may be
given if the intelligence which informed the init ial authorisation has b een subject to fresh
assessment and the officer giving the authorisation is satisfied that the test for authorisation
is stil met on th e ba sis of that assessment.” * Huma n Righ ts Watc h a rgue tha t th ese
provisions in the Code are not sufficient to avoid rolling authorisations. The EHRC suggest
that the Order should specify a limit as to the n umber of authorisations that can b e made
consecutively in relation to th e same place without new evide nce, and JUSTICE favour the
Order expressly preventing the giving of a new auth orisation other than on the basis of
new or additional information.

77. The Hom e Offic e p oints out th at the Code of Practice makes  clear that rolling
authorisations of the ki nd made by some fo rces under th e old s. 44 powers, where some
geographical areas are repeat  edly covered by authoris  ations based on the same
information, are no t pe rmitted. It oppos es a prohibition onr enewal of au thorisations,
because this would m ean that it woul d not b e possible to a uthorise the powers in an area
previously covered, even where the existing intelligence had been reassessed and remained
current and credible.

78. We accept that a total proh ibition on the renewal of an  authorisation would notb e
desirable, but we note that there i s nothi ng on the fac e of the Order to prevent rol ling
renewals a nd the m ere assertion th at th ese are n ot per mitted by the Code of Practice
cannot have that effect in the absence of some statutory words to that effect.

79. We recommend that th e Order should be mo dified so as expre ssly to prevent the
giving of a new authorization other than on the basis of new or additional information

or a reassessment of existing  intelligence that theth reat remains immediate and
credible.

(3) Adequacy of the Safeguards against Abuse

80. We received a number of representations in favour of in creasing the legal safeguards
against possible abuse or arbitrary use of the replacement power to stop and search without
reasonable suspicion.

47 New Schedule 6B to the Terrorism Act 2000, para 11, as inserted by Schedule 1 to the Remedial Order.
48 Code of Practice, para 3.3.2.
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(a) Prior judicial authorisation

81. The Court i n Gillan was conc erned about the ad equacy of th e provision in the legal
framework for review of authorisations. It was particularly concerned by the limited review
powers of the Secretary of State and lack of o pportunity for effective judicial scrutiny of the
powers.

82. In their written evidence, JUSTICE and the EHRC ar gued forcefully for prior judicial
authorisation of the availabili ty of the power to stopan  d search without reasonable
suspicion. In the EHRC’svi  ew, thiswoul di ncrease th elikelih ood of rob usta nd
independent s crutiny of the nece ssity for auth orisations and so make it more likely that
authorisations would only be made when strictly necessary. In JUSTICE’s view, the p ower
is unlikely to be compatible with Articl e8i nth eab senceofs uch p rior ju dicial
authorisation. Although it welcomes the additional safegu ards in the Or der as genuine
improvements on the present position, it considers that they are not in themselves enough
to ensure c ompatibility with Art icle 8 E CHR. It consi ders that the case for confi rmation
being made by a judge rath er than a government mi  nister is overwhelmin g, an d
recommends t hat t he aut horisation p ower in t he Orde r be ame nded to re quire pol ice
authorisations to be approved by a High Court judge.

83. The Metropolitan Police, on the other hand, “c annot see a case for [prior judicial
authorisation] as the cur rent process has a significant level ~ of oversight already as the
application passes from the Assistant Commissioner to  the Home Secr etary and is
scrutinised at each level.” * The police regard prior judicial overs ight as “adding an
additional level of bure aucracy” and “an additional admini strative phase.” They point out
that this is likely to be “in the midst of what may be a testing scenario” and suggest that the
person exercising the judicial ov ersight would have to be vett ed to the high est level and
have access to the full intelligen ce picture, “in additiontoa  background of operational
experience to make what, in ef fect, is an op erational decision.” The police do not however,
rule out the possibility of prior independent over sight, but say any pr oposal for it would
need to be looked at very closely, and suggest as a possible alternative model independent
oversight by a commi ssioner, similar to th e role performed b y the Office of S urveillance
Commissioners.

84. The Hom e Offic e say s tha t th e rev iew of ¢ ounter-terrorism and securi ty po wers
considered judicial authorisation of the use of the new stop and search powers and decided
that it was not appropr iate, because it blurs the lines between the executive and judiciary.
The Government shou Id be responsible for national security deci sions, and the judiciary

for reviewing such decisions.

85. We understand why, from the police’s perspective, having to obtain prior authorisation
of the availability of certain ~ counter-terrorism po wers from an exte rnal, independent
decision-maker will seem like, at best, the addi tion of an unnecessar y layer of bureaucracy
and, at worst, a distraction ~ from dealin g with u rgent oper ational demands. We also
understand concerns about th e capacity of the independent overseer to understand and
appreciate those op erational d emands. In our view, however, iti s imp ortant notto 1l ose
sight of the fact tha ta power to stop and sea rch without reasonable suspicion is a wholly

49 Letter from Assistant Commissioner Yates, 13 May 2011, Ev 37-40.
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exceptional power, th e exerci se of whichc¢ an onl y be justified inthen arrowest of
circumstances. As Lord Bingham observed in the House of Lords in Gillan,*

“Itis an old and cherished tradition of our country that everyone should be free to
go about their b usiness in th e streets of th e land, confident that th ey will notb e
stopped and searched by the police un less reasonably su  spected of having
committed a crimi nal offence. So jeal ously has this tradition been guarded that it
has almost become a const  itutional principle. [...] [A]ny departure from the
ordinary rule calls for careful scrutiny”.

86. We thinkitisr ightthat th ele gal re gime which mak es this po wer available to be
exercised in such exceptional circumstances should include a requirement of prior judicial
authorisation. We do not rega rd this as blurring the li nes between th e executive a nd the
judiciary as the Home Office su ggests. Rather, it would guarantee inde pendent scrutiny of
the justification for making such an e xceptional power available, an d as such would be a
crucial safeguard against the po wer being used in  practice in wider circumstances t hat
Parliament intended. Given the history of th e operation in practice of the previous power
in s. 44 of the Terrorism Act 2000, we regard prior judicial au  thorisation as an
indispensible safeguard. We are pleased to se e that the Metropolit an Police is not in
principle opposed to so me system of prior independent scrutiny of authorisations. We are
confident that High Court judges can perfor m this importantrole, and thatan urgent
procedure can be devised to deal with genuine emergencies, whereby a police authorisation
can have immediate effect, subject to judicial confirmation within 48 hours.

87. We recom mend that th e O rder s hould b e m odified so ast o pro vide f or pr ior
judicial (as opposed to executiv e) authorization of the availability of the power to stop
and search without reasonable suspic ~ ion, with an urgent pr  ocedure for police
authorization subject to judicial authorization within 48 hours.

(b) Strengthening the Code of Practice

88. We welcome the fact that the Cod e of P ractice accompanying the replacement power
does expressly prohibit the selection of people for stop and search on grounds of ethnicity,
except where the characteristic forms part of the description of a particular suspect.”*

89. However, we note that while th e IPCC welcomed many of the s afeguards in the Cod e
of Practice, it was concerned about the absence of a requirement to record a person’s name
and description of the person or vehicle being searched, because this may make it harder to
monitor effectively the use of stop and search powers a nd thereby safeguard against their
misuse. We also note that while constables exercising the power to stop and search without
reasonable suspicion are obliged to comply with the Code of Practice, authorising officers
are not.

90. We recom mend that the Code  of Practice should contain st ronger r ecording
requirements in or der to facil itate moni toringand supervision oft heus eoft he
replacement power to stop and search without suspicion. We also recommend that the

50 [2006] UKHL 12 at para 1.
51 Code of Practice, paras 4.3.1-4.3.7.
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authorising officer should be obliged to comply with the Code of Practice, as well as the
individual officers exercising the power to stop and search.

(c) Public notification of authorisations

91. Authorisations made unde r the replacement power will not be public. The EHRC
argues that there shou Id be public notification when authorisations are made, in order to
enable better public scrutiny of the operation of the powers when they are made available,
and also to facilitate judicial scrutiny. The Commi ssion also consid ers that such
notification may have a practical deterrent effect in relation to the risk of terrorist activities.
JUSTICE, on the other hand, co nsider that advance public notif ication would be likely t o
reduce the operational effectiveness of authorisations, but sees no reason why they s hould
not be publicised once the authorisation has ended.

92. We note the importance attached by the po  lice to this power as a tactic to “disrupt,
deter and prevent ter rorism”, and its be lief that “high vis ibility, overt policing tactics have
changed behaviour and interfered with the activity of terrorist subjects.”** Use of the power
for d eterrence p urposes would mili tate in favour of public notification of authorisations.
We also note the comments of the Metropolitan Police that “the police have already moved
towards a widely publicised version of any authorities, stops and searches.”

93. We see the force of theargu  ment that public notification of authoris ations would

facilitate accountability for the exercise of the power, including ex-post legal accountability
through the courts. In our view, however, the case fo r public notification of authorisations
is less pressing if au thorisations require prior judicial approval, as we have recommended
above. The case for retrospect ive publication of an authorisation, howe ver, following its

expiry, remains strong and wou 1d facilitate political accountability for the exercise of the
power, including transparent revie w by th e independent reviewer of terrorism legislation.
Wer ecommend t hat th e Or der s hould b e amended to include ar equirement th at
authorisations be publicly notified when they have expired, so far as consistent with the
protection of intelligence sources.

(d) Role of the Independent Reviewer

94. The Independent Reviewer of ter rorism legislation will have an important role to play

in ensuring political accountabili ty for the exercise of these exceptional powers. Given the

history of the operation of powers to stop and search without reasonable suspicion, and in

particular the impact of such powers on minority communities, we thin k it is important
that th e Ind ependent Reviewer k eep a very cl ose eye on th e exercise of the replacemen t
power in practice, and be free to report to Parliament  as an d when pro blems ar ise in
practice.

95. We recommend that the In  dependent Reviewer of Terr orism legislation should
have the power to report to Parliament on the exercise of this power on an ad hoc basis,
and not be confined to repo rting annually as part of his report on counter-terrorism
powers generally.

52 Letter to the Chair from Assistant Commissioner Yates, 13 May 2011, Ev 37-40.
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(4) Defective drafting

96. The Home Office has pointed out that there is a defec tin the drafting which requi res
modification of the Order . Par agraph2of Sc hedule2toth e Order (consequential
amendments) provides that “the Code of Practice issued under section 66 of the Police and
Criminal Evidence Act 1984 known as Code A is to have effect as if paragraphs 2.18 to 2.26
of the code were revoked”.

97. This should have read th at PACE Code A is to have effect as if paragraphs 2.18A-2.26
were revoked. Those paragraphs relate to section 44 of th e Terrorism Act 2000. Paragraph
2.18 is the  ast paragraph in a sec tion of Cod e A on th e stop and search powers in section
60 of the Criminal Justice and Public Order Act 1994 and should not have been included.

98. The Secretary of State did not have the vires to make provision to the effect that Code A
is to have effec tasi fparagraph 2. 18 were revoked as pa ragraph 2.181 s noti ncidental,
supplemental or consequential on the su bstantive provisions in the remed ial order (as it
relates to a different stop and search power).

99. We draw this defective drafting to the attention of each House and anticipate that it
will be corrected by the Secretary of State modifying the Order.
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4 OQOverall recommendations

100. We accept the necessity of introducing a replacement stop and search power which
is exercisable without reasonable suspicion but only available in tightly circumscribed
circumstances.

101. We agree wi th the Go vernment tha t th ere ar e com pelling reaso ns for using th e
remedial order procedu re to introduce the replacement power to stop and search
without reasonable suspicion.

102. However, we rec ommend tha t the G overnment provide Parl iament with m ore
detailed evidence of the sorts of circumstances in which the poli ce have experienced the
existence of an o0 perational gap in t he absence of a pow er to stop and search without
reasonable suspicion since that power wa s suspended. In the absence of detailed
scrutiny of such evidence, it is difficult both for us and for Parliament to reach a view as
to t he a ppropriateness of pr oceeding by urgent remedial order, rather tha nby the
normal procedure.

103. If such evidence exists, and is provided, to the s atisfaction of both Houses, we are
satisfied t hat although this is an unus ual exer cise of the p ower to make an urgent
remedial order, it is appropriate and justifiable to do so in the circumstances.

104. However, we recommend that the Order be replaced with a ne w Order modifying
the provisions of the original Order in the ways spec ified in this Report, becaus e the
Order in its current form  doesn otgof areno ught or emovet he in compatibility
identified by the European Court of Human Rights in Gillan and therefore risks giving
rise to further breaches of Convention rights. We recommend, in particular, that the
Order should be modified so as to:

e Require the authorising officer to have a reasonable basis for his belief as to the
necessity of the authorisation and to provide an explanation of those reasons;

o Prevent therene wal of a uthorisations other t han on the basis of new or
additional information or a fresh assessment of the original intelligence that the
threat remains immediate and credible;

e Require prior judicial authorisation of the availability of the power to stop and
search without reasonable suspicion; and

e Require authorisations to be publicly notified once they have expired.

105. We also r ecommend t hat, in vi ew of co ncerns abo ut t he r acially dis criminatory
exercise of t he previous power, the Code of Practice should be strengthened in certain
ways and the role of the in dependent reviewer should also be bolst ered in relation to
this exceptional counter-terrori sm power in order to enhan ce political a ccountability
for its exercise.
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Conclusions and recommendations

2 Is the Order necessary?

1.

We welc ome th e Governm ent’s swi ft a nd ¢ onstructive response to th e Court’ s
judgment. Providing interim admi nistrative g uidance about the useofap  ower
which has been found to bei nbreach of th e E CHR, p ending am endment of the
power byl egislation, i s a commendabl e approach to the implementation of
European Court of Human Righ ts judgments. It helps to gi ve swift effect to those
judgments and so prevent repetitive violations which are responsible for much of the
backlog before the European Court. The Home Secreta ry’s interim guidelines to the
police have undoubtedly preven ted further breaches of individuals’ right to respect
for their private life pending Parliament’s consideration of a longer term solution.
(Paragraph 23)

This intr oduction of what wer e, in eff ect, interim general me asures cons titutes a
significant step by th e UK towa rds i mplementing the Interla ken Decl aration a nd
Action Plan, which ca llsonsta testoc ommitthemse Ives to ensu ring that the
necessary measures are taken at national level to prevent further similar violations, as
well as ensuring that Parl  jaments a re mor e clos ely in volved in de cisions abou t
implementation of Court judgments. We look forward to this sensible and pragmatic
approach to interim measures being taken by the Government in other ca ses, where
appropriate. (Paragraph 24)

We accept the necessity of introducing a replacement stop and search power which is
exercisable with out reasonable suspicion but only available in tightly circumscribed
circumstances. I n ou r view the case for =~ having such a narr owly def ined an d
exceptional power has been made out in the review of counter-terrorism and security
powers. Th e nec essity, in o ur view, isfo rap ower to ¢ onduct ra ndom st op a nd
searches of people and vehicles in the exceptional circumst ances where credible
intelligence is receive d about an imminent threat to a specific location but that
intelligence is no t sufficiently specific to give rise to reasonable su spicion about the
identity of the person or vehicle. (Paragraph 31)

We ag ree with the Gov ernment tha t th ere a re comp elling re asons for us ing the
remedial order procedure toi ntroduce the replacement p ower to stop and sea rch
without reasonable suspicion. We accept that awaiti  ng the enactment of the
Protection of Freedo ms Bill would ensure that the operationa 1 gap continues for
another year, until that Bill receives Royal Assent. We al so accept the Government’s
reasons for pr oceedingby wayofar  emedial ord erra ther tha na ltering the
administrative guida nce that has already been give  n about the current law. We
would add to th  ose rea sons th e ad ditional ¢ onsideration that a remedial orde r
provides much greater opport unity for parliamentary scru tiny of the detail of the
replacement power tha n the mere announcement o f new ad ministrative guidance.
(Paragraph 35)

We rec ommend that the Gov  ernment p rovide Parliament with more detailed
evidence of the sort s of circumstances in which  the police have experienced the
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existence of an op erational gap in the absence of a power to stop and search without
reasonable sus picion s ince that power wa s susp ended. In th e absence of detail ed
scrutiny of such evidence, it is difficult both for us and for Parliament to reach a view
as to the appr opriateness of proceeding by urgent remedial order, rather than by the
normal procedure. (Paragraph 41)

We draw this unus ual ex ercise of the po wer to us e the ur gent p rocedure to th e
attention of both Houses.  If, ho wever, Par liament is satisfied tha t th e urgent
operational need for a power to stop a nd sea rch wi thout r easonable sus picion is
made out on the evidence, we find that the Gove rnment’s reasons for proceeding by
way of urg ent remedi al ord er, ra ther th an the norm al proced ure, ¢ onstitute a
satisfactory justification fors uchan wunusual ex ercise of the power .If the
Government is able to demonstrate the ur gent necessity of the power, we would
therefore concl ude tha t the Governm ent isjusti fied a nd acti ngi ntraviresi n
proceeding by the urgent procedure. (Paragraph 45)

3 Does the Order remove the incompatibility?

7.

10.

In our view, a very tightly circumscribed power with sufficiently robust safeguards
against abuse i s not i nherently i ncompatible wi th Conv ention rights, provided i ts
definition and safe guards ensure that it is confined to the ex ceptional circumstances
in which such a power is shown to be needed in ordertop reventarea land
immediate risk of terrorist attack. (Paragraph 55)

We consider that expressly requiring that the authorising officer’s view of nec essity
be reasonable, and that th ose reasons be given, will  both concentrate minds and
facilitate effective ju dicial control of th e authorisation proc ess. We therefore
recommend that the Order should be modified so as to include express requirements
on the face of the Order that the authorising officer:

(i) have a “reasonable belief” as to the necessity of the three matters specified in
new s. 47A(1)(b)(i)-(iii) Terrorism Act 2000; and

(ii) provide an explanation to the Secretary of State (or to the court if the Order
is amended to provide for prior judicial authorisation) as to why the powers are
necessary and appropriate and why other measures are regarded as inadequate.
(Paragraph 67)

We have given care ful c onsideration to wh ether the geographical area or plac e to
which an authorization applies should be more specifically defined on the face of the
Order and, if so, what that limit should be. We have concluded that the combination
of th eti ghter d efinitions a nd stronger safeguards t hat we ar e re commending,
together with the clear guidance in the Code of Prac tice, m akes it unnecessary to

define a geographical limit on the face of the Order. (Paragraph 71)

We welcome the stricter ] imit on th e duration of an authorisation under the O rder.
We think that the power to stop and search without reasonable suspicion should be a
wholly exceptional power which is only available where th ere is an imminent threat
of terrorist attack, and this requires the duration of an authorisation to be as short as
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12.

13.

14.

15.
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possible. We have therefore co nsidered whether the duration of an authorization
should be even more strictly defined in the Order, but we do not consider this to be
necessary if our recommendation below concerning the renewal of authorisations is
accepted. (Paragraph 74)

We recommend that the Order should be modified so as to provide for prior judicial
(as opposed to exec utive) authorization of the avai lability of the powe r to stop and
search without reasonable  suspicion, with an urg ent procedure for police
authorization subject to judicial authorization within 48 hours. (Paragraph 87)

We recom mend that the Cod eofP ractice should contain st ronger rec ording
requirements in orde r to facilitate monitori ng and supervision of the use of the
replacement power to stop and search without suspicion. We also recommend that
the authorising officer should be obliged to comply with the Code of Practice, as well
as the individual officers exercising the power to stop and search. (Paragraph 90)

We recommend that the Or der should be amended to in clude a requi rement that
authorisations be publicly notified when they have expired, so far as consistent with
the protection of intelligence sources. (Paragraph 93)

We recommend that the Independent Reviewer of Terrorism legislation should have
the power to rep ort to Parliament on the ex ercise of this power on an ad hoc bas is,
and not be confined to reporting annually as part of his report on counter-terrorism
powers generally. (Paragraph 95)

We draw this defe ctive drafting to the at tention of each House and anticipate that it
will be corrected by the Secretary of State modifying the Order. (Paragraph 99)

4 Overall recommendations

16.

17.

18.

19.

We accept the necessity of introducing a replacement stop and search power which is
exercisable with out reasonable suspicion but only available in tightly circumscribed
circumstances. (Paragraph 100)

We ag ree with the Gov ernment tha t th ere a re comp elling re asons for us ing the
remedial order procedure toi ntroduce the replacement p ower to stop and sea rch
without reasonable suspicion. (Paragraph 101)

However, we recommend that the Government provide  Parliament with more
detailed evidence of the so rts of circumstances in which the police have experienced
the exi stence of a n op erational gap in th e absence of a power to stop and search
without rea sonable suspi cion si nce t hat p ower wa s su spended. I n the a bsence o f
detailed scrutiny of such e vidence, it is difficult both for us and for Parliament to
reach a view as to the appropriateness of proceeding by urgent remedial order, rather
than by the normal procedure. (Paragraph 102)

If such evidence exists, and is provided, to the satisfaction of b oth Houses, we a re
satisfied that alth ough this is an unusual exercise of the p ower to m ake an urge nt
remedial order, it is appro  priate and justifiable to do  so in the circumstances.
(Paragraph 103)
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20.

21.

However, we recomm end that the Order b e replaced with a new Order modi fying
the provisions of the original Order in the ways specified in this Report, because the
Order in its current form  does not go far enoughto  remove the in compatibility
identified by the European Court of Human Rights in Gillan a nd therefore ri sks
giving rise to further breach es of Convention r ights. We recommen d, in particular,
that the Order should be modified so as to:

e Require the authorising officer to have a reasonable basis for his belief as
to the necessity of the authorisation and to provide an explanation of
those reasons;

e DPrevent the renewal of authorisations other than on the basis of new or
additional information or a fresh assessment of the original intelligence
that the threat remains immediate and credible;

e Require prior judicial authorisation of the availability of the power to
stop and search without reasonable suspicion; and

e Require authorisations to be publicly notified once they have expired.
(Paragraph104)

We al so rec ommend th at, i n view of ¢ oncerns about the racia lly discri minatory
exercise of the previ ous power, the Code of Practice s hould be s trengthened in
certain way s and th e rol e of the i ndependent r eviewer should al so be bolstered i n
relation to this ex ceptional coun ter-terrorism power in or der to en hance political
accountability for its exercise. (Paragraph 105)
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Draft R eport, Terrorism Act 2000 (Re medial) Order 2011 : Stop and Searc h Wi thout Re asonable Suspici on,
proposed by the Chair, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 105 read and agreed to.

Summary agreed to.

Resolved, That the Report be the Fourteenth Report of the Committee to each House.

Ordered, That the Chair make the Report to the House of Commons and that Lord Bowness make the Report
to the House of Lords.

Ordered, That embar goed copies of the Report be made  available in ac cordance wi th the provisions of
Standing Order No. 134.

Written evidence reported and ordered to be published on 8 March, 19 May, 24 May and 7 June was ordered
to be reported to the House for printing with the Report.

0% %

[Adjourned till Tuesday 14 June at 2.00 pm
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Written Evidence

1. Letter to the Committee Chair, from Baroness Neville-Jones, Minister of State for
Security and Counter-Terrorism, Home Office, 2 March 2011

Asyo u will bea ware,th e G overnment’sr ecentre view of co untert errorismand s ecurity pow ers
recommended the replacement of Sections 44 to 47 of the Terrorism Act 2000 with a sever ely circumscribed
stop and search po wer exercisable w ithout rea sonable suspicion which wa s muc hm ore targeted a nd
compliant with Convention rights in the light of the European Court of Human Rights’ judgment in Gillan
and Quinton. That recommendation is reflected in the clauses on stop and search included in the Protection
of Freedoms Bill which was introduced on 11 February.

In order to fill the current operational gap in ‘no suspicion’ stop and search terrorism powers, the review also
recommended that consideration be given to wh ether the replacement pro visions co uld b e impl emented
more quickly than would be the case through the Protection of Freedoms Bill.

We have been considering this issue in the light of the current threat environment. The Prime Minister made
clear in his New Year address that the thre at from terrorism was as serious as it ever has b een. This r emains
the case. The clear police adviceis thatthereis an op erational gap inre spectoft heir ability to use “no
suspicion” stop and search powers in exceptional circumstances where they suspect that an act of terrorism
will t ake pl ace an d re asonable su spicion po wers are not s ufficient to address that threat. The po lice are
concerned that waiting for the provisions in the Protection of Freedoms Bill to be commenced will mean that
they are not able to effectively protect the public from the risk of terrorism in the meantime.

When I gave e vidence to y our Committee on 8 February, I was ask ed whether the Government intended to
make a legislative change to Section 44 by way of aremedial order. Atthe time Isaid thatIexp ected the
Government would make a decision extremely shortly. We have considered how best to close the operational
gap and consider that there are compelling reasons for proceeding under section 10 of the Human Rights Act
1998 to make a Remedial Order to m ake immediate changes to the primary legislation. The Home Secretary
informed the House of this decision yesterday in her opening speech in the 2" Reading of the Protection of
Freedoms Bill.

Such an order would be temporary however, and the provisions concerning these powers would remain in the
Protection of Freedoms Bill to ensure that Parliament has the opportunity to fully scrutinise them by means of
primary legislation. The remedial or der would then be repealed on com mencement of the P rotection of
Freedoms Bill.

A rem edial or der t hat r eplaces sections 44 to 4 7 with Convention-compatible p owers would remove t he
incompatibility of the Terrorism Act 2000 with Convention rights. Whilst the Home Secretary’s statement of
8July put an end to the possibility of th ese po wers being used in a m anner which is in compatible wi th
Convention rights, sections 44 to 47 remain on the statute book. The Home Secretary’s guidelines on 8 July do
not t herefore r epresent an i mplementation of the ~ Gillan judgme nt which can only be accompli shed by
amending the primary legislation.

Given the operational urgency, we intend to use the urgency procedure provided by the Human Rights Act to
make the remedial order. The police assess that they need the powers to be available now. H ome O ffice
Ministers have concluded on the basis of advice that the availability of these powers (on a revised basis) as
soon as po ssibleisintheinterestso f national security,in particu lar t he protec tion o f the pub lic from
terrorism. In taking this decision, we recognise that there are different interpretations of the le gislation as to
what factors can have abearing on the Secretary of State’s view that the ‘urgency of the matter’ requires the
order to be made without advance Parliamentary approval and the other procedural requirements normally
attached to making a remedial order.

I am awar e that previous JCHRs have expressed the view that the urgency can only relate to the need to stop
individuals’ Convention rights being infringed. While we accept that this is a key factor, ‘urgency’ arises in this
instance because the absence of legally certain ‘no suspicion’ powers
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2. Letter from the Committee Chair, to Sir Hugh Orde, President of the Association of
Chief Police Officers (ACPO), 6 April 2011

The Joint Committee on Hu man Rights is scrutinising this ur gent Rem edial Or der concerni ng exc eptional
counter-terrorism powers to stop and search without reasonable suspicion.

I am writing to draw your attention to the Committee’s call for evidence in relation to the Remedial Order
(attached). We would welcome any evidence you may wish to submit in relation to any of the issues identified
in our call for evidence.

In particular, we would be interested in any evidence you are able to provide in support of the statement by
the Home S ecretary that “the experience of the police since the suspension of the section 44 po wers has
indicated that there is a clear operational gap in responding to specific threat scenarios which cannot be met
by other, existing powers” (paragraph 16 of the “Required Information” published by the Home Office with
the Reme dial Order—available ont he Home O ffice website). Wi thout di sclosing s ensitive intelligence
information, ¢ an you provi de sp ecific examples of circu mstances w hich h ave arisen si nce th e H ome
Secretary’s statement on 8 July 2010, in which a power to stop and se arch without reasonable suspicion was
considered necessary to prevent an act of terrorism? I am writing in the same terms to the Metropolitan Police
Service.

It would be helpful if we could receive your reply by 3 May 2011. I would also be grateful if you could provide
the Committee secretariat with a copy of your response in Word format, to aid publication.

6 April 2011

3. Letter from the Committee Chair, to Sir Paul Stephenson, Commissioner, Metropolitan
Police Service, 6 April 2011

The Joint Committee on Hu man Rights is scrutinising this ur gent Rem edial Or der concerning exc eptional
counter-terrorism powers to stop and search without reasonable suspicion.

I am writing to draw your attention to the Committee’s call for evidence in relation to the Remedial Order
(attached). We would welcome any evidence you may wish to submit in relation to any of the issues identified
in our call for evidence.

In particular, we would be interested in any evidence you are able to provide in support of the statement by
the Home S ecretary that “the experience of the police since the suspension of the section 44 po wers has
indicated that there is a clear operational gap in responding to specific threat scenarios which cannot be met
by other, existing powers” (paragraph 16 of the “Required Information” published by the Home Office with
the Reme dial Order—available ont he Home O ffice website). Wi thout di sclosing s ensitive intelligence
information, c an you provi de sp ecific examples of circu mstances w hich h ave arisen si nce th e H ome
Secretary’s statement on 8 July 2010, in which a power to stop and se arch without reasonable suspicion was
considered necessary to prevent an act of terrorism? I a m writing in the same terms to the Association of
Chief Police Officers.

It would be helpful if we could receive your reply by 3 May 2011. I would also be grateful if you could provide
the Committee secretariat with a copy of your response in Word format, to aid publication.

6 April 2011
4. Letter to the Committee Chair, from Assistant Commissioner John Yates, Metropolitan

Police Service, 13 May 2011

Thank you for your letter dated the 6th April 2011 and the opportunity to provide evidence in the matter of
the replacement power to stop and search without reasonable suspicion Section 47A Terrorism Act 2000 and
the Joint Committee on Human Rights (JCHR) call for evidence of any ‘operational gaps’.
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Iintend to de al with this re sponse in two forms: Firstly to provide you and the C ommittee with a br oad
outline of the main challenges that we face in terms of counter terrorism legislation and its use, and secondly
in the confidential annexe' detail the operational ‘gaps’ as I see them in relation to the current threat picture.

You will know that Section 44 Terrorism Act 2000 (Section 44) provided a power exercised by police on the
basis of a deta iled a uthority prov ided by an off icer of atle astth erankof a C ommander within the
Metropolitan Police Service (MPS). In practice this has always been undertaken at a more senior level, by the
Assistant Commissioner of Specialist Operations. The Section 44 power provided police with an ability to stop
and search persons for articles of a kind that could be used in connection with terrorism, whether or not the
officer had grounds to suspect the presence of such articles. This was a unique feature of the power but one of
the main public concerns in relation to its use.

Section 44 Powers were then considered by t he Secretary of State who re viewed the documented evidence,
before confirming authority within 48hrs of the application. Authority was granted for a period of 28 days at a
time and each refreshed request required a new submission by a Commander or above. The Secretary of State
had power to withdraw her authority at any time.

The format of the Sec tion 44 requ est was always submitted on the basis of Home Office defined categories
requiring detailed information about the terrorist threat. Any submission was therefore predominantly based
upon a highly confidential documented assessment of that current threat by the Police, Security Service and
JTAC, as well as specific relevant operational updates.

Responsibility f orde velopingth e threatpict ureits elf liesw itht heS ecuritySe rvice
(MI5http://www.mpa.gov.uk/committees/mpa/2007/070531/07/ - fn0 02)* working to the Director Ge neral.
Essentially the police respond to the information generated by a complex process of analysis. Our intelligence
partners assess a wide range of different and generic sites to be (at the very least) aspirational terrorist targets.
Of p articular importancei s the potential vu  Inerability of si tes acrossthe whole ofthe MPSare a.
Unsurprisingly, these include the transport systems, economic targets, the utilities, crowded and iconic/tourist
attractions, shopping centres and other ‘soft’ targets, making London a ‘special case’ in terms of vulnerability
or threat. This was a se ntiment st rongly exp ressed by Lord Carlile, the Independent Reviewer of Terrorist
Legislation (2001 to 2011)°. Were the threat against London to increase, it is likely that (because of the very
high threat level in which we are now continually operating) this would be on the basis of very specific new
intelligence. Rather than lowering the threat elsewhere in the Capital, this would simply focus further activity
in response to the intelligence received.

There was broad agreement amongst legislators and poli ce (and contained in the judicial a nd government
reviews that have taken place) that the exercise of Section 44 is a tactic to disrupt, deter and prevent terrorism,
and he lped create ahostile and un certain environment for terrorists who wished to operat e in London.
Research based case studies from Belfastand the City of London* demonstrated in practical terms how a
power such as Section 44 could protect and secure major cities. The re search indicated the intrinsic value of
specific target hardening activity through robust search regimes, described as ‘opportunity-blocking against
highly determined offenders’. Specifically, where robust search regimes were applied to vulnerable locations,
terrorist activity was displaced outwards. The implications of the research supported the view that prevention
tactics, in cluding searching, can be seen as legitimate and necessary in increasingly wide circles beyond a
particular site, event or geographic location.

The e ffectiveness of ( broad) Stop and Se arch power s to prevent, dete r and di srupt c riminality ism uch
debated. The MPA Scruti ny Reporton Stop and Search identified i ssues that arise from the u se of these
powers, and in particular the impact on minority communities. The scrutiny did not come to a p osition on
effectiveness. Both Lord Scarman in 1981 and Lord McPhersonin 1999 addressed the issue of St op and
Search, and b oth pointed to the same issue of negative community imp act—but both believed it was an
important tool in preventing and detecting crime. Criticism surrounding the balance between the number of

1 Procedural arrangements in respect of confidential submissions and protocols discussed with the Clerk of the
Committee (Mr Mike Hennessy) prior to any documents being submitted.

2 MI5 Website address: www.mi5.gov.uk

3 Lord Carlile of Berriew Q.C. was appointed in 2001 as the independent reviewer of the Terrorism Act 2000 and he
has reported annually on its operation, including the use of Section 44 powers.

4  Coaffee, J. (2003) Terrorism, risk and the City: The making of a contemporary Urban Landscape Hampshire, England:
Ashgate Publishing
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stops and arrests resulting would appear to miss the point that the legislation and its use deliver a deterrent
factor. Measurement of success is challenging to quantify as success could be that nothing has happened.

Millar, Bland and Quinton (2000) > summarised previous documented evidence on t he e ffectiveness of st op
and s earch, co ncluding it has a “dis ruptive impact o n cri me by int ercepting those goingoutt o com mit
offences” and t hat “where searches are used inte nsively in particular lo cationsthey mayhavea localised
deterrence or displacement effect.” Thereis “evidence that the very existence of s tops m ay pre vent crime,
whether or not they involve searches”.

DAC Peter Clarke (now retired) had described Section 44 as “contributing to the safety and security of the
capital”. His comment that “Intelligence shows that London is considered by terrorists to be a hostile
operating environment.” was made i n the contex t of the commencem ent of t he 2009 MPS re view® and in
respect of the tactical role of Section 44 in countering threat.

The MP S believes that high visibility, o vert policing tactics have changed the be haviour and has interfered
with the activity of te rrorist sub jects, for example al tering t ravel r outes, forcing per iods of in activity etc.
Section 44 also had resonance with other stop and search powers exercised daily by t he police (locally and
nationally) inthat itisa disruption/prevention/reassurance me asure. It was used pan Lo ndon and more
latterly in targeted protection of particular crowded and iconic places.

Evaluating how Sec tion 4 4 cont ributed t o t he s afety of L ondonersisa demanding g oal, butt he pro cess
included customer satisfaction and customer confidence indicators, rather than a crime detection framework.
The MPS recognised then and acknowledged the c oncerns of t he MPA, the media and the community and
view these matters seriously. The MPS continues to engage with Londoners in a more open discussion about
the role, function and legitimacy of the use of any stop and search power.

Before moving from Section 44, it is important to state that Section 44 had been subject to considerable public
and media attention since its inception, most notably through annual reviews undertaken by Lord Carlile and
through Ju dicial Re view p roceedings a nd o ther 1 egal ch allenges. I't was also th e subject of ACPO prac tice
advice pub lished in 2006 a nd 20 09. Duringuseo ft hel egislation the police have sought, worki ng in
conjunction with the community, to respond to criticism and legal challenges. Fine tuning of the application
process saw amove from t he mor e bl anket’ style approachtot het argeting o fsp ecific and de fined
geographical areas. However, events were overtaken by the case of Gillan & Quinton which brought about the
decision by the European Court of Human Rights in 2010 in ruling the use of the S44 power as unlawful when
used whilst based upon grounds without suspicion.

Call for Evidence

Having placed previous use of CT stop and search powers into context, I would like now to move onto the
specific areas of interest of the JCHR. I n your letter you have asked for evidence of a clear operational gap in
counter t errorism which re quires the imm ediate availability o f a rep lacement po wer to s top and s earch
without suspicion.

Having had the Section 44 power (with all its documented considerations and restrictions), the MP S found
itself without a CT Stop and Search without suspicion power from July of last year. The two major events for
which a Section 44 authority were required, in order to provide security, safety and reassurance, were the New
Years Eve Celebrations and the New Y ears Day parades in central London. A Section 44(1) authority (stop
and s earch vehicl es an d person s within the vehicles) was a uthorised o n the basis o fassessed t hreat for a
specific area over a short period of time.

The ope rational feedback from the ‘Gold C ommander’ fo r the Ne w Year ’s E vent, stated thatt he ac tual
Authority, area de fined a nd t actics t hat t his re stricted po wer afforded him, did not provide the re quired
coverage, operational flexibility or the ability to search people who attended the event. In terms of operational
gaps, since the beginning of last year several working/focus groups of practitioners and security experts have

5 Millar, J., Bland, N. and Quinton, P. (2000)The impact of stops and searches on crime and the community, Police
Research Series Paper 127 lib5.leeds.ac.uk/rlists/law/law 5010.htm

6  Section 44 Terrorism Act 2000 - tactical use review Report: 10, Date: 7 May
2009.www.mpa.gov.uk/search/?qs=1&sc=2&qu=MPS+section+44+stop+and+search+report+2009&search
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been assessing the risks involved in not having Section 44 powers. The initial areas identified are provided at
Confidential Annexe A.

The New Powers (47A)

Section 4 7A has p rovided the p olice witha p ower t hat is su fficiently cir cumscribed as thereisa ro bust
statutory Code of Pr actice and in a ddition to this new police guidance is currently being drafted to further
support any usage in the near future. In terms of any operational deployments of the new power, the remedial
order provides a clearer definition and therefore a more targeted and proportionate power.

Much discussion has been had around the issue of the Authorising O fficer having to be satisfied that they
have to no w have ‘re asonable grounds to su spectth at an act of te rrorism will take plac €’ i nstead of t he
previous wording around preventing acts of terrorism. This is a fundamental increase in the threshold for the
relevant sig natory. The di fficulties in assessing the di stinction between rea sonable belief, grounds and
suspicion cannot be underestimated and our view is that the threshold should not be set so high as to make it
unachievable.

Aspartof t he extensive work with the Home Office, their legal advi sers and the ACPO lead for “Stop and
Search” Chief Constable Craig Mackey, the MPS was fully sighted on the discussion that took place prior to
any subm issions to the H ome Secretary and t he Attorney General. In respect of the specific points raised
around th e aut horising pr ocess, dur ation o fan authority and the mannerin whichit issanctioned and
ratified, I am content with the recommendations as stated in the remedial order.

In terms of any pre-authority judicial oversight (as opposed to executive oversight), I cannot see a case for this
as the current process has a si gnificant level of oversight already as the application passes from the Assistant
Commissioner to the Home Secretary and is scrutinised at each level. We would need to look very closely at
adding an additional level of bureaucracy especially if it were in the midst of what may be a testing scenario. If
an additional administrative phase were to be added, I could see that the person having that judicial oversight
would need to be vetted to the highest level (Developed Vetted) and have access to the full intelligence picture
in addition to a background of operational experience to make what, in effect, is an operational decision. An
alternative process could see a model where the applications are submitted by the police to an independent
‘S47A Commissioner’ similar to the role performed by the Office of Surveillance Commissioners (OSC) which
appears to work well with recognised independence.

Asyou will remember wi th the Section4 4w ork, pri ortoi ts suspension, ext ensive con sultation was
undertaken around the noti fication and publication stages of its use. The new 47A powers are in esse nce in
the same space as t he suspended powers in that, the police have already moved towards a widely publicised
version of any authorities, stops and searches.

As you will also be aware, at this time the MPS have not considered it appropriate to use these powers as the
MPS have not been presented with sufficient intelligence to reach the threshold necessary to support the use
of an authority, however should the intelligence threat change to one of where an authority is warranted then
the MPS would consider an authority subject to the conditions laid out in the legislation. The MPS is mindful
of the continuing need to assess the developing intelligence picture in and around the Olympic events in 2012.

13 May 2011

5. Letter to the Committee Chair, from James Brokenshire MP, Parliamentary Under
Secretary for Crime and Security, Home Office, 19 May 2011

I am grateful for the opportunity to respond to a number of questions raised by the Committee in respect of
the rem edial o rder laid d own befo re P arliament on 17 March, co ncerning te rrorism a nd s top and se arch
powers. Please accept my apologies for the delay in responding to you.

What evidence is the re o f th e exist ence of a clear o perational ga p in co unter-terrorism powe rs which
requires th e immediate ava ilabilityo fa replacement powerto stop and searc h withoutr easonable
suspicion?
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The Government se t out the reason for introducing powers in both t he “required information” a nd the
explanatory memorandum which accompanied the remedial order. In brief, the explanatory memorandum
states that:

The review (of counter terrorism and security powers) also took into account the fact that there may
be circumstances in which stop and search powers requiring reasonable suspicion, or other measures
such as high visibility policing, are insufficient to counter the threat of an intended terrorist attack on
a particular site or transport network, but have no (or incomplete) information about the identity or
characteristics of th ose planning to conductit. It would be difficult to and probably imp ossible in
such circumstances to reach the threshold required to conduct a stop and search under section 43 of
the 2000 Act (power to search an individual on reasonable suspicion that the person is a terrorist).
Andyeti twouldbe vitalto haveap ower of stop and search available to a ddress t he potenti al
terrorist threatin such c ircumstances. T he revi ew t herefore c oncluded thati t was necessaryt o
introduce a replacement stop and search power, which is exercisable without reasonable suspicion,
but which is available only in circumscribed circumstances.

Isthe replacement pow ertostopan dsea rchw ithoutr easonable susp icion suf ficiently tightl y
circumscribed? In particular:

e  Should there be a r equirement that the authorizin g officer havea “reasonable belief” ast o the
necessity of the three matters specified in new s. 43B(1)(b)(i)-(iii) Terrorism Act 2000?

The po wers cont ained in th e remedi al or der ca n only be auth orised whe re a n aut horising o fficer has
“reasonable suspicion that an act o f terrorism will tak e place and the powe rs are necessary to prevent it”. As
the r obust dr aft Code of P ractice mak es clear, the reas onable su spicion m ust re late t o a particu laractof
terrorism rather than be based on a generic assessment that an act of terrorism is likely.

The exact wording of the te st for authorisations was considered in great detail during the counter-terrorism
review by the Home Office and by the police. The potential wording considered was whether an authorising
officer should “reasonably believe” or “reasonably suspect” that an act of terrorism “will” or “may” take place.

One of the primary concerns was to draft the new powersin a way which ensured they were significantly
circumscribed but remained useful. A threshold of “reasonable belief” would, in our opinion, be too high to
ensure that chief officers were able to authorise the powers on the basis of the information available, especially
if that i nformation co nsisted of i ntelligence which could not be imm ediately c orroborated but needtobe
acted upo n. A thre shold of “suspicion” a llows t he chi ef officer t o au thorise t he po wers as long ast hat
suspicion is reasonable. However, in order to ensu re that t he powers are only authorised in response to an
immediate threat, t he po wers can o nly be authorised w here th ereisr easonable suspicionthatan actof
terrorism “will” take place, rather than were one “may” take place. If the grounds for an authorisation cease to
apply, the legislation is clear that an authorisation must be cancelled.

e  Should the geogra phical area or place to which an auth orization a pplies be mo re specifically
defined?

e  Should the duration of an authorization be more strictly defined?

The remedial order makes it clear that the authorisation may only last for as long as is necessary and may only
cover a geographical area as wide as necessary to address the threat. The length of authorisation and the extent
of the police force area that is cover ed by it must be justified by the need to prevent the suspected act of
terrorism.

We areaware thatin submissionsto the Counter T errorism Re view, some corr espondents, in p articular
Liberty, sug gested th at the au thorisation period be aslimi ted as 24 -48 hours and for onlyave ry small
geographical area of up to 1km square. The review considered this and found that such an approach would be
operationally unworkable given intelligence of an expected attack is rarely so detailed to give exact times and
places. The legislation makes clear, however, that authorisations should be as time and geographically limited
as possible.

In some respects the new proposals go further than Liberty has suggested. Liberty has suggested that the police
should be allowed to stop and search people in t he vicinity of p articularly critical or sensitive buildings or
during important events. The new proposals would only allow this if there was some intelligence to su ggest
that event or place was under threat of attack.
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e  Should the legislation expressly prevent the giving of a new authorization other than on the basis
of new or additional information?

While the legi slation doe s not expressly pre vent the giving of a new au thorisation up on the expiry of one
previously made, the Code of Practice published alongside the remedial or der makesit clear that “rolling”
authorisations of the kind made by s ome forces under the old section 44 p owers, where similar geographical
areas are repeatedly covered by authorisations based on the same information, are not permitted.

However, if no new authorisations were allowed at all, this would mean that it would not be possible to
authorise the powers in an area previously covered, even where the existing intelligence had been reassessed
and remained current and credible. This reassessment is crucial for meeting the threshold of an authorisation;
if supporting evidence is out of date and the authorising officer cannot show reasonable suspicion that an act
of terrorism will take place, then an authorisation cannot be made. Conversely, if the information available
shows that a threat persists, then the threshold for an authorisation may be met.

Is t he replacement po wer t o st op an d se arch without reasonable sus picion su bject to su fficient legal
safeguards against possible abuse? In particular:

e  Should there be prio r judicial (as o pposed to exe cutive) authorization of the availability of the
power to stop and sear ch without reasonable su spicion, with a n ur gent pr ocedure for police
authorization subject to judicial authorization within 48 hours?

The review of c ounter-terrorism and security powers considered the judicial authorisation for the use of t he
new ter rorism stop and se arch powe rs and decid ed t hat it w as n ot a ppropriate. The Government as the
executive needs to b e responsible for national security decisions and the judiciary should be able to review
such decisions as necessary. Blurring the lines between the executive and the judiciary would not be helpful.

e  Should there be a requirement that authorizations be publicly notified?

We considered whether authorisations should be publicly notified as part of the review of Section 44 and
concluded that it wa s not a necessary additional safeguard and th at it would be ¢ ounter-productive. On the
first point, the European Court of Hum an Rights in their Gillan judgment did not make specific mention of
the lack of pub lication of the authorisations in their main criticisms of the Section 44 powers. We con sider
that the very significant steps that the Government has taken to replace Section 44 with a much more tightly
defined and ci rcumscribed p ower with enhanced safeguards me ans that the new po wers c omply with
Convention rights. On the sec ond point, the police advised that publishing information on when and where
authorisations were in pl ace would allow terrorists to regulate their be haviour. It would, in e ffect, provide
them with an extra reconnaissance tool giving information about which areas were subject to authori sations,
and if authorised on the basis of specific intelligence, could allow terrorists to make a connection between the
areas authorised and the intelligence which the police had access to.

e Doest he Co deof P ractice containanys afeguards whichou ghtto beont he face of the
legislation?

We consider that the le gislation aIready includes very si gnificant sa feguards and limi ts to ensure that the
power is proportionate. This includes:

e The threshold for senior police officer to au thorise the use of the propo sed powers is much higher.
The senior police officer mu st re asonably suspect that an act of terrorism will occur and consider
that the powers are necessary to prevent that act of terrorism.

e Thelength of time that any authorisations are in place has been halved and authorisations must be as
geographically and temporally limited as possible.

o The Secretary of State has greater power to refuse and amend authorisations.
o The purpose of a search has been narrowed.
o The legislation requires a statutory code of practice.

Whilst t he st atutory Co de of Practice in cludes i mportant guidance and supporting inf ormation t o po lice
officers, all of the key safeguards are already on the face of the legislation.

e  Should the Code of Practice contain any additional safeguards?
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We consi der that the C ode of P ractice for the r emedial ord er co ntains sufficient safeguards, but weloo k
forward tot he Committ ee’s views asto whet hert hereare an yad ditional saf eguards th at it con siders
necessary.

The Protection of Free doms Bill makes the Secretary of State responsible for preparing a Code of Practice
containing guidance about the exerci se of the powe rs conferred by sections 43 and 43A; the exercise of the
powers to givean authorisation under section 43B (t o be ame ndedto4 7A); t he ex ercise o f the p owers
conferred by such an authorisation; and such other matters that the Secretary of State considers appropriate.
The Code of Practice for the remedial order provides, in effect, i nterim guidance for the section 43B (to be
amended to 47A) power provided by t he Protection of Freedoms Bill. I will be undertaking a wide ranging
public consultation of the draft Code of Practice for the stop and search powers provided by the Protection of
Freedoms Bill before it comes into force.

19 May 2011
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