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Case C-345/06

Gottfried Heinrich

(Annex to a regulation not published in the Official Journal – Access to documents – Articles 2(3) and 3(a) of Regulation
No 1049/2001 – Article 254 EC)

1.        In the present reference, the Unabhängiger Verwaltungssenat im Land Niederösterreich (Austria) (Independent
Administrative Chamber for the Land of Lower Austria) asks whether acts that are required to be published in accordance with
Article 254 EC are ‘documents’ within the meaning of Article 2(3) of Regulation (EC) No 1049/2001 (‘the Access to Documents
Regulation’), (2) and whether regulations or parts thereof have binding force if, contrary to Article 254(2) EC, they have not been
published in the Official Journal.

 Legal framework

 Relevant Community law provisions regarding publication of or access to documents

 Treaty provisions

2.        The second paragraph of Article 1 EU states:

‘This Treaty marks a new stage in the process of creating an ever closer union among the peoples of Europe, in which decisions
are taken as openly as possible and as closely as possible to the citizen.’

3.        Article 254 EC provides:

‘1.   Regulations, directives and decisions adopted in accordance with the procedure referred to in Article 251 [(3)] shall be …
published in the Official Journal of the European Union. … 

2.     Regulations of the Council and of the Commission, as well as directives of those institutions which are addressed to all
Member States, shall be published in the Official Journal of the European Union. … 

3.     Other directives, and decisions, shall be notified to those to whom they are addressed and shall take effect upon such
notification.’

4.        Article 255 EC provides:

‘1.   Any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, shal
have a right of access to European Parliament, Council and Commission documents, subject to the principles and the conditions
to be defined in accordance with paragraphs 2 and 3.

2.     General principles and limits on grounds of public or private interest governing this right of access to documents shall be
determined by the Council, acting in accordance with the procedure referred to in Article 251 within two years of the entry into
force of the Treaty of Amsterdam.

3.     Each institution referred to above shall elaborate in its own Rules of Procedure specific provisions regarding access to its
documents.’

 The Access to Documents Regulation

5.        The first four recitals lay the groundwork for the regulation by emphasising the importance of openness, transparency
and accountability. The first recital expressly invokes Article 1 EU. The second recital explains that greater openness guarantees
that the administration enjoys greater legitimacy and is more effective and more accountable to the citizen in a democratic
system. The third recital indicates that the regulation ‘consolidates the initiatives that the institutions have already taken with a
view to improving the transparency of the decision-making process’. The fourth recital sets out the objectives of the regulation:

‘The purpose of this Regulation is to give the fullest possible effect to the right of public access to documents and to lay down the
general principles and limits on such access in accordance with Article 255(2) [EC].’ 

6.        Article 1(a) of the Access to Documents Regulation states that the purpose of the regulation is
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‘to define the principles, conditions and limits on grounds of public or private interest governing the right of access to European
Parliament, Council and Commission (hereinafter referred to as “the institutions”) documents provided for in Article 255 of the EC
Treaty in such a way as to ensure the widest possible access to documents’.

7.        Article 2(1) states that ‘[a]ny citizen of the Union, and any natural or legal person residing or having its registered office
in a Member State, has a right of access to documents of the institutions, subject to the principles, conditions and limits defined
in this Regulation’.

8.        Article 2(3) provides that the regulation applies ‘to all documents held by an institution, that is to say, documents drawn
up or received by it and in its possession, in all areas of activity of the European Union’. Article 2(5) allows ‘sensitive documents,
as defined in Article 9(1)’, to be ‘subject to special treatment in accordance with that Article’.

9.        Article 3(a) defines ‘a document’ as ‘any content whatever its medium (written on paper or stored in electronic form or as
a sound, visual or audiovisual recording) concerning a matter relating to the policies, activities and decisions falling within the
institution’s sphere of responsibility’.

10.      Articles 4 and 9 make specific provision for certain exceptions to the principle of public access to documents. Thus, Article
4 provides:

‘1.   The institutions shall refuse access to a document where disclosure would undermine the protection of:

(a)      the public interest as regards:

–        public security,

–        defence and military matters,

…’

11.      Article 9(1) defines ‘sensitive documents’ as ‘documents originating from the institutions, or the agencies established by
them, from Member States, third countries or International Organisations, classified as “TRES SECRET/TOP SECRET”, “SECRET”
OR “CONFIDENTIEL” [sic] in accordance with the rules of the institution concerned, which protect essential interests of the
European Union or of one or more of its Member States in the areas covered by Article 4(1)(a), notably public security, defence
and military matters’. The remainder of Article 9 provides, inter alia, that applications for access to sensitive documents must
themselves be handled by persons who have a right to acquaint themselves with their content. Those persons are also to decide
what reference may be made to such documents in the public register of documents provided for by Article 11. Institutions
refusing access to such documents must give reasons; and the institution’s rules concerning public access are to be made public. 

12.      Article 13 contains specific provisions on publication in the Official Journal:

‘1.   In addition to the acts referred to in Article 254(1) and (2) of the EC Treaty … the following documents shall, subject to
Articles 4 and 9 of this Regulation, be published in the Official Journal:

(a)      Commission proposals;

(b)      Common positions adopted by the Council in accordance with the procedures referred to in Article 251 and 252 of the EC
Treaty, and the reasons underlying those common positions, as well as the European Parliament’s positions in these procedures;

…’ 

‘2.   As far as possible, the following documents shall be published in the Official Journal:

…

(c)      directives other than those referred to in Article 254(1) and (2) of the EC Treaty, decisions other than those referred to in
Article 254(1) of the EC Treaty, recommendations and opinions.

3.     …’

 Regulation No 2320/2002

13.      Article 1 of Regulation (EC) No 2320/2002 (4) explains that the main objective of that regulation is to ‘establish and
implement appropriate Community measures, in order to prevent acts of unlawful interference against civil aviation’.

14.      Article 4(1) and (2) provides:

‘1.   The common basic standards on aviation security measures are … laid down in the Annex.

2.     The necessary measures for the implementation and the technical adaptation of these common basic standards shall be
adopted in accordance with the procedure referred to in Article 9(2), (5) due consideration being given to the various types of
operation and to the sensitivity of the measures relating to:

(a)      performance criteria and acceptance tests for equipment;

(b)      detailed procedures containing sensitive information;

(c)      detailed criteria for exemption of security measures.’
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15.      Article 6 provides:

‘Member States may apply, in compliance with Community law, more stringent measures than those laid down in this Regulation
As soon as possible after their application, Member States shall inform the Commission of the nature of these measures.’

16.      Article 8 on dissemination of information provides:

‘1.   Without prejudice to the public right of access to documents as laid down in [the Access to Documents Regulation]

(a)      the measures relating to

(i)      performance criteria and acceptance tests for equipment;

(ii)      detailed procedures containing sensitive information;

(iii) detailed criteria for exemption from security measures;

referred to in Article 4(2);

…

shall be secret and not be published. They shall only be made available to the authorities referred to in Article 5(2),[ (6)] which
shall communicate them only to interested parties on a need-to-know basis, in accordance with applicable national rules for
dissemination of sensitive information.

…’

17.      Article 12 provides that penalties for breaching the provisions of the Regulation shall be ‘effective, proportionate and
dissuasive’.

18.      The Annex referred to in Article 4(1) was duly published as an integral part of the Regulation. It contains, inter alia,
common basic standards on screening of passengers (point 4.1) and screening of cabin baggage (point 4.3). All departing
passengers are to be screened to prevent prohibited articles from being introduced into the security restricted areas and on
board an aircraft. Their cabin baggage is to be screened prior to being allowed into security restricted areas and on board an
aircraft and any prohibited articles are to be removed from the passenger’s possession or the passenger denied access into the
security restricted area or the aircraft as appropriate.

19.      Point 1.18 of the Annex defines a ‘prohibited article’ as an ‘object which can be used to commit an act of unlawful
interference and that has not been properly declared and subjected to the applicable laws and regulations’. An indicative list of
such prohibited articles is found in the (published) ‘Attachment’ to the Annex, which contains guidelines for the classification of
prohibited articles. The introductory sentence reads: ‘Guidelines are given below for the possible shapes of weapons and
restricted items, common sense shall however prevail in assessing whether an object gives cause to believe that it may be used
as a weapon’. ‘Bludgeons: Blackjacks, billy clubs, baseball clubs or similar instruments’ are listed under point (iii) of the
Attachment. Point (vi) states: ‘Other Articles: such items as ice picks, alpenstocks, straight razors and elongated scissors, which,
even though not commonly thought of as a deadly or dangerous weapon, could be used as a weapon, including toy or “dummy”
weapons or grenades’. Point (vii) continues: ‘Articles of any kind giving rise to a reasonable suspicion that an items [sic] may be
used to simulate a deadly weapon; such articles shall include but not be limited to: objects resembling explosive devices or other
items that may give [the] appearance of a weapon or dangerous item’. 

 Implementing regulations adopted by the Commission

20.      The first two recitals to Regulation (EC) No 622/2003, (7) which implements Regulation No 2320/2002, explain its form
and limited publication as follows:

‘(1)      The Commission is required to adopt measures for the implementation of common basic standards for aviation security
measures throughout the European Union. A Regulation is the most suitable instrument for this purpose.

(2)      In accordance with Regulation … No 2320/2002 and in order to prevent unlawful acts, the measures laid down in [the]
annex to this Regulation should be secret and not be published.’ 

21.      Article 1 states that the regulation lays down the necessary measures for the implementation and technical adaptation of
common basic standards regarding aviation security to be incorporated into national civil aviation security programmes. 

22.      Article 3 contains provisions on confidentiality. It indicates that the ‘measures referred to in Article 1 are set out in the
Annex. Those measures shall be secret and shall not be published. They shall be made available only to persons duly authorised
by a Member State or the Commission’.

23.      Subsequent regulations amending the Annex to Regulation No 622/2003 each, except for Regulation No 1477/2007, (8)
contain an article providing that the ‘Annex to Regulation (EC) No 622/2003 is amended as set out in the Annex to this
Regulation. Article 3 of that Regulation shall apply as regards the confidential nature of this (9) Annex.’ (10)

24.      Regulation No 68/2004, (11) the first regulation amending the Annex to Regulation No 622/2003, contains the following
relevant recitals:

‘(2)      In accordance with Regulation No 2320/2002 and in order to prevent unlawful acts, the measures laid down in [the]
Annex to Regulation (EC) No 622/2003 should be secret and should not be published. The same rule necessarily applies to any
amending act. (12)
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(3)      There is, none the less, a need for a harmonised list, accessible to the public, setting out separately those articles that are
prohibited from being carried by passengers into restricted areas and the cabin of an aircraft and those articles that are
prohibited from being carried in baggage intended for stowage in the aircraft’s hold.

(4)      It is recognised that such a list can never be exhaustive. The appropriate authority, therefore, should be permitted to
prohibit other articles in addition to those listed. It is appropriate that before and during the check-in phase passengers should be
informed clearly of all articles that are prohibited.’

25.      Despite the third and fourth recitals, the published text of Regulation No 68/2004 did not contain a list, accessible to the
public, of prohibited articles. 

26.      Subsequent regulations amending the annex to Regulation No 622/2003 do not contain equivalent recitals, until
Commission Regulation No 1546/2006, (13) which drew together the concepts contained in the second, third and fourth recitals
to Regulation No 68/2004 in a single recital:

‘(3)      In accordance with Regulation (EC) No 2320/2002 and in order to prevent acts of unlawful interference, the measures
laid down in the Annex to Regulation (EC) No 622/2003 should be secret and should not be published. The same rule necessarily
applies to any amending act. Notwithstanding this, passengers shall be clearly informed of rules relating to items prohibited from
carriage on aircraft.’

27.      Despite that recital, the published text of Regulation No 1546/2006 (like its predecessors) did not contain a list, accessible
to the public, of prohibited articles. (14)

 The drafting guidelines

28.      On 22 December 1998 the European Parliament, the Council and the Commission concluded an Inter-institutional
Agreement on common guidelines for the quality of drafting of Community legislation. (15) The guidelines are not legally
binding. (16) Amongst the general principles that they contain are the following:

‘1.   Community legislative acts shall be drafted clearly, simply and precisely.

…

3.     The drafting of acts shall take account of the persons to whom they are intended to apply, with a view to enabling them to
identify their rights and obligations unambiguously … 

…

10.   The purpose of the recitals is to set out concise reasons for the chief provisions of the enacting terms … They shall not
contain normative provisions …[(17)]

22.   Technical aspects of the act shall be contained in the annexes, to which individual reference shall be made in the enacting
terms of the act and which shall not embody any new right or obligation not set forth in the enacting terms.’

 The main proceedings and the question referred

29.      On 25 September 2005, having checked in for his flight, Dr Heinrich presented himself at the security control at
Vienna-Schwechat Airport. His cabin baggage was found to contain tennis racquets. As these were allegedly prohibited articles, (
18) he was not permitted to pass through the security control. It appears that he nevertheless boarded the aircraft with the
tennis racquets in his cabin baggage. (19) Security staff subsequently ordered him to leave the aircraft.

30.      Dr Heinrich has brought proceedings before the referring court, which points out that persons carrying prohibited articles
listed in the Annex to Regulation No 622/2003 (as amended) may not pass through the security control or board aircraft and
that, if they breach those provisions, they must face the ‘effective, proportionate and dissuasive penalties’ required by Article 12
of Regulation No 2320/2002. It therefore considers that the provisions of the Annex to Regulation No 622/2003 (as amended)
are not directed solely at State bodies but also at individuals, who are required to base their conduct on the Regulation. This is,
however, rendered impossible by the fact that the Annex to Regulation No 622/2003, as amended by Regulation No 68/2004,
was not published in the Official Journal and is therefore not accessible to the public.

31.      The referring court considers that failure to publish regulations (or parts of them) in the Official Journal, contrary to the
requirement of Article 254(1) and (2) EC, is so serious a violation of the rule of law that such regulations are legally non-existent
and hence not binding. It points to Article 42 of the Charter of Fundamental Rights of the European Union, which stresses the
significance of ‘access to law’.

32.      The referring court also considers that the Access to Documents Regulation cannot be invoked to restrict access to acts
which are legally binding on individuals and which, inter alia for that reason, are required to be published in the Official Journal. 

33.      The referring court has therefore decided to refer the following questions to the Court for a preliminary ruling:

‘(1)      Do documents within the meaning of Article 2(3) of Regulation (EC) No 1049/2001 of the European Parliament and of the
Council of 30 May 2001 regarding public access to European Parliament, Council and Commission documents include acts which
are required to be published in the Official Journal of the European Union pursuant to Article 254 EC?

(2)      Do regulations or parts thereof have binding force if, contrary to the requirement of Article 254(2) EC, they are not
published in the Official Journal of the European Union?’

34.      Written observations were submitted by the Czech, Finnish, French, German, Greek, Hungarian, Polish and Swedish
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Governments, as well as by the Council and the Commission.

35.      At the hearing on 13 November 2007, the parties that submitted written observations (except for the French, German
and Hungarian Governments) and, in addition, the Austrian, Danish and United Kingdom Governments, and the European
Parliament, were present and made oral submissions. (20)

 Admissibility

36.      Various Member States have suggested, for different reasons which partially overlap, that the reference is inadmissible, in
whole or in part.

37.      The French, German and United Kingdom Governments argue that, because the referring court specifies neither the
conditions under which Dr Heinrich brought the case nor the aim of the action, it is impossible to establish whether an answer to
the questions referred is necessary to decide the case before the national court. The French Government suggests further that
the first question is inadmissible because the application of the Access to Documents Regulation falls outside the jurisdiction of
national courts; and the second question is inadmissible because the Austrian authorities were in any case competent to prohibit
objects from being taken on board an aircraft. The national court has not asked the only pertinent question, namely whether the
relevant national rules are compatible with Regulation No 2320/2002. The German Government maintains that the legal basis for
the contested measures is to be found in Austrian law, not in the regulations cited by the referring court, which has failed to
explain how declaring those regulations invalid could affect the validity of the relevant national rules.

38.      The Swedish Government, whilst not expressly challenging the admissibility of the reference, nevertheless wonders
whether the non-publication of the Annex to Regulation No 622/2003 (as amended) was directly relevant to whether Dr Heinrich
could ascertain his legal obligations. At the hearing, the United Kingdom Government also queried whether the non-publication of
the Annex was relevant to the outcome of the national proceedings. It suggested that Dr Heinrich should have been able to
obtain the necessary information from the internet, specifically from a Commission press release (21) and/or from airport and
airline websites, pointing out that a list of prohibited articles appears on the Austrian Airlines website. (22)

39.      It is necessary to deal with those arguments.

40.      It is settled case-law that the national court must define the factual and legislative context of the questions it is asking or,
at the very least, explain the factual circumstances on which those questions are based, in order to enable the Court to provide
an interpretation of Community law that will be of assistance to the national court. (23)

41.      The information provided in the order for reference must also give the governments of the Member States and the other
interested parties the opportunity to submit observations pursuant to Article 23 of the Statute of the Court of Justice. The Court
has held repeatedly that it is its duty to ensure that that opportunity is safeguarded, bearing in mind that under that provision
only the actual order for reference is notified to the interested parties. (24)

42.      It is true that the order for reference does not explicitly state Dr Heinrich’s aim in bringing proceedings. However, the gist
of his complaint is perfectly plain. Dr Heinrich says that he was not informed that tennis racquets were prohibited articles of cabin
baggage and that he would render himself liable to sanctions (and would be denied boarding) if he attempted to take them into
the cabin of the aircraft. He maintains that the security agents who boarded the plane and required him to leave were therefore
acting illegally. (25)

43.      It appears from the national file that the national authorities, both in email correspondence with Dr Heinrich and before
the national court, relied on Community law, in the shape of Regulations Nos 2320/2002 and 622/2003 (as amended), as the
basis for the classification (under national law) of tennis racquets as prohibited articles. (26)

44.      Before the national court, Dr Heinrich therefore invoked the fact that the Annex to Regulation No 622/2003 (as amended
by Regulation No 68/2004) was not published.

45.      It is clear from the written and oral submissions before the Court that the information in the order for reference has
enabled the parties to make meaningful submissions on the questions referred. (27) Relevant elements of the additional
information available from the national court file were summarised in the Report for the Hearing and were thus brought to the
attention of the parties for the purposes of the hearing, at which they had an opportunity to enlarge upon their
observations. (28)

46.      I consider that the referring court has fulfilled its duty to provide the Court with sufficient material as to the factual and
legislative context of the dispute to enable it to interpret the Community legislation at issue having regard to the situation
forming the subject-matter of the main proceedings. The reference should therefore not be declared inadmissible on that
account. (29)

47.      So far as the relevance of the questions referred is concerned, it is settled case-law that in the context of the instrument
of cooperation that is the Article 234 EC procedure, it is solely for the national court before which the dispute has been brought,
and which must assume responsibility for the subsequent judicial decision, to determine in the light of the particular
circumstances of the case both the need for a preliminary ruling in order to enable it to deliver judgment and the relevance of the
questions which it submits to the Court. Consequently, where the questions submitted by the national court concern the
interpretation of Community law, the Court of Justice is, in principle, bound to give a ruling. (30) Questions on the interpretation
of Community law thus enjoy a presumption of relevance. (31)

48.      It is true that in exceptional circumstances the Court will examine the conditions in which the case was referred by the
national court, in order to assess whether it has jurisdiction. However, the Court may refuse to rule on a question referred for a
preliminary ruling by a national court only where it is quite obvious that the interpretation of Community law that is sought bears
no relation to the actual facts of the main action or its purpose, where the problem is hypothetical, or where the Court does not
have before it the factual or legal material necessary to give a useful answer to the questions submitted to it. (32)

49.      The first question arises because the referring court holds the non-publication of the Annex to Regulation No 622/2003
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(as amended) to be based on Article 8 of Regulation No 2320/2002, which provides for certain categories of aviation security
measures not to be published, but is ‘without prejudice’ to the public right of access to documents laid down in the Access to
Documents Regulation. The referring court wonders whether the latter can be invoked to justify non-publication of documents for
which the Treaty explicitly prescribes publication. The national court therefore requires guidance on the interpretation of the
Access to Documents Regulation in order to decide the case before it.

50.      The second question reflects the national court’s doubts as to the binding force of provisions of Community law that have
not been published but that nevertheless, in its view, impose obligations on individuals. In my view, the concept of ‘binding force’
requires one to examine both whether Regulation No 622/2003 imposes obligations on individuals and whether it is valid or
indeed legally existent. In accordance with its obligations under Foto-Frost, (33) the national court has therefore decided to refer
the second question to the Court for a preliminary ruling.

51.      The Court has not seen the unpublished Annex to Regulation No 622/2003 (as amended). Nor, so far as I can establish,
has the national court. Neither court is therefore in a position to say whether tennis racquets figure specifically in the list of
prohibited articles contained in that Annex or whether there are other enabling or mandatory provisions elsewhere in the Annex
that might have a bearing on the outcome of this case. (34) Neither court can therefore establish for certain whether Regulation
No 622/2003 (as amended) through its Annex imposes obligations on individuals and, if so, what their precise content may be.

52.      However, as I have indicated, the essence of this case is that the national authorities appear, before the national court, to
be relying on unpublished Community legislation that is arguably invalid or non-existent precisely because it is unpublished. This
Court can examine whether non-publication gives rise in law to those consequences without examining the content of the Annex.
If it concludes that the Community legislation is invalid or non-existent, the national court will likewise be relieved of any
necessity to examine its content.

53.      It follows that the questions referred for a preliminary ruling are admissible.

 Substance

 Preliminary comments

54.      The EC Treaty provides for the publication and/or notification of measures that are intended to have legal effect, and for a
right of access to documents of the Community institutions. The Treaty deals with these separate issues under two adjacent and
complementary provisions.

55.      Article 254 EC lays down the rules for making Community acts known to those whom they affect and ensures an
appropriate level of mandatory communication – either publication in the Official Journal or notification – for legally binding acts.
The legal acts listed in Article 254(1) and (2) EC are the object of mandatory publication in the Official Journal, in order that the
widest possible public shall be aware of their contents. The legal acts of lesser public import listed in Article 254(3) EC –
directives other than those addressed to all Member States, and decisions – are the object of mandatory notification to their
addressees; but are not automatically placed in the public domain through publication in the Official Journal.

56.      If it is considered desirable, in the interests of transparency and more open government, to make publicly available any
categories of document not covered by the mandatory publication requirements of Article 254(1) and (2), other (additional)
mechanisms need to be put in place. 

57.      Article 255 makes it clear that that should happen. It establishes the principle that ‘any citizen of the Union, and any
natural or legal person residing or having its registered office in a Member State, shall have a right of access to European
Parliament, Council and Commission documents’; and confers the necessary competences on the Council and on each institution
to determine, respectively, the general principles and the specific provisions governing such access.

58.      The Access to Documents Regulation duly lays down the ‘general principles and limits on grounds of public or private
interest governing this right of access to documents’. (35) In so doing, it expressly bases itself on Article 255 EC (36) and follows
the structural indications given in that Treaty article. Thus, it first defines its purpose, which is to ensure ‘the widest possible
access to documents’, to provide rules establishing ‘the easiest possible exercise of this right’ and ‘to promote good
administrative practice on access to documents’. (37) That can only mean to ensure access to what would not otherwise be
public. Secondary legislation enacted under Article 255 EC is not necessary to obtain ‘access’ to a document that is subject to
mandatory publication in the Official Journal under Article 254(1) and (2) EC. (38)

59.      The obligation to publish regulations therefore clearly arises directly from Article 254(1) and (2) EC. That is so regardless
of whether the text of a regulation (normally, in paper or electronic form) (39) is capable of being considered to be a ‘document’
for the purposes of the Access to Documents Regulation.

60.      It therefore seems appropriate to deal with the questions referred in reverse order.

 The second question

61.      By its second question, the referring court asks whether regulations or parts thereof have binding force if, contrary to the
requirement of Article 254(2) EC, they are not published in the Official Journal of the European Union.

 What constitutes adequate publication of a regulation?

62.      Article 254(1) and (2) EC are quite unequivocal:

‘1.      Regulations … shall be published in the [Official Journal]. …

2.      Regulations of the Council and of the Commission … shall be published in the [Official Journal].’
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63.      It follows from the Treaty and from what I have said in my preliminary comments that the duty to publish regulations
under those provisions is unequivocal and without exception.

64.      An annex is an integral part of a legislative measure. The contrary view would permit its authors to avoid the
requirements of Article 254 EC by the simple expedient of placing substantive provisions in an unpublished annex. That is,
indeed, precisely what the Commission sought to do in the present case. The published provisions of Regulation No 622/2003 are
a mere skeleton. (40) The reader cannot ascertain the effects of the regulation without having sight of the Annex, because the
Annex contains the whole substance of the regulation. (41)

65.      Regulation No 622/2003 (as amended) is remarkably laconic in the explanation that it proffers for proceeding by way of
regulation and yet placing substantive material not within the enacting terms but in an unpublished annex. Its recitals state
baldly that ‘a regulation is the most suitable instrument’ (42) for the adoption by the Commission of measures for the
implementation of common basic standards for aviation security measures throughout the European Union, without explaining
why that is so. The justification advanced for placing all substantive material in an unpublished annex is similarly terse: this is
said to be ‘in accordance with Regulation … No 2320/2002 and in order to prevent unlawful acts’. (43) It is difficult to reconcile
any of this with the guidelines contained in the interinstitutional agreement on drafting. (44) That said, in my view more
thorough reasoning would still not have sufficed to exempt the regulation from full publication in the Official Journal.

66.      As the European Parliament observed at the hearing, there is moreover a fundamental absurdity in the Commission’s
position. If the Commission thought that Article 8 of Regulation No 2320/2002 required it to keep secret the list of prohibited
articles, publication of the press release (45) was a flagrant violation of that article. If, on the contrary, the Commission thought
that the list of prohibited articles fell outwith Article 8, it ought of course to have published it in the Official Journal. The basic
 ‘guidelines’ indicating the kinds of articles that are to be prohibited do indeed appear in the (published) attachment to the
(published) Annex to Regulation No 2320/2002. It is therefore rather difficult to discern the logic behind not publishing what
amounts (presumably) to a fleshed-out version of that list. Finally, it is self-contradictory to state in the preamble to Regulation
No 68/2004 (in my view, entirely correctly) that ‘there is … a need for a harmonised list, accessible to the public …’ (46) and then
to fail to place such a list in the public domain.

67.      The publication of the skeleton without the substance was therefore a defective and inadequate publication that does not
satisfy the requirements of Article 254(2) EC. 

 The legal consequences of the non-publication of a regulation

–       Impossibility of enforcing non-published measures against individuals

68.      If the Court decides, contrary to what I shall suggest, (47) not to rule on the validity of the regulation, it should
nevertheless recall its settled case-law that Community legal acts that have not been published cannot impose obligations on the
public.

69.      The Court has held, variously, that the ‘principle of legal certainty requires that Community rules enable those concerned
to know precisely the extent of the obligations which are imposed on them’ (48) and that ‘[i]ndividuals must be able to ascertain
unequivocally what their rights and obligations are and take steps accordingly’. (49)

70.      Neither this Court nor the referring court has seen the secret Annex. Neither court can therefore say with confidence
whether, and if so how and to what extent, Regulation No 622/2003 (as amended) has affected Dr Heinrich. Both courts know
merely that the national authorities have identified Regulation No 622/2003 (with Regulation No 2320/2002) as the basis for
their actions in denying Dr Heinrich boarding.

71.      If the Court decides to rule only on whether Regulation No 622/2003 (as amended) imposes obligations on individuals, I
consider that it should restrict itself to holding in the abstract that the secret Annex cannot contain or be the source of any
obligations for individuals.

72.      Let me outline briefly the options for the Court if it decides to go beyond that abstract statement and to examine whether
the Annex to Regulation No 622/2003 in fact intended to impose obligations on individuals.

73.      It seems to me that three hypotheses are possible as to the legal basis for the measures taken against Dr Heinrich:

(a)      The measures were based on sovereign national powers or on Regulation No 2320/2002, Article 6 of which leaves Member
States a fairly free rein. If that is the case, Regulation No 622/2003 (as amended) is of no importance in respect of the case
before the national court;

(b)      The measures were based on national powers themselves derived exclusively from, and/or circumscribed by, the Annex to
Regulation No 622/2003 (as amended), without which they would not have been valid. In that case, the prohibition on taking
tennis racquets into aircraft stands or falls with Regulation No 622/2003 (as amended);

(c)      The measures constituted a direct application of the provisions of the Annex. The consequence for the prohibition on
tennis racquets would be the same as under (b).

74.      Without having seen the unpublished Annex to Regulation No 622/2003 (as amended), it is impossible for the Court to
reach an informed conclusion as to which of those hypotheses is correct.

75.      Regulation No 622/2003 (as amended) is an implementing regulation enacted by the Commission under Article 4(2) of
Regulation No 2320/2002, in accordance with the procedure referred to in Article 9(2) thereof. It is (presumably) to be read in
conjunction with Article 4(1) of, the Annex to, and the Attachment to the Annex to, that regulation. Point 4 of the Annex requires
that passengers carrying prohibited articles have those articles removed or be denied access to the security restricted area or the
aircraft as appropriate. The Attachment provides guidelines as to what are to be considered to be prohibited articles. It seems
likely that the actual list of prohibited articles, together with any more detailed considerations as to what is also to be regarded
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as a prohibited article (and why), and any express or implied authorisation at Community level of additional measures are all to
be found in the Annex to Regulation No 622/2003 (as amended). Article 12 of Regulation No 2320/2002 requires Member States
to ensure that penalties for breaching the provisions of the regulation shall be ‘effective, proportionate and dissuasive’.

76.      Against that background, it seems to me intuitively likely that Regulation No 622/2003 (as amended) imposes obligations
on individuals. However, that is mere speculation. The matter could only be settled by having sight of the Annex to Regulation No
622/2003 (as amended).

77.      I therefore do not think that the Court is in a position to rule on whether the Annex to Regulation No 622/2003 (as
amended) imposes obligations on individuals without requesting to see the Annex and reopening the oral procedure. I do not
suggest that it does so.

–       The validity of Regulation No 622/2003 (as amended)

78.      The second question does not explicitly raise the issue of validity. However, the order for reference makes it clear that the
national court has serious doubts as to the binding force of Regulation No 622/2003 (as amended) and that those doubts led to
the reference. (50)

79.      In these circumstances, the Court may rule on the validity of the Community measure at issue. (51) Although it is for the
national courts to decide the relevance of the questions they refer to the Court of Justice, the function of the Court is then to
 ‘extract from all the information provided by the national court those points of Community law which, having regard to the
subject-matter of the dispute, require interpretation, or whose validity requires appraisal’. (52)

80.      I therefore turn to the question of how failure to publish a regulation affects its validity. 

81.      In Opel Austria, (53) the Court of First Instance held that deliberate backdating of the issue of the Official Journal in which
the contested regulation had been published, with the effect that the regulation entered into force before its publication, had
infringed the principle of legal certainty. (54) The regulation was therefore annulled.

82.      The Court has held on numerous occasions that the principle of legal certainty precludes, in general, a Community
measure from taking effect from a point in time before its publication, adding that it may ‘exceptionally’ be otherwise where the
purpose to be achieved so demands and where the legitimate expectations of those concerned are duly respected. (55) There is,
in consequence, limited authority for the proposition that Community legal instruments may have a legal effect even at a time
when they are unpublished. (56)

83.      Those cases concerned delayed publication. (57) In the present case, the Annex was never intended to be published. The
conclusion of the Court of First Instance in Opel Austria would therefore seem to be a fortiori applicableXXX. Moreover, when the
Court permits retroactivity, two conditions must be satisfied: the purpose to be achieved must require it and the legitimate
expectations of those concerned must be duly respected. (58) It is difficult to see how either condition can be said to be fulfilled
here.

84.      The Court’s judgment in Sevince (59) does not provide relevant guidance in the present case. There, the Court held that
the non-publication of Decisions No 2/76 and No 1/80 of the EEC-Turkey Association Council did not prevent those provisions
having direct effect upon which an individual could rely. (60) There is, however, no obligation either in Article 254 EC or in the
EEC-Turkey Association Agreement (61) to publish such acts. (62)

85.      The case-law on the obligation to notify (individual) decisions to those to whom they apply, pursuant to Article 254(3) EC,
may however assist, since that notification requirement can be viewed as the functional equivalent of the publication requirement
in Article 254(1) and (2) EC. The point of both requirements is to inform those affected by legal rules of their content.

86.      The Court made it clear in Hoechst that ‘[complete] non-notification [can] have no consequence other than a finding of
the non-existence or annulment of the act in question’. The Court added that ‘Community law does not accept an intermediate
situation between a finding that an act is non-existent and its annulment’, and that that ‘conclusion is not open to the objection
that, pursuant to Article 254(3) EC, decisions take effect upon notification and that, in the absence of notification, the decision is
devoid of any effect. As regards notification of an act, like any other essential procedural requirement, either the irregularity is so
grave and manifest that it entails the non-existence of the contested act, or it constitutes a breach of essential procedural
requirements that may lead to its annulment’. (63)

87.      In Spain v Commission (64) the Court held that failure to notify can in certain circumstances justify the annulment of an
act of a Community institution. (65) In so doing, the Court treated lack of notification as not merely an impediment to a measure
entering into force, (66) but rather as a fundamental flaw affecting its validity. The intellectual basis for that approach might be
thought to be readily transposable to the non-publication of a regulation.

88.      Very recently, in Skoma-Lux, (67) the Court had to consider the legal consequences of the fact that a Community
regulation that Skoma-Lux was alleged to have infringed had not, at the material time, been published in Czech in the Official
Journal. It stated unequivocally (68) that ‘it is evident from the very wording of the provisions of Article 254(2) EC that a
Community regulation cannot take effect in law unless it has been published in the Official Journal of the European Union’. Read
in isolation, that statement might lead to the conclusion that Regulation No 622/2003 (as amended), which was not fully
published, could not generate any legal effects whatsoever. In Skoma-Lux itself, the Court was careful to avoid such a
conclusion. Rather, it considered separately, first, whether the regulation in question was enforceable against individuals
(concluding that it was unenforceable), (69) and, second, whether the regulation was nevertheless binding on the Member State
concerned as from its accession (holding that it was) (70) before dealing, third, with the consequences, namely whether national
decisions taken pursuant to that regulation which had become definitive under the applicable national rules had to be called into
question (which the Court answered in the negative, save for ‘administrative measures or judicial decisions, in particular of a
coercive nature, which would compromise fundamental rights’). (71)

89.      The Court’s nuanced approach in Skoma-Lux was justified by the fact that that case involved not complete
non-publication of a regulation in any language, but lack of timely publication in the official language of the Accession State
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concerned. A distinction between the consequences for Member States and individuals therefore seemed appropriate. Individuals
need to be able to ascertain their rights and obligations in (one of) the official language(s) of the Member State of which they are
nationals, which is likely to be their mother tongue. However, the Member State was already aware of, and had expressly
accepted, the acquis communautaire. It was therefore reasonable that it should be bound by that regulation, which formed part
of that (published) acquis.

90.      In the present case, the text of the Annex has never been published. Non-publication was, moreover, neither accidental
nor unintentional. (72) The Commission deliberately promulgated a series of new measures (Regulation No 622/2003 and its
progeny, including in particular Regulation No 68/2004) and published each in turn only in part, keeping the (substantive) Annex
secret. There was, in other words, a consistent and intentional practice of non-publication.

91.      I conclude that complete failure to publish a regulation or an integral part thereof, in violation of Article 254 EC,
constitutes a violation of an essential procedural requirement, resulting, at the very least, in invalidity.

–       Temporal limitation

92.      If the Court declares Regulation No 622/2003 (as amended) to be invalid, the question arises as to the point in time from
which that finding takes effect. At the hearing, the Austrian and Polish Governments and the United Kingdom Government asked
the Court to declare that all measures taken under the contested regulation are definitive until the Commission has adopted a
new measure. They have, however, failed to specify which consequences of the invalidity of Regulation No 622/2003 (as
amended) would justify limiting the temporal effect of this judgment.

93.      It is true that the Court has on occasion maintained the effects of invalid rules until new rules were adopted. In Van
Landschoot, (73) the Court found that the contested regulation was discriminatory, in so far as the rules for exemption from a
levy for which it provided did not extend to certain categories of economic operators. A straightforward declaration of invalidity
would have had the result that, pending the adoption of new provisions, all exemptions would be precluded. The Court applied
Article 174(2) of the EEC Treaty (now Article 231 EC) by analogy, under which the Court may state which of the effects of a
regulation which it has declared void are to be considered definitive. (74) Thus, it concluded that, pending the adoption of new
rules, the competent authorities were required to continue to apply the exemption and to grant it also to the operators affected
by the discrimination found to exist. (75)

94.      Thus, the group of operators entitled to the exemption was enlarged – an effect that could not have been attained merely
by declaring the contested regulation invalid. (76)

95.      I am not convinced that the effects of Regulation No 622/2003 would need to be preserved in the present case.

96.      A declaration that Regulation No 622/2003 is invalid would leave untouched the obligations already imposed on Member
States under Regulation No 2320/2002 to take the necessary measures, in the exercise of their competence under national law,
to prevent prohibited articles from being brought into a restricted area or onto an aircraft, and indeed to comply with the other
measures there set out or referred to in respect of civil aviation security. The attachment to the Annex to Regulation No
2320/2002 states that ‘guidelines are given below for the possible shapes of weapons and restricted items, common sense shall
however prevail in assessing whether an object gives cause to believe that it may be used as a weapon’. On that basis, Member
States are fully capable of ensuring that rules are enacted under national law so as to prohibit the carrying of potential weapons
into restricted areas or onto aircraft pending the adoption of a replacement regulation (containing a list of prohibited articles)
that is duly published.

97.      The specific obligations already imposed on Member States by Regulation No 2320/2002 are reinforced by the more
general duty, under Article 10 EC, to ‘take all appropriate measures, whether general or particular, to ensure fulfilment of the
obligations … resulting from action taken by the institutions of the Community’, to ‘facilitate the achievement of the Community’s
tasks’ and to ‘abstain from any measure which could jeopardize the attainment of the objectives of the Community’. It is plain
from Regulation No 2320/2002 itself what those objectives are and how they are to be attained and the Member States have (of
course) had sight of the contents of the unpublished Annex to Regulation No 622/2003.

98.      The Commission is also in a position to give thought, during the period that will elapse after this Opinion is delivered
whilst the Court is deliberating, to how to ensure that any specific airport security measures that are laid down solely in the
Annex to Regulation No 622/2003 (as amended) will not be jeopardised in the event that the Court rules generally on the legal
effects of that regulation. (77)

99.      The Court has, moreover, always used the possibility of limiting the temporal effect of a judgment in order to satisfy the
requirements of legal certainty. In the present case, it is clear that legal certainty for individuals in respect of the only known
component (78) of the Annex to Regulation No 622/2003 (as amended) would, on the contrary, suffer further by keeping the
regulation in force until new measures to replace the regulation in its entirety have been adopted.

100. Finally, it may perhaps be suggested that the public interest in preserving rules enhancing airport security requires that the
Court should either turn a Nelsonian blind eye to the clear breach of a mandatory publication requirement, or make use of the
exceptional power to maintain, definitively, the effects of a defective measure. In my view that argument is a specious one. As I
have just indicated, there is no need for the Court to exercise that power in order to prevent public safety at airports being
jeopardised. Similar arguments are raised not infrequently in difficult times to justify departure from the ordinary rule of law –
whether that be by suspending guarantees of fundamental rights, restricting judicial scrutiny or softening the consequences of
such scrutiny. They have no place in a European Union that is governed by the rule of law and whose Court is under the Treaty
obligation to ensure that ‘the law is observed’. (79)

101. I therefore suggest that no temporal limitation should be put upon the judgment in this case.

–       Should the court go further and declare Regulation No 622/2003 (as amended) non-existent?

102. The referring court takes the view that the non-publication of a regulation entails its non-existence.
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