F349057
DRQIPEN 19
7602107
DROIPEN 22
8200/07
DROIPEN 31
854507
DROIPEM 35

EXPLANATORY MEMORANDUM ON JUSTICE AND HOME AFFAIRS
MATTERS

Proposal for a Councll Framework Decision an certain procedural rights
in criminal proceedings throughout the European Union friew versions)

Councl of Europe Secretariat’s Observations on the Framework
Decision

Proposed Resolution by Member States meeting within the Counecll of
the European Union on practical action to promote fairness in criminal
proceedings [new version]

Submitted by the Office for Criminal Justice Reform on (] Mo? 2007

SUBJECT MATTER

1. This Memorandum deals with the latest versions of he dralt Framework
Decision on cerlain procedural rights, culminating in 854597, which was
considered by the JHA Council on 19 April My Meridrandumt of 26
February set out in detall the Governmaent's views on sarfier drafts.

2. 8200/07 contains the Councll of Furppe's latest written obsarvations an
the draft Framework Decision.

30 T348/07 s a new version of the nan-binding Resolution on practical
measures. which was tabled by the UK and five other Member States, and
has been considered in paralfel with the PFramework Gecision, In
accordance with the June 2006 JHA Couneil's desision.

SCRUTINY sHSTORY

4. A RHE socrutiny history was provided in the Explanatory Memorandum
submitted  on 28 February. The European Seriting Commities
subsequertly published a report {on 18 March) where it stated that the
Framework Decigion “appsared o I..] achieve little that was oot already
provided by Articles 5 and 6 FCHR but did so in a way which was Hkely i
create confusion and conflict with the ECHRY. The Committee coneluded
Dy expressing “strong support for a resolution, rather than & Framework



Dacision, a8 we halisve this will minimise the risk of conflict with ihe
ECHR and do more i promote the adoption of praclical measures of
ponefit to the citizen”. '

CURRENT STATE OF NEGOTIATIONS

5 The JHA Council on 19 April concluded that there was general agreement
for & non-binding political Resclulion on practical measures and for a
Eramework Decision fmited to European Arrest Warrant cases {he.
axcluding domestic cases). There should be further consideration 28 1o
whether the Framework Decision could apply to a wider categaory of cross-
horder cases and, subject to legal advice, it some form of option for
covering domestic cases could be avaitable for Member States that wished
it There should giso be a reviaw flause t¢ arable The Ssus of scope 1O be
re-examined three years after entry inte force of the Framework Decision.

MINISTERIAL RESPONSIBIITY

6. ministerial responsibiity remains as set out in the iMemorandum of 26
February.

(EGAL AND PROCEDURAL ISSUES

7 The Framework Decision s proposed under Article 31 {13} of the Treaty
on European Union {TEU) which provides for “ensusing compatibiity in
rules applicabls in the Mermber States as may be necessary o mprove
Hudicial co-operation in crimingl matters]’. HMG has now entered a formal
reservation regarding the necessity and thus the legal base for the text
oroposead by the Presidency insafar as it covered rulas in domestic cases.
Howiil sorustinise the legal basis of any reviserd Framework Decision but
comsiders that the necessity issue differs if the rules are limited to cases
that are stnolly sross-border in nature, that is, cases in which a European
Arrest Warrant has been issued.

Furopean Pariament Progedure

8 Adicie 28(1) of the TEU provides for the Council to consult the Buropsan
oariament before adopling any measure referred to In Article 340230}
within a fime limit of not tess than 3 months. The European Parliament has
nat commeantad on any recent version of the Framewnrk Decision,

yoting Progedure

g, The voling procedure is unammity in accorciance with Article 34(2) TEU.

jmpact on UK law

10, The irapact was explained in the Memorandum of 28 Februaty.



11, The position remains as in the Memorandum of 26 February.
SUBRIDIARITY

12, As explained in the Memorandum of 26 February, HMG is not satisfied
that the current Framework Degision properly complies with the principle of
subsitiiarity. That position will nof necessarily apply to a measure limited to
cross-horder cases and we will review the ssue in the light of the final
proposal,

POLICY IMPLICATIONS OF THE DRAFY FRAMEWORK DECISION {B845/07)

Recialy

e

13, The recitals are not significantly changed from 16874/06, excepl that:

«  Recital 4 parrows the scope of application of the Framework Decision
s that i will not apply to cases of exradiion and iransfer to
nternational courts.

= A new recital Ba has been added, which sllows cortain gReenions o
the general requirements of the Decision it accordance with ECHR
case-faw. We doubt it s desirable to make specific provisions far fwo
special circumstances here (and for a third in Adicle 3(1)(B)). It would
be preferabie To introduce a general provision on the lines of Article
521} of the EU Charter’.

= A new recital 7 has been added which allows Member States 1o take
measures that go beyond the terms of the Dedision.

14. The fundamental definition of criminal proceedings - “in the course of
criminal proceedings which could lead to & criminal penalty ardered by a
criminal court™ remains unsatisfactory. in 820007, the Council of Europs
point out that 1t 15 “unclear on what basis the notions of ‘criminat penalty’
and ‘cririnal cowrt' are 1o be determined™ H s unsatisiactory that the
Framewark Decision shauld fsave this basgio sGope ssua o he BEuropesan
Court of Justice {ECJ). Article 1{1) also extends the rights contained in the
Framework  decision 16 Eurcpesn  Amsst Warrant provasdings,
interestingly, the Presidency in iis covering note siates that ‘past altgmpls
to find & workable definition for cross-border cases have not been
successiul’. This s precisely because previous drafls did not define eross-

- UAey dlation on the exercise of the falis and reednms racopnised by this Chader must be providen
E FeEit i ihe assence of those rights and freadoms. Subject fa the privciss of

tions may be mads only it they are nedessary and geniinely meet ohjecivas of
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horder cases as FAW cases but sought & wider scope. As explained
above, the question remaing whether the current workable - bul narrower -
definition will be satisfying for &l Mamber States.

15 Article 1{3}, which extended the guarantees of Article € EOHR o arest
cases, has been deleted.

16, Article 1{4) remains unsatisfactory. i aims o ensure consistency with the
ECHR but does not explain which provisions "correspond” 1o ECHR rights.
The provision offers no real legal security over and above Article {2y TeU
without a table of intended correspondence (¢ the Official Explanations
put forward with the EU Charter of Rights?). The Council of furope
-amments on the “absence of clear indication of the rights whose
meaning and scope is sl intended to be corresponding to ECHR rights
and states that s "ot possible to conclude with ce rfainty that the current
draft fully meets the requirement ... that it should be clearly stated where
s provisions arg itended to set a higher standard than ihe BECHR, aither
in meaning or Stope of application, or merely set oul ways of complying
with e existing ECHR standards” {para 5 and last indent of para 4 of
82001067

17, Article 1{8) remains problematic for the UK in that it only excludes military
oroseedings from the scope of the Framevwnrk Decision wherg &
esmrvation has been made under Adicle 57 of the ECHR. The UK made
no such resendation when i ratified the ECHR in 1851, and cannol oo 50
retrospectively. The argument that the cufrent approach calls into choubl
the scape of Article 52(3} of the EU Charter of Fundamental Rights also
remains: i Article 1{5) of the Framework Discision is insufficient in itself
cover national resenvations, then the same argument may appiy 10 s
sorreapanding provision in the Chartar.

Article 7 - Right o information

15 Article 7 now clearly distinguishes two categories of persons. those
arrestad in connection with a criminal offence and those charged with 2
crirpingl offence, This dissipates the confusion that existed in 18874/00,
wherahby Article 5 and & rights appeared 1o be confiated 1D covar persons
whe were botn ‘charged’ and “arrested. Miso, articie 2(3) has been
delnted.  However there remains a lack of cerainty as to what arg the
relgvant Hghs applicable at this stage of the procedure. Arlicle & EOHR
merely requires informatian on ihe reasons for the arrest. The UK gives
information about continuing orocedural rights at the time of arrest, but
there remains a danger that the lack of ciarity in this article could lead o
mterpretations by the ceod and might cause costly changes o our

arrangemenits. This might be avoided  there were a propsr tie-brack o the
ECHR regarding meaning and scope,

Article Z(a) - Right 1 information in EAW nroceedings

04



18 This new provision presants no difficulties as it covers rights that are
already given to EAW cases in the UK in accordance with the Extradition
Act 2003 and the Codes of Practice made under it

Atdicle 3 — Right o deferice

20 Articke 301 and (2) new separale out the righls conferred o someone
arrested and 1o someocna charged, Article 3¢} applies to persons “charged
withy a criminal offence” and the text follows that of Article 6(3) of the
ECHR.  Hawever the Councit of Europe have expressed concern that
Articte 3(1)b) “tendls] to move these rights away from the standards of the

ECHR andior the Strasbourg Court's casa law™ The article Iacks a firm

tegal tie back to the ECHR.

Article 3{a) - Rioht to legal assistance in FAW oreseedings

21, The new Article 3{a) confers similar sateguards to EAW cases as apphy o
those arrested in connection with a comingl offence.  This is nol
problematic as that is the effect of the Exiradition Act 2003 (sections 182-
1857

Article 4 — Riaht to interpreiation

22 The substanpe of Article 4 is unchanged. It refiects the wording of Ardicle
B(3)e) ECHR {applicabie to o person charged with & criminal offence)
haugh on the face of it the scope is witder, covering cases of arrest az wall
as charge. A legal tie back to the ECHR should make this provision
acceptable,

Article 4(a) ~ Right to interpretation in EAW proceadings

23, This new article applies the safeguards contained in Article 4 o EAW

[ e i
Adticla 5~ Diaht 1o transiation of documents of the procedure

24 This Aticle is based on Aricle B ECHR junsprudence fequinng free
trangiation to the extent necessary 1o ensure & falr trisl. The mals change
to this provision since 1887406 is 1o increase flexibility in the way the
information is provided, La. by translation, interpretation or oral SUITENIArY If
this is compatible with the interest of justice. The Councit of Europe have
aisu exprassed concern that Aricle 5 “tend(s] o move these rights away
from the standards of the ECHR and/or the Strasbourg Court's case faw™>

Adicle Ba - Right to interpretation in EAW ploceedings

25, This new arlicle provides a similar right for FAW stibiacis,

- Bon paragraph § of 820007
TS puransenh § of &ENGnT



Aricies 6 (Evaluating the effectivensss of the Framework Declsion), 7 (Note
reqression slause), 8 ( implementation) and 3 (Entry Into forcal

26, Articles 6-8 contain standard material and remain prchanged in this draft.

POLICY IMPLICATIONS OF THE COUNCIL OF EURDPE'S OBSERVATIONS
(B260/07)

27. The Council of turope Secrelarial were first consulted by the Presidency
in December 2006. They said at the time that the Framework Decigion
was an acceptable basis fof the hasis requirements for coharence and
consistency with the ECHR. However in their latest observations, the
Cauncil of Europe have made eritical comments, referred 0 0 paragraphs
14, 16, 20 and 24 above. They giso point out that even if the provisions
gimed at ensuting CONSISIENTY with ECHR standards were nproved, i
would be “at the price of a cofisiderably incraased complexity of the overall
fndamental rights framework applicable in the area concemed” [para 7 of
BI00IOT]

POLICY IMPLICATIONS OF THE DRAFT RESOLUTION (734907

op 7340707 s & new version of the drafl “Resciution of Member Siates
Meeating within the Counctl of the European Union” which was described in
my Memarandurm of o6 February. The most significant change 18 to make
clear that the Commission should consider supporting stales who wish 1o
introduce tape-recording af =il police inlerviews. Practical expenence
shows that rovtine tape-recording of police inteniaws orovides effective
protection 10 sispents and 1o the police (from unfounded allegations). The
specific reference 10 interpretars has thus been removed from G1 and the
title of the Resoluion has besn changed t© reflact this wider aim, Sirmilanty,
retital 40 and paragraph 3 have been amendad 10 clarify that the purpose
is 10 venly as well as enhance compliance with minium standards and
other minor drafting changes have been made.

CONSULTATION

50 The Geowvernment consufted with & wide range of stakeholders on &p
aariar varsion of the Framework Decision. A sonsultation document was
wsued n March 2008 and & summary of responses listing the names of
respondants was depnsited in the Vibranes of both Houses on 25 (otober
2015,

REGULATORY IMPACT ASSESSMENT

0. The Oovernment conducted a partigl Regulatory impact Assessment
on the Framework Decision i 2004, Production of a further Regulatiry
hapact Assessment Wil be underlaken once there is agreament amang

iamber States on the contant of the new Decision.

FINANGIAL IMPLICATIONS

fy



31, We had concemns about the implications of the Framework Decision in
particuiar for legal aid.  These should he insignificant if the measure i

restricted o cases which are cigarly crogs-border in nature,
TIMETABLE

¥ We expect the Fresidency will continue 1o work on the revisen package
with & view (o reaching political agreemant at the Juns Council,

The Right Hon the Lord Goldsmith QC







