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14083/02 ASILE 63

Subject :
Proposal for a Council Directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection - Articles 1 and 4

1. According to Article 1 of the proposed directive, its purpose is "to lay down minimum standards for the qualification of third country nationals and stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted."
2. Article 4 of the proposed directive provides that "Member States may introduce or retain more favourable standards for determining who qualifies as a refugee or as a person in need of subsidiary protection, and in determining the content of international protection, in so far as those standards are compatible with this Directive."
3. The Asylum Working Party has requested the Legal Service to give an opinion on the legal meaning of those provisions. This note responds to this request and is based on the text of the draft directive as contained in document 14083/02.

***

4. By way of a preliminary remark, it should be noted that, like in any other field in which the Community does not have exclusive competence to legislate, Member States will be prevented from exercising their legislative competence only in the area covered by the proposed directive. Within the limits of Article 10 EC, Member States remain free to legislate in areas which are outside the scope of the directive, for instance as regards third country nationals or stateless persons who are allowed to remain in the territories of the Member States for reasons not due to a need for international protection but on a discretionary basis on compassionate or humanitarian grounds
. Article 4 does not limit Member States' room for manoeuvre in this respect, as it applies only to the laws and regulations in the field covered by the proposed directive.

5. The term "minimum standards", which is used in Article 63(1)(b), (c) and (d) and in Article 63(2) (a) EC, indicates that the Council shall adopt measures aiming at a certain degree of harmonization establishing a common denominator which is binding on all Member States, without precluding Member States from maintaining or introducing standards which are more favourable for the persons falling under the scope of the acts in question. However, in order not to annihilate the objective of harmonization, this possibility cannot be unlimited. More favourable standards must remain within the limits laid down in those acts, as it is expressed by the phrase "insofar as those standards are compatible with this Directive" in Article 4 of the proposed directive.

6. The question as to whether a particular Member State's law or regulation providing for more favourable standards is compatible with the proposed directive cannot be answered definitively in abstract terms, as it requires a careful case-by-case analysis. However, the Legal Service will attempt hereafter to establish some criteria in order to guide this analysis as regards the draft directive in question.

7. In Chapters I to VI of the proposed directive, there is a number of provisions defining the content of a number of notions which determine the scope ratione personae of the directive and which are fundamental not only for the directive in question, but also have a bearing on other areas, such as the notion of refugee status, which is pertinent also for the minimum standards on procedures for granting or withdrawing this status, to be adopted on the basis of Article 63(1)(d) EC. Hence, any deviation in national law from the definitions laid down in Article 2 of the proposed directive and the related Articles 9, 9A, 11, 13, 14, 14A, 15, 16, 17(1) and (2), 17A, 17B(2) would be incompatible with the objective of harmonizing the content of those notions, unless the definition itself allows for the inclusion or exclusion of a certain group of persons as part of a wider category.

8. The use of the words "shall" or "may" constitutes only a rough indicator as to whether or not a provision is intended to allow Member States to retain or adopt more favourable provisions.

· Where the word "may" is used positively to define the "normative intensity" of a provision, it is normally meant to indicate that this provision is optional. This is the case for instance in Articles 7(1), 10, 14B(1), (4) and (5), 17B(1), 18(6) and (7), 19(2) and (3) of the draft directive. However, in Article 8(1) and (2) of the draft directive, the word "may" does not indicate that those provisions are optional; it follows from their context that they define specific facets of the notions "well-founded fear of being persecuted" and "real risk of suffering serious harm" which are part of the definitions in Article 2(c) and (e) from which, as stated before, no derogation is possible.

· On the other hand, although most of the provisions laid down in Chapter VII of the proposed directive use the word "shall", it follows from their context that their objective is to lay down minimum standards as regards the rights and benefits to be granted to refugees and/or persons eligible for subsidiary protection which must be implemented by all Member States, while leaving it open for Member States to grant more favourable treatment to those persons.

9. The words "in particular", "inter alia" or similar indicate that the listing of criteria or elements in a provision is not exhaustive (see for instance Article 12 of the draft directive), thus allowing Member States to take into account other aspects than those mentioned in the provision in question.

___________________

� 	See the footnote to Article 15.


� 	See Article 2(f)(iii) as suggested by the Commission (footnote 2, page 5 of document 14083/02).
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