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Otawa, Ontario / Ottawa (Ontari o)
--- Upon commenci ng on Wednesday, June 8, 2005
at 9:33 a.m / L'audience débute | e mercredi
8 juin 2005 a 9 h 33
THE REGI STRAR: Pl ease be seat ed.
Veuill ez vous asseoir.
THE COWM SSI ONER:  Good nor ni ng.
M. Gover?
MR. GOVER: Good nor ning,
Comm ssioner. Our first witness today is
Prof essor Peter Burns, and we have prepared a book
of reference materials in relation to Professor
Burns' testinmony.
| would ask that that be marked
now as the next exhibit, please.
THE COWMM SSI ONER: s that 1237
126? | must have been sleeping for the | ast ones.
--- Laughter / Rires
EXH BI T NO. P-126: Book of
Documents entitled "Reference
Materials Compiled in
Rel ation to the Evidence of
Prof essor Peter Burns"”
THE COWM SSI ONER: Do you wish to

be sworn or affirmed?

StenoTran
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MR. BURNS: Either. Swearing is
fine.

THE COWMM SSI ONER:  Wbul d you st and
and take the Bible in your right hand, please?
SWORN: PETER THOMAS BURNS

THE COWMM SSI ONER:  Your full name?

MR. BURNS: Peter Thomas Burns.

THE COWMM SSI ONER: Thank you.

MR. GOVER: Comm ssioner, | wil
be asking at the end of ny prelimnary questions
t hat you qualify Professor Burns as an expert in
the fields of international crimnal |aw and
international human rights |aw, and especially the
prohi bition against torture.

EXAM NATI ON

MR. GOVER: Professor Burns, your
curriculumvitae appears at tab 1 of what has just
been marked as Exhibit P-126, and | under st and,
sir, that you graduated from | aw school at Otago
Uni versity in New Zeal and in 1963.

| s that correct, sir?

MR. BURNS: That is correct.

MR. GOVER: You also acquired a
Master of Laws degree from Otago University in New

Zeal and.

StenoTran
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| s that correct, sir?

MR. BURNS: That is correct.

MR. GOVER: You began your career
as a law teacher in that year, 1963?

MR. BURNS:. Yes.

MR. GOVER: You subsequently moved
to the province of British Columbia and you first
t ook up teaching duties at the University of
British Columbia faculty of lawin 19687

MR. BURNS:. Yes.

MR. GOVER: And you then rose
t hrough the ranks of assistant professor and
associ ate professor, and you became a full
professor in July 19717

MR. BURNS:. Yes.

MR. GOVER: You served as Dean of
Law at the University of British Columbia from
1982 t hrough 19917

MR. BURNS:. Yes.

MR. GOVER: And in all, |
under stand you taught |law at the University of
British Columbia for some 37 years.

MR. BURNS:. Yes.

MR. GOVER: Your areas of speci al

interest include crimnal |aw, international

StenoTran
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crimnal |law and international human rights.

| s that correct, sir?

MR. BURNS: That is correct.

MR. GOVER: Your professional
activities have included service in the
international society for the reformof crimnal
| aw?

MR. BURNS:. Yes.

MR. GOVER: And in addition, you
became involved in the work of United Nations as
it relates to the prohibition against torture.

| s that correct, sir?

MR. BURNS: That is correct.

MR. GOVER: Can you tell us what
t hat wor ked ent ail ed.

MR. BURNS: The seven so-call ed
uni versal human rights treaties that are sponsored
by the United Nations have comm ttees which are
el ected by State parties that are responsi ble for
ensuring their enforcement, and these are
sometinmes referred to as nonitoring bodies or
treaty reporting bodies.

In 1987, | was the Canadi an
nom nee to the Commttee Against Torture, which

was the formal body adm nistering the Convention

StenoTran
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Agai nst Torture, of which Canada was a party.

We received reports, State
reports, fromcountries as they ratified the
Convention. We investigated allegations of
systematic torture on the ground, assum ng that a
State has not reserved on that particular part of
t he Convention, and we received individual
conpl aints, assum ng that they came fromcountries
t hat had opted into the individual conplaints part
of the Conventi on.

Al'l in all, our task was to ensure
that the terms of the Convention were observed by
the State parties.

MR. GOVER: | understand that you
were first elected in 1987 to the Commttee
Agai nst Torture and that you were subsequently
reelected in 1991, 1995 and 1999.

| s that correct, sir?

MR. BURNS: Yes, that is correct.

MR. GOVER: And in fact you
chaired the commttee from 1998 through the end of
your termin 2003.

MR. BURNS:. Yes.

MR. GOVER: In your role as a

member of the Comm ttee Agai nst Torture, in

StenoTran
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addition to what you have already described, you
al so took part in the drafting of what is known as
General Comment No. 01, | understand.

MR. BURNS:. Yes.

MR. GOVER: We will deal with that
in the course of your testimony, but it is found
at tab 5 of Exhibit P-126.

| s that correct?

MR. BURNS:. Yes.

MR. GOVER: In addition to the
wor k that you carried out as a menber of the
Comm ttee Against Torture, you also served as a
country rapporteur.

s that right?

MR. BURNS: A country rapporteur
for many of the State reports, yes.

MR. GOVER: Can you tell us, sir,
what the role of a country rapporteur is?

MR. BURNS: Yes. A country
rapporteur is responsible for ensuring that the
State report is analyzed fully, that rel evant
i ssues are teased out fromit, and that a whole
series of questions that are regarded as rel evant
to the ultimte question "is the country actually

i mpl ementing the ternms of the Convention?" are
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made avail able to the commttee at the time of the
actual hearing with the State del egati on.

As well as that, the country
rapporteurs tended to be those that met with and
analyzed information from non-gover nment al
organi zations as wel | .

MR. GOVER: | understand, sir,

t hat you have taken the tinme to write various
articles about the Convention Against Torture.

s that right?

MR. BURNS:. Yes.

MR. GOVER: If we turn to your
curriculumvitae, at page 8 of the publications
record which is appended to your curriculumvitae,
just to refer to a few of the many publications
t hat appear there, on page 8 the third-last entry
| see there is entitled, "The Convention Agai nst
Torture and Ot her Cruel, I nhuman or Degradi ng
Treatment or Punishment", (with Joseph Voyanme) in
The Manual on Human Ri ghts Reporting for the
U.N.O. Centre for Human Ri ghts.

| s that correct, sir?

MR. BURNS: That is right.

MR. GOVER: In addition, at the

bott om of that page appears the publication "The

StenoTran
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Uni ted Nations Convention Agai nst Torture and

Ot her Cruel, Inhuman or Degradi ng Treatnment or How
it is Still Better to Light a Candle than Curse
t he Darkness". And that was an article written

wi th Obi ora Okafor.

| s that correct?

MR. BURNS: That is correct.

MR. GOVER: That article in fact
appears at tab 17 of Exhibit P-126.

| s that correct?

MR. BURNS:. Yes.

MR. GOVER: And on the next page,
page 9, | note that you have written about "Crinmes
Agai nst Humanity: International Protection and
| nt ernati onal Devel opments” in papers that were
presented in the year 2000.

| s that correct, sir?

MR. BURNS:. Yes.

MR. GOVER: You have also written
a paper entitled "The United Nations Commttee
Agai nst Torture and its Role in Refugee
Protection”. That was a paper presented to the
| nt ernational Association of Refugee Law Judges,
whi ch was reprinted in the Georgetown | mm gration

Law Jour nal
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| s that correct, sir?

MR. BURNS:. Yes.

MR. GOVER: And that paper is
reproduced at tab 16 of Exhibit P-126. Aml
correct?

MR. BURNS:. Yes.

MR. GOVER: Further, you wrote the
paper which appears as the next entry with Sean
McBur ney, "lmpunity and the United Nations
Convention Agai nst Torture: A Shadow Play W t hout
an Ending?". That was a chapter in a book
entitled "Torture as Tort".

| s that correct, sir?

MR. BURNS: That is correct.

MR. GOVER: That chapter appears
at tab 14 of Exhibit P-126.

MR. BURNS:. Yes.

MR. GOVER: And the next entry is
"The Convention Against Torture and Di m ni shing
| mpunity”. This was a paper that you presented at
a conference entitled The Changi ng Face of
| nternational Crimnal Law, and it appears at tab
15.

| s that correct, sir?

MR. BURNS: Yes.

StenoTran
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MR. GOVER: And at the bottom of
t he page, | note three further papers that you
have written in relation to "The Convention
Agai nst Torture"; two in 2002 and one in 2003, the
| ast of which was a |l ecture given to the Vancouver
Institute at the University of British Col unmbi a
entitled "The Convention Against Torture: From
Pi nochet to a World W thout Borders".

That | ecture, or those notes,
appear at tab 18 of Exhibit P-126.

| s that correct, sir?

MR. BURNS: That is correct.

MR. GOVER: Those are ny
questions, M. Comm ssioner, during the
qualification stage. | don't knowif my friends
have any questi ons or subm ssions.

THE COMM SSI ONER: Any questi ons
or subm ssions fromother parties?

MR. WALDMAN: Just that we
absolutely support his qualifications as an
expert.

THE COWMM SSI ONER: All right.

MR. FOTHERGI LL: No questi ons.
Thank you.

THE COMM SSI ONER: | am sati sfied

StenoTran
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t hat Professor Burns should be qualified as an
expert to express opinions with respect to
international crimnal |law, international human
rights and prohibitions against torture.

MR. GOVER: Thank you very much,
Comm ssi oner.

Prof essor Burns, if you could turn
now to tab 2 of Exhibit P-126, please, here we
have the Convention Agai nst Torture and ot her
Cruel, Inhuman or Degradi ng Treatnment or
Puni shment .

What | would ask you to do at this
point is to provide us with an overview of the
hi story of the Convention Agai nst Torture.

MR. BURNS: Well, it depends on
who you speak to as to your view of the history of
t he Conventi on.

| place nmuch of the inpetus on the
Swiss Comm ttee Agai nst Torture because of the
em nence of a couple of very, very significant
Swi ss intellectuals who happened to also be rather
well -to-do at the time and managed to carry this
agenda, and also the activity occurring out of
London by Amnesty International.

This started occurring in the '60s

StenoTran
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and picked up speed in the '70s, and ultimately
there was a resolution before the General Assenbly
and that spun off into the Conventi on Agai nst
Torture.

The Convention came into existence
in 1987 with the 27th ratification, and fromthat
point to the present day where there are now 139
ratifications, the Convention tended to be, until
t he most recent Convention on M gratory Workers,
tended to be the least ratified of all the
international human rights conventi ons.

One can understand that, because
t he obligations that the Convention i nposes on
States parties are very general, quite deep in
terms of impact on the domestic | egal system the
crimnal justice systemin particular, and in many
i nstances inmposed relatively onerous econom c
burdens, particularly on smaller countries and
m cro- St ates.

They had to change their
| egi slation. They had to organize their police
forces, reorganize their mlitary in terms of the
way in which mlitary dealt with prisoners,
et cetera. They then had to ensure there was

sonmebody in the Departnment of Foreign Affairs who

StenoTran
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had the capacity to pull all the information

t oget her that the Convention requires to be
presented to the commttee and then, actually
havi ng done all that, come to Geneva for at |east
five days, which for small countries is a major
econom ¢ burden.

So 139 States doesn't sound that
| arge at the noment, but | think in fact it is a
sign of real progress.

The Convention itself is broken
into four parts.

The first part of the
Convention -- and it all relates to the
jurisdiction of the commttee.

The first part of the
Convention -- and | amnot talking at it in terns
of Article 1 through 33.

The first part of the Convention
deals with what the comm ttee regards as its nost
significant function, and that is the reporting
function of States and the comm ttee's receipt of
the State reports.

The theory is, as | understand it,
that if States are under an obligation to report

how t hey have actually observed the Conventi onal
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obligations, and do so in public and are subjected
not merely to the scrutiny of the commttee but
the commttee's concl usions and recomendati ons - -
and these are all then presented to the General
Assenbly at the next meeting of a particular
commttee -- then the public outing of countries
that aren't doing what they ought to do will have
an i npact donmestically.

It will then be up to domestic
NGOs and donestic bodies to put pressure on the
government to nodify its behavi our and ensure that
it conports with the Convention. This sometinmes
wor ks and someti mes doesn't work, but that is the
t heory that underlies the Article 19 reporting
obligation. It certainly takes up the bul k of the
time of the commttee.

Then you have Article 20. Article
20 gives the commttee the authority to engage in
an investigation where there is well-founded
evidence of systematic torture, assum ng one
thing: that the State party has not, at the time
of the ratification, excluded the commttee's
jurisdiction in that respect.

Many countries have excluded it;

ot her countries have not, and to their surprise
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t hey have found that they are subjected to
investigations of this sort.

| think today every country knows
that unless it actually makes known its rejection,
then the commttee has jurisdiction.

The comm ttee regards this as a
very extensive interference with domestic
sovereignty, and it has not engaged in that many
of these investigations. It has received
information. It has acted on at | east seven. It
has rejected some, and | amsure it has received
information since | was a menber of the commttee.
So we will be | ooking at that.

It is a very intrusive function of
the commttees and it is a very expensive function
of the commttees, so it is not undertaken
lightly.

The third jurisdiction is also a
crucial one, and this is the individual
communi cation jurisdiction.

Where a country has opted into the
i ndi vi dual communi cation system the commttee can
receive conplaints fromindividuals that the State
party concerned is in breach of the Convention and

has in some way affected the interests of the
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i ndi vidual. Now, that is becom ng an increasing
part of the commttee's functions. As |awyers
beconme aware of it, it tends to become, if you

li ke, a final further review mechanismfromthose
countries that allow such individual conplaints to
occur.

MR. GOVER: By way of exanple, |
woul d take you to Exhibit P-120, which I believe
is also before you, and to tab 21.

MR. BURNS: That is Sweden and
Egypt, is it?

MR. GOVER: It is the Agiza and
Sweden matter which is described as a decision,
but Communi cati on No. 233/2003.

MR. BURNS: Yes, that is an
illustration of it.

MR. GOVER: So you have descri bed
the three purposes so far of the Conm ttee Agai nst
Torture.

MR. BURNS: There was a fourth
that | don't think we need to spend any time on,
and that is that States, and virtually every
State, can opt into a system whereby one State
party can conpl ai n about another State party

breaching the Convention and the comm ttee can act
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as an arbiter.

To my knowl edge it has never
happened. Every one of the human rights treaties
has the same provision. To my know edge it has
never happened in any one of those, and one can
under st and why.

MR. GOVER: How is the agenda set
for the country reports received by the commttee?

MR. BURNS: It is set by the
secretariat initially. The secretariat does it
chronol ogically. As they are received, it then
chronol ogically just becones part of the stack of
State reports to be dealt with in either the
com ng session or the session after that.

Then it goes before the commttee.
The comm ttee | ooks at the chronol ogi cal order,
and it may make some adjustments. And the
adj ustments could be made on, from nmenory, one of
t wo bases:

If a country has been a State
party for many years but has not reported, but has
finally produced a report -- and this tends to be
i ndicative of some of the smaller countries that
just didn't have the resources to pull the thing

t oget her and get it to the commttee -- then the
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commttee is likely to take it out of order and
deal with that.

If it is a country where there
appears to be some sort of crisis, according to
informati on the commttee has before it, it may
very well pull it out of the chronol ogical order
and deal with that at the next session.

Bear in mnd that we are only
tal ki ng about, historically, two sessions a year.
| am not quite sure if there are not three
sessions a year now. But historically it was two
sessi ons a year.

MR. GOVER: How | ong are the
sessi ons?

MR. BURNS: Two weeks and three
weeks.

And you can only get through six
in two weeks and nine or ten in three weeks. The
only reason that the comm ttee has not been
swanmped and unable to cope is the tardiness in the
States in their reporting. |If they actually
reported according to the obligations contained in
t he Convention, the commttee would be conpletely
unable to deal with it.

MR. GOVER: How many ti mes has
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Canada reported to the commttee?

maybe four

| ast report

MR. BURNS: Oh, at | east three,

At | east three occasi ons.

here i

t hi nk you have a copy of their

n the materi al.

VR. GOVER: Yes. Al so in Exhibit

P-120 we have the consideration of the --

the top.

MR. BURNS: It will tell you at

VR. GOVER: -- fourth and fifth

periodic reports of Canada.

the fourth,

MR. BURNS: Canada was late with

and it

conmbi ned the fourth and fifth.

MR. GOVER: Now | would like to

di scuss the signatories of the Convention. You

told us that

it becanme effective upon the 27th

State party signing.

MR. BURNS: Yes.

MR. GOVER: In particular, can you

tell us when Canada signed the Convention? And

under st and,

in August of

June 1987.

sir --

MR. BURNS: From menory, | cannot.

MR. GOVER: | understand that was

1985,

and that Canada ratified in
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MR. BURNS: | am sure you are
right. | just don't recall that.

MR. GOVER: The United States
signed in April 1988 and ratified in October 1994.

| s that correct?

MR. BURNS: Yes, that is correct.
That | remenber.

MR. GOVER: Now, Syria, has it
become bound by the Convention Against Torture?

MR. BURNS: Yes. Syria ratified
it last year, and at the time of ratification it
excluded the commttee's Article 20 jurisdiction.

At the same time, it did not opt
into the Article 22 jurisdiction. So it basically
has the reporting jurisdiction applying to it.

MR. GOVER: Now, Egypt, has it
becone a party to the Convention?

MR. BURNS: It certainly has. It
has been a party for a very long tinme, one of the
earlier parties.

MR. GOVER: And Morocco?

MR. BURNS: Morocco has al so, yes.

MR. GOVER: And finally, what can
you tell wus, if anything, about Jordan?

MR. BURNS: Virtually nothing. |
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know not hi ng about Jordan. | do not recall. | am
sure Jordan reported during the time that | was a
menmber of the comm ttee, but | don't recall the
Jordani an report.

MR. GOVER: Now I would like to
turn to the substantive provisions of the
Convention, and in particular, if I could take you
back to tab 2 of Exhibit P-126, which is the
Convention itself and the definition of torture
whi ch appears in Article 1.

MR. BURNS:. Yes.

MR. GOVER: Can you take us
t hrough, Professor Burns, the essential elenments
of that definition?

MR. BURNS: Okay. This definition
has been criticized by commentators because it is
a purposive definition.

One nust remenber that the
Conventi on Against Torture was virtually the | ast
of those Conventions that was hammered out and
entered into by the world comunity before 1991,
prior to the collapse of the old Soviet enpire.

So cooperation between the Eastern Bloc and the
Western Bl oc was not that high, and suspicions

were the order of the day. As a consequence, many
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of the concepts that were entered into these
Conventions tended to be conprom sed concepts.

| think that is evident when you
| ook at the definition of torture here because it
is pretty limted.

"For the purposes of this
Convention, the term
"torture' means any act by
whi ch severe pain or
suffering ..."

Not pain and suffering or
suffering, but severe pain. And that created
enormous difficulty for the commttee inits
deal ings, particularly with the State of |srael,
over a period of about 12 or 15 years. |srael
used to interrogate terrorist suspects quite
rigorously, and the methodol ogi es were, although
not admtted to by Israel, there was very strong
i ndependent evi dence of what these met hodol ogi es
wer e.

And the commttee, as is the

commttee's wont, tended to approach things with a

State party initially relatively softly and then,
if it didn't get cooperation fromthe State party,

i ncreased both the contact and the tenor of the
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so-cal |l ed constructive dial ogue.

And that is the way they talk
about it in the United Nations; that the
engagement with the commttee and the State party
is a constructive dialogue. It is not one of us
hol ding a hammer to the other, and it is not
supposed to be a discourteous or even the sort of
di scussi on that you have when there is a lis. It
is not a common | aw plaintiff-defendant
relationship; it is a genuine dialogue.

Well, ultimately, we concl uded
that Israel was guilty of a breach of the Article
1 definition of torture, and | amvery pleased to
say that the Supreme Court of Israel, quite
i ndependently of the commttee, has prohibited
| srael fromengaging in virtually all the types of
interrogati on methods that the commttee was
concerned with.

But what Israel did was to hide
behi nd the concept of "severe". \Whenever you get
an adverb or adjective |like "severe" attached to a
concept, then that gives the person who wants to
t he opportunity of saying, "Hey, it is open
textured, and what | am doing doesn't fall wthin

it.” And that was |Israel's position: what they
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were doing was causing a little bit of pain and
suf fering, but not severe.

MR. GOVER: Understood. Are there
any other aspects of the definition of torture in
Article 1 that cause you to say that this is the
product of conprom se?

MR. BURNS: | think the purposive
aspect of it is also a product of comprom se. |If
you have a | ook at the European Convention on
Human Ri ghts there is no reference to purpose. |
was quite surprised that when they had the
opportunity of giving meaning to the definition,

t hey adopted the same position as is contained in
Article 1 of the U N. convention, and they deci ded
to i mport purposes into it.

| f you have a | ook at the
definition of crime against humanity in the Rome
Statute relating to the International Crim nal
Court, there is absolutely no reference to
pur pose, none whatsoever. There are sone ot her
requi rements, but certainly purpose is not part of
it.

MR. GOVER: So here, for example,
you are referring to the words:

"... for such purposes as
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obtaining fromhimor a third
person informati on or a
confessi on, punishing himfor
an act he or a third person
has commtted or i s suspected
of having commtted, or
intimdating or coercing him
or a third person, or for any
reason based on

di scrim nation of any
kind..."

MR. BURNS: That is right.

MR. GOVER: Then it continues
about the capacity of the person who has
instigated, or inflicted, or consented to or
acquiesced in the infliction of the --

MR. BURNS: Right. That of course
is open-textured too. To a comon |awyer, it
i mmedi ately smacks of vicarious liability. But,
in fact, the commttee has given it a very, very
broad i nterpretation. The interpretation was
designed to ensure that a State party did not hide
behind a very technical attribution of that
concept which would have led to a person being

refouled to a place which was a failed State where
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t he chances of himeither being executed or
tortured were, in the commttee's eyes, very high
i ndeed.

So this open texturedness of
| anguage can work in different directions.

We have never had a problem
applying it, I mght add. | mean, we criticize
t he purposive reference, but virtually every case
t hat we have had in front of us fell within one of
t he purposes.

MR. GOVER: Right. And then, of
course, the definition also refers to the role of
a public official or other person acting in an
official capacity in inflicting, instigating,
consenting to or acquiescing in the treatment.

s that right?

MR. BURNS: Yes. We take the view
t hat that extends to such things as paramlitaries
or any proxy for the government whatsoever. And
in the case that | was referring to a moment ago,
we extended it to a failed State where there is no
government but where certain tribal groups were
exercising quasi-governmental capacity within
smal | geographic areas. So we extended it that

far.
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MR. GOVER: So then am | correct
in summarizing -- and | ama little fearful in
doing this with a | aw professor. But am | correct
in summarizing the three el ements as these:

(1) severe pain or suffering;

(2) that is inflicted for one of
t he specific purposes outlined; and

(3) by or at the instigation,
et cetera, of some sort of State agency or proxy
for a State agency?

MR. BURNS: Yes. The one ot her
thing that | don't think you want to waste time on
this is it doesn't include pain or suffering
arising only frominherent and incidental to
| awf ul sanctions. That is the conflict between
the western European and the United States' view
of capital punishment.

It is also a conflict that arose
when we met wi th Saudi Arabia, which applies
fundamental sharia |aw, and their argument was
t hat according to their domestic | egal system
sharia law, with its various forms of sanction,
applies because that is their domestic |law and it
is excluded. AlIl those sanctions are | awful

according to their domestic | aw.
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They reacted very strongly when |
asked themto consider the question that | awful
sancti ons nmeans | awful according to donestic and
international |aw, because many of the sanctions
probably fell outside those that were | awful at
international law. So we had a very |l ong, | oud,
constructive di al ogue.

MR. GOVER: Right. Now, earlier
this week we heard about differing practices of
various countries in ratifying treaties, and in
particul ar we heard about how the ratification
process in the United States involves obtaining
t he advice and consent of the Senate. W have
heard sonme evidence as well about reservations and
under st andi ngs made by the Senate, or publicized
by the Senate, at the time of ratifying the
Conventi on Agai nst Torture.

You have the U. S. reservations,
decl arati ons and understandings in relation to the
Conventi on Agai nst Torture and Ot her Cruel,
| nhuman or Degradi ng Treatment or Puni shment at
tab 4 of Exhibit P-126.

MR. BURNS:. Yes.

MR. GOVER: In particular, can |

ask you to comment on the Senate's advice and
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consent as it relates initially to Article 1, and

t hen ot her aspects of the Conventi on.

First of all, do you think that
t he --

MR. BURNS: |[If you are asking me
to comment on whether or not, in my view, the

constitutional provisions in the United States are
roughly simlar to the Article 16 provisions -- is
t hat what it is?

MR. GOVER: Well, to begin with,
for example, at page 2 of 3, the United States
sets out its understanding -- well, first of all,
on page 1.

"... Article 1 is intended to
apply only to acts directed
agai nst persons in the

of fender's custody or

physi cal control."

And further above that, the United
States sets out its understanding that:

"... in order to constitute
torture, an act must be
specifically intended to
inflict severe physical or

ment al pain or suffering and
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t hat mental pain or suffering
refers to prol onged ment al
harm caused by or resulting
from (1) the intentional
infliction or threatened
infliction of severe physical
pain or suffering; (2) the
adm ni stration or
application, or threatened
adm ni stration or
application..."
MR. BURNS: Okay.
MR. GOVER: Can you comment on
t hat ?
MR. BURNS: Yes, | amwilling to
comment on both those points.
| will take the latter one first.
The United States is bound by the
Vi enna Convention on the interpretation of
treaties, as all States are that ratified it, and
it cannot interpret the treaty in a way which is
inconsistent with the ternms or purpose of the
treaty.
The notion of prol ongation, as

distinct fromtransitory, which seems to fl ow out
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of the U. S. understanding, is one that | find --
and if | were sitting on the commttee and | ooking
at that that | would probably disagree with and
require the United States to justify in ternms of
t he purposes of the Conventi on.

In my view, torture can occur
where the pain or suffering is transitory.

| woul d take the view, for
exanpl e, that where electrodes are attached to
genitalia and only one severe jolt is received,
that that could, and in nmy view would, fall wthin
the definition of torture within Article 1, even

if you could introduce medi cal evidence that the

pain was transitory and medi cal evidence that this

i ndi vi dual did not suffer more than that and
mental |y was not shocked by it particularly.
| think, also, you have to take

into account the circumstances in which the
application of force or threatened force is
occurring. |If it is occurring in degrading
circumstances, that seenms to me to reinforce the
vi ew t hat what is happening is torture, even

al though it m ght be a single instance, even

t hough the pain may not |ast very long. One shot

is very often enough to get what you want from
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someone that you are interrogating. They don't
want any nore of it.
So | have difficulty with their
under st andi ng.
| have -- sorry, what was the
first one again?
MR. GOVER: Well, | would like to
t ake you back to this concept of vicarious
[iability that you mentioned earlier --
MR. BURNS: Oh, yes, yes.
MR. GOVER: At page 2, the United
States set out its understanding that the term
acqui escence required that:
"... the public official,
prior to the activity
constituting torture, have
awar eness of such activity
and thereafter breach his
| egal responsibility to
intervene to prevent such
activity."
MR. BURNS: Right. The reference
you made in your original reading was with
reference to "within their custody or physical

control".
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MR. GOVER: Right.

MR. BURNS: And | think that is
just too narrow an interpretation and inconsi stent
with certainly the few instances that the
comm ttee has construed Article 1 as extending to.
It is not difficult to at | east conceive of a

situation where, in a situation of international

di sorder, one State utilizes another State to act
as proxy. It is not within their physical
control, it is not within the territory, not under

arrest, not under their custody, but the State is
aware full well of what the circunstances of
handi ng t he person over to another State will be.

| have absolutely no doubt -- or |
woul d suggest, with respect, that the commttee
woul d construe that as a requisite constructi on of
t hat concept of acting in an official capacity in
Article 1.

MR. GOVER: Right. And then as
for this vicarious liability concept at the top of
page 2, the term acqui escence is understood in a
particul ar way.

What is your viewin relation to
the U.S. understanding in that respect?

MR. BURNS: The way it is
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expressed is relatively narrow, and probably is
narrower than the common | aw s domestic concept of
constructive know edge or wilful blindness. |
doubt, with respect, that it is consistent with
t he purpose of the Convention: that the State,
t he public official or officials concerned nmust
know of the specific circunmstances.

| suspect that the commttee is
likely to take the view it is sufficient if the
public officials should have been aware -- it goes
beyond just negligence -- but are aware of cruci al
facts that place themon notice but they choose
not to take theminto account or just ignore them
f or whatever reason, which is effectively the way
in which the same concept of wilful blindness has
emerged in donmestic crimnal |law in Canada, the
U. K., Australia and New Zealand. | can't speak
for the United States; | have never | ooked at it.

So it is very narrow, and
suspect if it were applied literally the way in
which it is referred to there, it may very well
frustrate a rather important function of the
Conventi on.

MR. GOVER: If | could take you

back to the Convention itself and Article 1, |
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note that within Article 1, clause 2 provides

t hat :
"This article is without
prejudice to any
international instrument or
national | egislation which
does or may contain
provi sions of w der
application.”

MR. BURNS: Right.

MR. GOVER: Do you have any
comment about that?

MR. BURNS: | knew you were going
to ask that question, and | should have done a
l[ittle work on it.

In fact, the European Convention
doesn't have anything on that. As far as | am
aware, it doesn't bear on it.

| should have | ooked at the
Organi zati on of American States Convention. But,
no, | really can't conment. | am not aware of
what the international instruments are that m ght
be wi der than the Conventi on Agai nst Torture.

MR. GOVER: Fair enough. | would

i ke to ask you now for some general coment in
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relation to Article 2, please.

Article 2 provides in the first
cl ause:

"Each State Party shall take
effective |l egislative,

adm ni strative, judicial or
ot her measures to prevent
acts of torture in any
territory under its
jurisdiction.”

MR. BURNS: Okay. That one is
probably the first question that the commttee
asks of States, particularly when they are
introducing their first report.

What the commttee is | ooking for
isinitially a crimnalization of the crinme of
torture, together with aiding, abetting,
conspiring and being a party -- or being, after
the fact, a party to the conm ssion of torture.

What the commttee is al so | ooking
for is a definition of torture domestically that
isinternms identical to that contained in Article
1.

Regrettably, very few countries

have done that. Canada has done that. The U. K
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has now done it. France has now done it. A
number of countries have -- Australia, New
Zeal and -- incorporated that definition.

And there are two reasons, |
think, why it is inmportant to have that definition
i ncor por at ed.

The first is if you think about
the way in which information is collected to be
brought to the commttee, it is initially
collected by the foot soldiers, the police
officers in the streets. They are the guys who
write the reports. Those reports are then
anal yzed, then they are aggregated and they go up,
and then ultimately the guys in justice pull this
stuff together and try to fit it within whatever
the international treaty is that they are having
to deal with.

How on earth can you persuade a
comm ttee in Geneva about the rate of torture in a
domestic situation if you don't have (a) a
domestic crime of torture and (b) the same crinme
of torture that we are tal king about in the
Convention? How can you do it?

Well, all you can do is say we

have nmurder, we have mansl aughter, we have
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assault, we have aggravated assault, and we have
gone through this stuff and we have di saggregated
the ones we think m ght be torture.

Well, that really is a very, very
amor phous and unscientific way of trying to
per suade anybody of anyt hing.

However, | have to tell you that
t he vast bul k of the States have not incorporated
a crime of torture domestically, taking the view
t hat their mansl aughter, murder and assault
provi sions are sufficient, and some of which have
not adopted specifically the definition, such as
the U. S.

The ot her reason is a very sinple
one, and that is we think it has precatory
persuasive value if it is incorporated.

MR. GOVER: Just by overview, |
understand as well that Article 2 expressly
excl udes the defence of superior orders.

MR. BURNS:. Yes.

MR. GOVER: And expressly excludes
t he concept that exceptional circunmstances, such
as a state of war, or political instability, or
ot her public emergency may be used as a

justification for torture.
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MR. BURNS: Right. It is not the
only convention that does that. The International
Covenant on Political and Legal Rights also has a
very specific provision, and virtually every
country has ratified that.

MR. GOVER: Let's turn then to
Article 3, which is sometines referred to as the
nonr ef oul ement obligation.

MR. BURNS:. Yes.

MR. GOVER: It provides in the
first part:

"No State Party shall expel,
return ('refouler') or
extradite a person to anot her
State where there are
substantial grounds for
believing that he would be in
danger of being subjected to
torture.”

And in the second part:

"For the purpose of

determ ni ng whether there are
such grounds, the conpetent
authorities shall take into

account all relevant
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consi derations including,
where applicable, the in the
State concerned of a

consi stent pattern of gross,
flagrant or mass viol ations
of human rights.™

MR. BURNS:. Yes.

MR. GOVER: How has the commttee
interpreted this obligation?

MR. BURNS: The comm ttee regards
this as an absolutely crucial part of the
Conventi on.

The first point to make is the
commttee has specifically, on every occasion it
has exam ned it, taken the position it is
non- der ogat able. There can be no derogation. And
t hat may have some rel evance to anot her question
you want to ask a little |ater.

But so far as the international
obligations are concerned, the commttee is clear:
no State can justify derogation of Article 3.

MR. GOVER: If | can take you back
to tab 4, and that the is United States
reservati ons and understandi ngs at the time of

ratifying the Convention, and especially to page 2
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of 3, at the top of the page beside (2):
"That the United States
under st ands the phrase,
"where there are substanti al
grounds for believing that he
may be in danger of being
subjected to torture,' as
used in Article 3 of the
Convention, to mean "if it is
nmore |ikely than not that he
woul d be tortured."'"

Do you have any conmment in
relation to that, Professor Burns?

MR. BURNS: Well, | think it is
fairly obvious, in the |light of the general
comment of the commttee, that the commttee's
view is that to require the civil standard of nore
probabl e than not in every case is not conpliance
with Article 3.

MR. GOVER: May | interrupt you
just to point out that General Coment No. 01 of
the comm ttee appears at tab 5 of Exhibit P-126,
and | believe you are referring to point 6 at page
2.

MR. BURNS:. Yes.
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MR. GOVER: You have j ust

testified that, in your view, the concept of

meeti ng what we in Canada call the civil burden of

proof as part of the standard which is contained

in Article 3 of the Convention Agai nst Torture is

not consistent with the Convention itself in

Article 3 or the purpose of it.

s that right?

MR. BURNS: It is the purpose of

it because the Convent

ion doesn't say anything

about it, and the comm ttee has construed it, in

terms of its purpose,

to say this is what is

expected of States parties.

Basically, the commttee's viewis

that to al ways i npose
in many instances too

| should say it would

a probability of torture is
high. It would preclude --

preclude a State from

feeling obliged not to send a person back to a

particular country in

commttee feels the St

circumst ances where the

ate should refrain.

If you | ook at it, as | did, very

much in the same way as the House of Lords did in

Bal dman Stern when it
ri sk and what sorts of

person to respond and

was anal ysing the concept of
ri sks require a reasonabl e

modi fy behaviour, in that
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case Lord Reeves said a reasonabl e person is
actuated by material, or subsequently it was
called real risks in number two.

Material risks are those risks
that would legitimately influence one's behaviour.

There are many circunstances
involving the risk of torture where there is a
risk that goes beyond nere theory and nere
suspicion, but it may not, depending on what is
ultimately deci ded, anount to a probability.

But given the nature of the risk,
if you |l ook at the history of the State concerned,
the sort of interrogation methods that they adopt,
t he status of the individual -- it may be a person
who bel ongs to a group that is particularly
vul nerable in this country.

Kurds, for exanple, historically,
have been very vul nerable in a number of
countries, and the mere fact of being a Kurd puts
you into a different risk category than being
anybody else in those countries.

So taking these all into account,
al t hough we mght if we were a | egal tribunal
sitting there | ooking objectively saying, "You

know, you just haven't shown ne it is nore
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probabl e than not," we have taken the view that
gi ven the purposes of the Convention, in those
circunmstances where there is a real or materi al
ri sk, even though it may not be a probability, a
State is under an obligation to exercise its
choice in favour of the individual not running
t hose ri sks.

MR. GOVER: How do you factor into
t hat analysis the pattern within the State -- and
| amreferring nowto the second part of Article
3 -- of a consistent pattern of gross, flagrant or
mass vi ol ations of human rights?

MR. BURNS: It is areally
i mportant factor and historically human rights
bodi es have regarded that as a crucial factor.
But there have been a | arge nunber of cases that
we have dealt with where there was a State where
there were gross patterns of violations of human
rights where the individual just didn't fit
because of status into the category that was going
to be exposed to it.

For example -- again, | have to be
careful here. 1In old Congo -- which is now broken
up into different Congos. But | believe it was

the ol d Republic of Congo. |If you happened to be
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a former mlitary person who was being refoul ed,

t he evidence was clear: the monent you | anded and
you were in the hands of the people at the
airport, you were pretty badly treated. They just
had this practice of dealing with people who had
di spl ayed such disaffection to the State very

ri gorously.

But that didn't necessarily apply
to ot her people who fell into different types of
categories. W have in fact agreed that States
can send others back where it was consi dered that
the risk was very low, it was not a real risk
despite the fact that that was a country where you
could argue that it fitted into the Article 3,
par agraph 2, type of fact pattern.

MR. GOVER: Right. And could you
take us through what the General Coment No. 01
says then about standard of proof?

MR. BURNS: Okay. That is tab...?

MR. GOVER: That will be tab 5.

This is General Coment No. 01,
dat ed November 21, 1997. This was at a time when
you were on the commttee.

I's that correct, Professor Burns?

MR. BURNS: Yes.
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MR. GOVER: Were you chair of the
commttee then?

MR. BURNS: | amjust trying to
remember. \What date was that?

MR. GOVER: Novenber 21st, 1997.

MR. BURNS: 1997.

MR. GOVER: Actually, you became
chair in 1998.

MR. BURNS: Yes. So | was not the
chair.

MR. GOVER: Regardl ess of that,
were you involved in the drafting of this?

MR. BURNS: Oh yes, yes. There
were two of us that drafted this. The other
member is now a judge of the Human Ri ghts Court in
Eur ope.

What we basically did was to set
out what we understood the States were in need of,
and that is direction concerning their obligations
under Article 3. It becane clear to us that they
needed to know, because many States were view ng
it differently and their practices were different.
We basically fornmulated a set of practices which
indicated that a State would be in breach of

Article 3 if it returned a person to a State where
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there is "a real or material risk of torture".

We stated that the test does not
have to go to the point of being highly probable,
and that, in a sense, is atip of the cap to the
Americans. We didn't want to confront that
directly at that point, as | recall, because |I am
not sure that everybody on the commttee would
have agreed or disagreed with it.

But in any event, everybody agreed
it doesn't go to the standard of high probability;
it goes beyond mere theory or suspicion. And
basically as long as there is a risk, in my view,
t hat could be characterized as material risk, that
woul d be sufficient for the State to be under an
obligation not to return or extradite a person to
t hat country of risk

MR. GOVER: Would the fact that a
State has a notoriously poor record for violating
human rights, would that in itself be sufficient
to neet the standard?

MR. BURNS: Well, as a |l awyer, |
have to say no, that is not in and of itself,
because it has to be the individual that is at
ri sk, which means you have to denmonstrate this

i ndi vidual, in these circunstances, is at risk and
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that the risk goes to a point where you feel you
are under an obligation not to send back.

You woul d take into account the
conditions. You would take into account the known
di sposition of the State to people of the sort.
You are under an obligation to do that. Those are
t he ordinary sorts of facts that you would take
into account. But at the end of the day, as any
adj udi cator nmust, you have to ask yourself whether
on the totality of the facts and these individual
facts, including the record of this country, was
this person at risk in the sense in which it is
referred to in the general comment of being
tortured?

And if the answer is yes, in ny
vi ew, you are under an obligation under the
Convention not to return or extradite that person
or deport that person.

MR. GOVER: Can you conmment on the
role of diplomatic assurances, and in particul ar
where there may be a risk which is beyond nere
t heory or suspicion, approximting even something
t hat you don't have to neet here, the risk of
hi ghly probable, let's say? Does the mere fact of

a di plomati c assurance then permt a State to
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return someone to another country where there is a
risk of torture?

MR. BURNS: Again, that would
depend on the circunmstances. You are dealing with
t he di plomatic world, and you are dealing with
States that exercise their own internal
jurisdiction, and jurisdiction with other States,
on the basis of comty and reciprocity.

If a State gives an assurance and
breaches the assurance, that is the end of it.

That would be the end of it vis-a-vis the State

t hat sent the person back but it would also be the
end of it insofar as all future attenpts at
assurances fromother States would be concerned.

And certainly the commttee, | am
sure, would take the viewthat to rely on the
assurances of a State that had breached an
undert aki ng would be really, really bad behaviour
on the part of the State concerned.

It is nmost unusual for a State to
breach a di plomatic assurance. But you do get
States sometimes trying to weasel and sort of
taking the position it wasn't a real diplomatic
assurance, and it was really the State sending the

person back that was | ooking for a ground to send
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t hem back and they m sinterpreted the range of the
assurance, et cetera.

MR. GOVER: Right. Moving on then
to Article 10 of the Convention, taking us back to
tab 2, | note that Article 10 creates an
obligation on State parties to educate officials,
including | aw enforcement officers, who may be
involved in the treatment of individuals who are
arrested, detained or inprisoned.

Can you tell us what the
commttee's experience is inrelation to this
provi sion?

MR. BURNS: | am not sure that
this article is very satisfactorily applied in the
deal i ngs between States parties and the committee,
because in virtually every case there will be a
f ew paragraphs by the State party in their report
saying that in the police colleges, in the
mlitary, educational progranms, the personnel are
advi sed they are not to torture people. It may
well be that this is a one-day or hal f-a-day or
t wo- hour portion of a 10-week or a 12-nmonth
program It is not at all clear very often.

But virtually every country clainms

it does train its personnel not to torture.
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Now, we know t hat some do, but
t hese are countries where torture is not endem c
anyway. Denmark has a big programfor its police
officers and medi cal personnel, but torture is not
a problemin Denmark.

It is atricky one, once again,
because it involves resources. The commttee
would like to see nmore schools and mlitary
training establishments, police colleges that have
bi g bl ocks of training dedicated to this. But
this is only one small part of these people's
training generally.

Every State says they do it. To
what extent one can take that with a grain of salt
or otherwise, is not entirely clear. Some
countries in fact do do it, and those countries
give us | ots of paper on it.

MR. GOVER: Right. We have
di scussed rather extensively the definition of
torture in Article 1.

Article 16 addresses cruel,

i nhuman, or degrading treatment or punishnment.

MR. BURNS:. Yes.

MR. GOVER: Do you have any

coment regarding Article 16, and in particular |
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note that we see the words agai n:
"... at the instigation of or
with the consent or
acqui escence of a public
official or other person
acting in an official
capacity ..."

In relation to the infliction of
cruel, inhuman or degrading treatment or

puni shment not anounting to torture.

|s that correct?

MR. BURNS: Yes, that is correct.

Article 16 does not receive, in ny

opi nion, the focus it should receive in the State
reports and by the commttee as a consequence.
The focus tends to be on torture, and one can
understand that. But in reality, if you | ook at
t he whol e range of what is happening in States,
Article 16 probably is nore problematic than
Article 1.

But it is the Conventi on Agai nst
Torture, and that is how people focus.

| have no doubt we would interpret
acqui escence of a public official in the same way

they did in Article 1, give it a very broad
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construction, and it would extend to circunstances
where in a failed State you do have a group acting
as though they were a governnment agency, or if you
have a situation where some group is acting as
proxy, even though they are not paramlitaries in
the traditional sense. It would certainly extend
to param litaries.

| have no doubt it would extend,
for exanmple, in the U K and in the United States
to private incarceration modalities, using
academ c jargon, private prisons.

MR. GOVER: |Is there a
nonr ef oul ment obligation in relation to cruel,
i nhuman or degrading treatnment?

MR. BURNS: No, there is not, not
under this convention.

MR. GOVER: |Is there el sewhere in
international | aw?

MR. BURNS: | amnot famliar with
t he conventional obligation, and | amnot famliar
with a customary international |aw obligation,
although if I |ooked at that, it may very well be
that there is one emerging in the |ight of
devel opments over the last five or six years.

VR. GOVER: Al so, in Exhibit
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P-120, we have -- that is the thicker volunme to
which | referred you earlier --

THE COWMM SSI ONER: The Regi strar
will get it.

MR. GOVER: We have at tab 23 the
"Concl usi ons and Recommendations of the Commttee
Agai nst Torture" at the conclusion of the 34th
session, and these conclusions and recomendati ons
related to Canada. This was the subject of some
coment by the witnesses yesterday.

Subj ects of concern and
recommendati ons are set out at pages 2 through 4
of the conclusions and recommendati ons of the
comm ttee.

You have taken the time before
testifying to review these, and in particul ar,
bef ore we get to that, can you tell me how the
comm ttee goes about fornmulating its conclusions
and recommendati ons?

And you are smling, | note,
Pr of essor Burns.

MR. BURNS: Well the first thing
you nmust recognise is that the commttee is not a
court. The commttee isn't even an adm nistrative

review body. The commttee is a nonitoring body.
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So it does have rul es of procedure, and it does
observe the rules of procedure, but the menmbers of
the comm ttee are not necessarily legally trained.
| think there is at | east one
third at the moment who are not legally trained.
And the way in which the
commttee -- and this is true of all commttees,
not just the commttee against torture -- is that
a couple of menmbers of the comm ttee take the | ead
role. They make sure that everything is read, al
the arguments are teased out, and they are the
ones who tend to draft the recommendati ons and
conclusi ons and subjects of concern which are
ei ther adopted or not adopted by the bul k of
comm ttee.
As well as that, in recent years,
t he non-governmental organizations have beconme
rat her nore sophisticated and many of them have
representation prior to the neetings and they meet
with members of the commttee and they press
points of view upon the members of the commttee.
Now, these are usually the same
poi nts of view that are on paper that the
commttee has already received, but of course it

has more of an inpact if you are dealing with
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peopl e who claimto have firsthand know edge.

Again, bear in mnd that the
commttee is not like a court. It is not dealing
with primary evidence. It is dealing with
everything on the record, some of which may be
true and nmuch of it may be untrue. Even States
parties may be gilding the lily when they are
presenting this stuff to the committee.

So the comm ttee has all this
informati on, has met with people, has listened to
the States party. The States party has had a | ot
of questions put toit. It goes away and comes
back with the answers, and then the concl usions
and recommendati ons and matters of concern are
formul ated. They are formulated in private and
they are just laid on the States party when the
concl usi ons have been reached, et cetera.

MR. GOVER: Right. And then these
particul ar subjects of concern in relation to
Canada at pages 2 and 3 --

MR. BURNS: Yes?

MR. GOVER: Referring to, for
exanpl e, the Supreme Court of Canada's decision in
Suresh v. Mnister of Citizenship and I mm gration;

referring to the alleged roles of State party
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authorities in the expulsion of M. Arar fromthe
United States to Syria, where torture was
reported; and then referring as well to the
provisions in the I nmm gration and Refugee
Protection Act 2002, among ot her subjects of
concern.

Do you have anything to say about
t he subjects of concern that the Convention
Agai nst Torture has identified here?

MR. BURNS: (a), (b) and (c). |
really don't have any comment on (b).

MR. GOVER: MWhich is the Arar case
in our particular --

MR. BURNS: That is this case,
yes. | believe that is what this Comm ssion is
desi gned for.

(c), again, | really haven't
consi dered that very strongly.

(a) is one that gives nme
consi derabl e concern.

MR. GOVER: That is in relation to
t he Suresh case.

MR. BURNS:. Yes.

MR. GOVER: \Why so?

MR. BURNS: Well, it appears on
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one interpretation, although many people would say
the only interpretation, of the Suresh case that
there is still an avenue of opportunity for the
State to, that is to say Canada, to refoule
someone in circunstances where there is "a real
risk of torture".

My opinion is that Article 3 of
t he Convention precludes that. Canada has
ratified the Convention, and that is a | egal
obligation i nposed upon the Canadi an gover nment,
and whatever the domestic | aw may be,
internationally the Canadi an government is in
breach in those circunstances if it were to
refoul e soneone.

Personally, | cannot conceive of
t he Canadi an government refouling anybody where
there is a real risk of torture. | would be
absol utely shocked and di smayed if that happened.

| have lectured to i nm gration
people. | have talked to the people in Foreign
Affairs. They all understand, to my know edge,
t he ones | have spoken to, the obligation under
Article 3.

MR. GOVER: By the way, | should

have asked you: |In consideration of country
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reports, and in particular country reports from
Canada, as a nenmber of the comm ttee from Canada,
were you permtted to participate?

MR. BURNS: No, no. | recuse
myself from anything having to do with Canada.

MR. GOVER: If | could take your
attention now to the Recomendati ons, starting at
page 3 and carrying over to page 4, the first
recommendation relates to respecting the absol ute
nature of Article 3 -- that is the nonrefoul enment
obligation -- in all circumstances, and fully to
i ncorporate the provision of Article 3 into the
State party's domestic | aw.

| s that correct?

MR. BURNS:. Yes.

MR. GOVER: Do you have any
comments in relation to that recommendati on made
by the commttee?

MR. BURNS: Well, | guess in the
[ight of Suresh, it would be desirable that the
government do somet hing al ong those |ines,
al t hough I woul d have thought that it is using a
sl edgehamer to crack a nut because in my opinion
t hey are under that obligation anyway.

MR. GOVER: Right. The only other
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two recommendations that | would |like to take your
attention to are, first, (d):
"(d) the State party shoul d
insist on unrestricted
consul ar access to its
nati onals who are in
detenti on abroad, with the
facility for unmonitored
meetings and, if required,
appropri ate medi cal
expertise."

Do you have any conmment in
relation to that recomendation, Professor Burns?

MR. BURNS: No, that is standard.
Most countries do in fact insist on unrestricted
access to nationals who are in custody abroad.
The big problemis 98 per cent of the time they
don't know their nationals are in custody abroad,
and in the bulk of those cases their nationals
don't want Canada to know they are in custody.

MR. GOVER: Right. And then the
subj ect of diplomatic assurances bears comment in
t he next recommendati on which reads as foll ows:

"(c) given the absolute

nature of the prohibition
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agai nst refoul ement contai ned
inarticle 3 of the
Convention, the State party
shoul d provide the Commttee
with details on how many
cases of extradition or
removal subject to the
recei pt of 'diplomatic
assurances' or guarantees
have occurred since 11
September 2001, what the
State party's m ni mum
contents are for such
assurances or guar ant ees,
what measures or subsequent
monitoring it has undertaken
in such cases and the | egal
enforceability of the

assurances or guarantees.”

Do you have any conment in

relation to that?

MR. BURNS: This is almpst a "have

you stop beating your

Much

sister” type of concl usion.

of it | agree with. | think

a country |i ke Canada ought to be able to, and
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shoul d be prepared to, reveal what its practices
are relating to di plomatic assurances. To that
extent it ought to be prepared to reveal which
countries it has dealt with upon this basis, and
al so what follow-up it has initiated to see

whet her or not the assurances were met; and if the
assurances weren't met, what sort of diplomatic
protests occurred.

That gets us back to the | ast
guestion, and that is what sort of sanctions has
Canada got? Canada has no sanctions except
di pl omatic protest. No country has, apart from
protesting a breach if a breach occurs.

Of course if it ever happened,
Canada woul d never enter into an arrangenment with
t hat country again of that sort. | guess that is
a formof sanction.

No, | don't see anything wrong
with requesting Canada to come up with that
information. | amnot sure that Canada may not
try and hide behind questions of confidentiality,
but I can't see why, quite frankly.

MR. GOVER: Thank you, Professor
Burns. Those are ny questions.

THE COWMM SSI ONER: How | ong are
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you going to be, M. Wal dman?

MR. WALDMAN: An hour.

THE COWMM SSI ONER: You will be
t hat | ong?

And how | ong woul d you expect to
be, M. Fothergill?

MR. FOTHERGI LL: Rather |ike
yesterday, | would say, 15 m nutes before | hear
this estimte.

That may | engt hen dependi ng on the
guestions that M. Wal dman has.

THE COWMM SSI ONER: Why don't we
take a ten-m nute break?

| will say this to you: You can
obvi ously take as |l ong as you wish. W have a
full day and we have to finish with the three
wi t nesses today, whatever time it is.

The second comment is | do get it
the first time when M. Gover |eads. So | urge
you to go to areas that he hasn't covered.

MR. WALDMAN: | prom se | won't
repeat anything that is already covered.

THE COVM SSI ONER: We will take a
ten-m nute break and then resune.

THE REG STRAR: Pl ease st and.
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--- Upon recessing at 10:52 a.m /
Suspension a 10 h 52

--- Upon resum ng at 11:05 a.m /
Reprise a 11 h 05

THE REGH STRAR: Pl ease be seat ed.
Veui |l | ez-vous asseoir.

THE COVM SSI ONER: M. Wal dman?
EXAM NATI ON

MR. WALDMAN: | would like to pick
up just where we |eft off on the report with
respect to Canada.

You say you would be shocked if --

MR. BURNS: Excuse nme. \What tab
is that?

MR. WALDMAN: That is tab 23. The
one you were | ooking at Of Exhibit P-120.

MR. BURNS: Thank you.

MR. WALDMAN: You told us you
woul d be shocked if Canada ever attenpted to
deport someone to torture. | gather that means
you are not aware that the Federal Court has
already ruled, in the case called Sogi and ot her
cases, that Suresh allows for deportation to
torture?

MR. BURNS: | ' m awar e of Suresh
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and that w ndow of opportunity. Utimtely it is
an executive deci sion.

| will be shocked if it
actually happens.

MR. WALDMAN: | will leave it
at that.

MR. BURNS: Your comment woul d be
that | shock easily.
--- Laughter / Rires

MR. WALDMAN: No, nmy comment woul d
be that Canada has already attenpted to renove
someone and it was only as a result of a stay that
he was not renmpved. So that the executive
decision to renove in Sogi back to torture has
al ready been made.

How do you respond to that?

MR. BURNS: |'m shocked.
--- Laughter / Rires

MR. WALDMAN: Thank you.

More i nmportantly, with respect to
page 4, | wanted to tie this in to Article 14 of
t he Conventi on.

Page 1 of the reconmendati ons
is that Canada:

..Should reviewits
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position under article 14 of
t he Convention to ensure the
provi sion of conpensati on

t hrough its civil
jurisdiction to all victins
of torture;"

So perhaps we could go back and
| ook at Article 14 in the Convention, because we
didn't really cover this.

If I could ask you first about the
obligation to ensure redress for conpensation and
why this recommendati on m ght have been put in.

So perhaps you could tell us a bit
about the obligation for redress?

MR. BURNS: The obligation is
fairly clear. |If an agency of the State has
injured someone through torture, then the agency
of the State is under a | egal obligation, not only
donmestically but qua this Convention, to provide
reasonabl e met hods for redress, and redress
i ncludes conpensati on and rehabilitation. So we
sort of start fromthat point.

That is relatively obvious, except
in many countries there is no domestic | aw which

i mposes that obligation on States. That has

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5915

created all sorts of difficulty for victinms who
have to rely on international groups, charitable
groups, to provide rehabilitation.

Can | just take this up?

Because | did take the trouble to read the report
of the debate in the Comm ttee Agai nst Torture
relating to this.

MR. WALDMAN: Okay.

MR. BURNS: To be quite frank with
you, | was taken aback. Because if | understand
the way in which it arose as a question to the
Canadi an del egation, it was essentially: Why do
you, Canada, not provide a system of conpensation
made avail able to victims of torture who are
tortured somewhere else? That is, | understand,
basically what the issue was.

The person raising the question
based it very largely on the literal |anguage of
t he Convention. This is the first time in al
t hese years | have ever seen anybody raise this
guesti on.

When you have a | ook at the
travaux préparatoire you will see it was never
considered in the travaux. But the person raising

t he question drew an anal ogue with the U. S. Alien
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Torts ClaimAct.

The U.S. Alien Torts Cl ai mAct
is al nmost sui generis. You won't find anything
in other countries that renotely resenbl es that.

It was designed in the 18th Century. It was
effectively, | think, the second piece of

| egi sl ation that was enacted by the

Conti nental Congress.

It was designed to deal with
piracy. Pirates would attack vessels, seize their
goods, and very often they would | and on the
Eastern Seaboard of the United States and make hay
with all the stuff that they have stolen from
peopl e on the high seas.

What the Alien Torts ClaimAct was
t hen concerned to do was to give aliens, not
Americans, an action in the United States agai nst
foreigners whose events occurred and caused damage
to them outside the United States, nanmely the
pirates in this case.

' mdelighted to | et you know t hat
it was used very successfully in the 20th Century
to extend it to torture commtted in Central
America by one foreigner against another foreigner

where they both ended up in the United States. So
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it was extended to that.

But, quite frankly, | don't think
it is-- 1 don't think it is alegitimte
interpretation of Article 14 if you are arguing
t hat Canada i s under an obligation to provide
access to Canadian courts to provide a civil
remedy for torture that has occurred outside
Canada. |If that is the question? | mean, | don't
want to formul ate your question, but | thought
that i s what you were driving at.

MR. WALDMAN: It was a little bit
more sophisticated than that, it was to provide
access to a civil remedy to people who have been
tortured outside of Canada when they coul d not
have access to -- if they are Canadian citizens,
and if they could not get access to the remedy in
the country where the torture occurred?

MR. BURNS: M response to that
is twofold.

One, | do not think that is a

legitimate interpretation of the Article 14

pur poses.
Second, | would be delighted if

Canada was willing to introduce | egislation of

that sort. How effective it would be, | suspect,
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is another matter entirely.

But, again, the educative effect
of that, and the noral effect of that, m ght be
quite profound. But | don't believe it to be an
obligation under Article 14.

MR. WALDMAN: Okay. If I could
ask you to turn back to tab 4 of your book at 1267?

"' m not going to repeat all the
concerns that you expressed about the reservations
of the Americans and your view that many of them
are not in conpliance with CAT.

Would it be fair to say that in
l'ight of all these reservations which, in your
view, do not express U.S. conpliance with CAT,
that there are legitimte concerns about the
extent to which the United States is complying
with the Convention Agai nst Torture, given these
reservations that you have stated fall outside the
interpretation of the commttee?

MR. BURNS: |If you want ne to
answer yes or no, |'mnot sure | can.

| would say for the nost part the
United States is complying. Their reports
indicate that for the nost part they are

conmplying, but there are some crucial classes of
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case where there is a clear division of view

bet ween t he CAT and the Convention and the United
States and the Convention, and they are the ones
you have just referred to.

MR. WALDMAN: The ones that |
referred to?

MR. BURNS:. Yes.

MR. WALDMAN: But those are pretty
significant differences?

MR. BURNS: Very significant.

MR. WALDMAN: So in ternms of
non-return to torture, there is a very significant
di fference between your view and the American view
on the threshold beyond which persons shoul d not
be sent back to torture?

MR. BURNS: Yes. The only
gqualification | would make is in the vast
bul k of cases the real risk will also be a
probability. It is those key cases where the real
risk is less than a probability where that real
di stinction |lies.

MR. WALDMAN: Right. 1In those key
cases the Americans m ght be sendi ng peopl e back
to torture because they are applying a higher

t hreshold than the ones that you are --
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MR. BURNS: [|f they are, it would
be my personal view that that is in contravention
of Article 1.

MR. WALDMAN: | won't take you to
t he ot her exanples that you gave us on that.

| wanted to deal briefly with
the definition of torture, because nmy friend took
you to the nmental -- o the physical aspects, but
he didn't ask you to deal with the mental aspect
of torture.

MR. BURNS:. Yes.

MR. WALDMAN: |Is it not correct
t hat torture can occur even if it is doesn't
i nvol ve physical abuse?

MR. BURNS:. Yes.

MR. WALDMAN: I n other words, in
M. Arar's case it is on the public record that he
said that during the first days of detention he
was beaten repeatedly with an electrical cord
during the course of interrogations that someti nmes
| asted as | ong as 18 hours.

I n your view, would that
constitute torture?

MR. BURNS: |If that was

established, in nmy view that would certainly
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be torture.

MR. WAL DMAN: Let's move on to
ot her things that he alleged occurred to him

He al so alleged -- I mean he
stated, we are asserting it as a fact, that during
t he period of time that he was detained he was
det ai ned i ncommuni cado wi t hout access to anyone in
a 3 by 6 by 9 cell that didn't have proper toilet
facilities and that this caused himto becone
severely mentally disoriented. He was in darkness
for most of the time, there was a grate that
allowed rats and cats to urinate on him and this
created severe nental anguish for him

Woul d that treatment in and of
itself, in your view, constitute torture?

MR. BURNS: How | ong was he

constrai ned?

3

WAL DMAN: Ten nont hs?

3

BURNS: Ten nmonths. 1In
this cell?

MR. WALDMAN: In this 3 by 6 by
9 cell that was --

MR. BURNS: [ nconmuni cado the
whole time?

MR. WALDMAN: The only time he was
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t aken out was for interrogations and for nine
consular visits that |asted a half an hour.

MR. BURNS: So no soci al
interaction?

MR. WALDMAN: Absol utely no
soci al --

MR. BURNS: Assum ng that that
was established, and assum ng the medi cal evidence
supported it, | would regard it to be torture,
agai n subject to the purposive aspect of the
definition.

MR. WALDMAN: Well, we know t hat
he was held in detention for the purposes of
interrogation by the Syrian Mlitary Intelligence
during that time as a result of himbeing deported
by the United States to Syria. So would that not
meet the purposive aspect?

MR. BURNS: Not sinpliciter. It
has to be for certain specific purposes. |'msure
you could fit it within any one of them

MR. WALDMAN: Well, for the
purpose of interrogating himto extract evidence
about his alleged involvement in --

MR. BURNS: Confessions?

MR. WALDMAN: Confessions, yes.
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MR. BURNS: That certainly fits
withinit.

MR. WALDMAN: | wanted to ask you
about obligations of States who signed the
Convention to Prevent Torture. |Is that something
t hat arises under international law fromthe
Convention Agai nst Torture or any of the other
international conventions?

Do States have an obligation to
take steps to prevent one of their citizens, or
any citizen, frombeing tortured, aside fromthe
non-refoul ement issue

MR. BURNS: Are you tal king about
within their territory or a territory under their
control or through the agency of their people, or
do you mean does Canada have an obligation to stop
some people torturing some other people in the
pol ar regions of the south?

MR. WALDMAN: Let's take a
specific exanmple related to the facts of this
case: the consular officials in New York.

|f we assunme a set of facts that
were that they were warned that there was a
serious risk that M. Arar m ght be sent to Syria,

t hat given the human rights record in Syria and
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t he reasons why he was being sent there, there was
a risk that he mght -- a serious risk that he
m ght be tortured there.

If we make these two assunptions,
woul d t he Canadi an consul ar officials and the
Canadi an government officials be under an
obligation to attenmpt to prevent his deportation
to Syria, to prevent the torture?

MR. BURNS: Under customary | aw,
one of the functions of the consul is to represent
the interests of the citizen abroad, and upon
being notified that one of the citizens is being
held in circumstances where there was a real risk
of torture, | would take the view that it would be
a real breach of the consular function not to at
| east make inquiries.

MR. WALDMAN: [|f they nmade
inquiries and, based upon the information that was
provided, -- if, for exanple, a consular official
after they had been advised that there was a risk
of deportation to Syria, spoke to a senior U S.
official and was told, "This is an extrenely
serious case. Your anmbassador should take it up
with the Departnment of Justice in Washington at

t he highest levels,"” would there be an obligation
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to proceed further and take this up at the highest
| evel s to prevent the deportation?

MR. BURNS: | am not sure whet her
public international |aw inposes that positive
obligation, quite frankly, to go that far.

But where he would run a real risk
| think is in domestic |aw. The gover nment
probably would find itself at the wrong end of a
negli gence suit under the ordinary rules of
negligence if an official, having that know edge,
failed unreasonably of course, being under a civil
| aw duty in Canada to take steps to protect and
failed to do so.

That is where | would probably
| ook rather than at customary international [|aw,
because the rules -- the Vienna Convention on
consul ar rights, et cetera, is big on rights and
| ow on duty, and what international practice is
have never exam ned very thoroughly on that
particul ar point, but | suspect it is pretty light
as wel | .

So | would say, according to the
rule of reason, yes, he should certainly, given
that information, investigate as part of the

consul ar function; and a failure to do so may
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render the government responsible in some way
according to the domestic | aw of Canada, the | aw
of torts -- may. | don't assert that as a
positive.

MR. WALDMAN: | was intrigued
about one of the possibilities that you menti oned,
and | just wanted to raise it with you. There is
this possibility of State-to-State conmplaints --

MR. BURNS:. Yes.

MR. WALDMAN: -- under the
Conventi on Agai nst Torture?

MR. BURNS:. Yes.

MR. WALDMAN: So |let nme ask you
this: |If the Canadi an government has protested to
t he American governnent about M. Arar's
torture -- deportation to Syria, would it be
possi bl e for the Canadi an government to make a
State-to-State conplaint to the Comm ttee Agai nst
Torture and ask the Comm ttee Against Torture to
investigate --

MR. BURNS: To adjudicate.

MR. WALDMAN: -- to adjudicate
whet her the U.S. violated the Convention?

MR. BURNS: This takes us over to

Article 33 whereby a State, when it ratifies, has
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to opt into the State-to-State conpl ai nt
mechani sm

MR. WALDMAN: | think you told us
the Anmericans opted into that.

MR. BURNS: | don't believe | did.
| mean, | would have to go and have a | ook at the
Convention and the time they ratified the
Conventi on.

Canada certainly has.

MR. WALDMAN: Assum ng - -

MR. BURNS: Assum ng they both
have, then yes, the short answer would be Canada
could complain to the Commttee Against Torture
and the Comm ttee Against Torture could then
adj udi cate the conpl aint, assum ng the United
States has al so opted in.

MR. WALDMAN: So would it be fair
to say that if Canada were concerned about the
conduct of the U. S. officials in deporting
M. Arar to Syria, one possible mechanism --
because we know that, for exanple, the American
aut horities have not been willing to appear before
this Comm ssion. So assum ng that the Americans
ratified Article 33, would there not be another

mechani sm for Canada to force the Americans to
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account for their deportation of M. Arar through
t he Convention --

MR. BURNS: That would be a
mechanism But as | indicated, that mechanismis
in every treaty, every one of the international
human rights treaties, the universal ones. Not
one State has ever exercised it, and the reason is
quite clear. Once one State does it, all bets are
off. You know? They can't rely on comty. They
can't rely on the good offices of each State. Now
t hey have to cover their back against the other
States party to the Conventi on.

MR. WALDMAN: Wbul dn't you agree
with me that if Canada were really concerned about
what happened to M. Arar and the illegality of
hi s deportation to Syria, that the Article 33
conmpl ai nt m ght be an appropriate way for themto
get to the bottom --

MR. BURNS: It mght.

MR. WALDMAN: Given the reluctance
or the refusal of the Americans to come here?

MR. BURNS: It mght. | have
never seen a case of it so | don't know how it is
goi ng to wor k.

But | woul d have thought that the
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mor e obvi ous one woul d be di plomatic notes to find
out just what is going on.

MR. WALDMAN: | think diplomtic
not es have already been sent and haven't hel ped.
So if the diplomatic note route were unsuccessful,
aside fromthe Article 33 route, is there any
ot her route -- the International Court, can Canada
do that as a mechanismfor forcing the Americans

to explain their actions in M. Arar's case?

MR. BURNS: | know of no other
route.

MR. WALDMAN: There is no ot her
route.

MR. BURNS: Not that | am aware
of, except -- to require the Americans to justify

sendi ng himback to Syria? |Is this the bottom
[ine?

MR. WALDMAN: Or to provide
information in some kind of public forumas to why
they did it, what were the bases for it, and to
justify it, yes.

MR. BURNS: No, | don't know of
any alternative.

MR. WALDMAN: So the only way that

we could force the Americans to show their hand
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woul d be through this Article 33 conpl aint?

MR. BURNS: As far as | am aware,
and then it would turn on just how the Commttee
Agai nst Torture interpreted its adjudicative
jurisdiction. You may not find it very
sati sfactory.

MR. WALDMAN: Thank you.

| would |ike to deal with an issue
of information sharing. W know that M. Arar was
brought to the attention of the American
authorities as a result of information sharing
t hat was part of a national security
investigation. W know that other Canadi ans have
made al |l egations that they were detained and
tortured as a result of information sharing that
was gi ven by Canadi ans to regimes that do not
respect human rights.

G ven our international
obl i gati ons under the Conventions Agai nst Torture,
and ot her conventions, do you have concerns about
sharing of information with regimes that do not
respect human rights when it results in Canadi an
citizens being tortured?

s that in compliance with our

international obligations?
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MR. BURNS: | amjust trying to
think -- | guess it is a reductio ad absurdum
argument you are raising. |If Canada shares

information with the United States that |eads to
someone being sent to another country where there
is areal risk of torture --

MR. WAL DMAN: Ri ght .

MR. BURNS: -- what mechanismis
there internationally to prevent that from
happeni ng?

Well, if the Canadian officials
were wilfully blind, then you m ght be able to
argue they are complicit. You could argue that
they are complicit, if they know that this is what
is going to happen.

MR. WALDMAN: So this is an
of fence both under -- so that would be an offence
under donestic --

MR. BURNS: It would be a breach
of CAT.

MR. WALDMAN: A breach of CAT?

MR. BURNS:. Yes.

MR. WALDMAN: It would also be --
could it also be an offence under our donestic

| aw?
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MR. BURNS: Oh, | think it could.
It could be a crime under our domestic |law. W
have a crime of torture in this country, and we
have -- the common | aw has devel oped, you know,
the rules relating to aiding and abetting, and
conspiring, and also rules relating to
constructive know edge and wil ful blindness. |
mean, this could all be realized.

MR. WALDMAN: So if we take the
exanmpl es of Canadi an citizens who have alleged in
public statements that they were detained in Syria
and tortured as a result of information that was
provi ded by Canadi an authorities, would that also
fall into the category of conplicity in torture?

MR. BURNS: Well, it would depend.
The Canadi an government coul d pass al ong perfectly
legitimate information to another State rel ating
to security, and the other State will then utilize
it in a particular way.

| f the Canadi an government knew if
"X" then refoulement to a State that tortures,
then they would be in breach of the Conventi on.
Whet her or not it would constitute something that
is suable civilly in Canada | think is a little

mor e obl i que.
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MR. WALDMAN: What you have just
said to me then suggests that if an offici al
shares informati on and has a reasonabl e
expectation that the sharing of that information
m ght lead to a person being detained in regi nes
where there are human rights violations, that that
woul d be an obligation both --

MR. BURNS: | think that woul d
clearly be in breach of the CAT. You would be a
party to a breach of the CAT, even although you
are not the one that refouled them

MR. WALDMAN: The justification
t hat we have seen throughout the docunmentation is
that informati on-sharing is necessary to protect
our national security. Wuld that be a proper
justification --

MR. BURNS: Article 2 of the CAT
says that necessity is not a defence, so it would
still be a breach of your international | egal
obl i gati on.

How t hat woul d resound to the
advant age of the individual domestically is
anot her matter. | mean, what do you do with it?
Do you just have a breach of the international

obligation out there in the stratosphere? You, as
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a |l awyer, are |l ooking for renmedies.

MR. WALDMAN: Right now | am also
concerned about this whole process of information
sharing, and the extent to which it is being
justified by the war on terrorismdespite the fact
that we see that there are serious consequences to
M. Arar and ot her Canadian citizens about the
torture. | am asking you on that particul ar
| evel .

MR. BURNS: Okay.

MR. WALDMAN: [|f we establish that
a person is arrested, detained and tortured as a
result of the information sharing, that is a
breach of CAT?

MR. BURNS: As |long as the person
rendering the informati on knew, or shoul d have
known, or was wilfully blind to the fact that it
woul d be utilized for that purpose.

MR. WALDMAN: | would lIike to ask
you about using the fruits of torture.

Generally speaking, is it
acceptable for an official of any government --
let's be nmore specific, the Canadi an gover nnment,
to receive statements that he knew or ought to

have known were extracted under torture and used
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them by sending themto police officials?

MR. BURNS: The Conventi on Agai nst
Torture does not prohibit that. What it prohibits
is the use of torture-obtained adm ssions in |egal
proceedi ngs except against the torturer.

MR. WALDMAN: Does | egal
proceedi ngs enconpass nati onal security
i nvestigations?

MR. BURNS: The CAT has al ways
construed that to mean courtroom proceedi ngs.

MR. WALDMAN: Only courtroom
proceedi ngs.

MR. BURNS: But to my knowl edge,

no one has raised the issue directly before with

CAT.

MR. WALDMAN: So is it not fair to
say that CAT could be -- one possible
interpretation of that -- that is Article --

MR. BURNS: Article 14 or
something -- no, Article 15.

MR. WALDMAN: Article 15. Perhaps
we could | ook at that for a second.
"Each State Party shall
ensure that any statement

made which is established to
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have been made as a result of
torture shall not be invoked
as evidence in any

proceedi ng..."

Sois it not fair to say that
that, at |east on its wording, proceeding is broad
enough to cover not only | egal proceedings but
ot her types of investigations?

MR. BURNS: Pre-trial
i nvestigation?

MR. WAL DMAN: Ri ght .

MR. BURNS: You could make t hat
argument. | amnot sure | would buy into it. But
if it was a civilian system then you m ght very
well do it because they have a sort of
guasi -1l egal -i nvesti gative proceedi ng before the
actual hearing in court.

MR. WALDMAN: Are there any other
domestic or | egal obligations that -- domestic or
international rules that would preclude officials
fromreceiving the fruits of torture that you are
awar e of ?

MR. BURNS: There may have been
some ruling of the Human Rights Conm ttee under

t he international covenant, but | am not aware of
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it, if there has been. | have never | ooked at
that particular issue with respect to the European
Convention or the Organi zation of American States,
so |l really can't answer that.

MR. WALDMAN: So if the Canadi an
ambassador obtained the statements that M. Arar
had made when he was subject to torture and
brought them back to Canada and gave themto the
RCMP and CSIS for their use in his investigation,
t hat woul dn't be a violation of any international
rule that you are aware of?

MR. BURNS: Prima facie | would
not regard that as a breach of Article 15, but |
woul d want to listen to your arguments before |
finally made my m nd up on that.

MR. CAVALLUzZZO: Comm ssioner,
just to correct the record, the evidence is not
t hat the Canadi an ambassador brought the statenment
back and shared it with CSI'S and the RCMP. The
evidence is that M. Pillarella brought the
statement back and gave it to the other
i ndi vi dual s at headquarters in DFAI T who shared
the information. | just wanted to ensure that
M. Pillarella...

MR. WALDMAN: Okay.
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Perhaps | could take you to just
one briefing note and ask you to comment on this.

| ama bit lost. | don't know the
number. It is one of the Wayne Easter books, book
1 of Wayne Easter. M exhibit |Iist doesn't go up
to that and we didn't put the number down.

It is Volume 1 of WAyne Easter.

THE COWM SSIONER: It is a menory
t ask.

MR. FOTHERGI LL: | believe it is
P-117.

MR. WAL DMAN: Exhibit P-117,

Vol ume 1, tab 49.

THE COMM SSI ONER: Forty-nine?

MR. WALDMAN: Yes. | just want to
illTustrate to you how the information was used.

Coul d you | ook to where it says
“Current Status"?

MR. BURNS:. Yes.

MR. WALDMAN: This is a briefing
note that was sent by the Assistant Comm ssioner
of the RCMP in charge of the Crimnal Intelligence
Directorate, Richard Proul x, on April 30th, 2003,
to the Comm ssioner of the RCMP, and under

"Current Status" it says -- and remember the
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evi dence before the Conm ssion is that M. Arar
was tortured and under torture he made statenments
to the Syrians.

It says:

"Arar remains in Syrian
custody. He was interviewed
by the Syrians and

vol unt eered he had received
training at the ... canmp in
Af ghani stan. "

Are those statements, as a
di stortion of what really happened in ternms of the
fact -- sort of negating and denying the torture,
does that cause you any concern?

MR. FOTHERGI LL: M. Conm ssioner,
| really do need to intervene at this point.

First of all, I amnot sure that
we really do have direct evidence of the treatnment
M. Arar received. That is a matter that | think
you are exploring through your appoi nt ment of the
speci al fact-finder.

And quite apart fromthat, this is
not a question that calls for this witness’
expertise to answer. This is a rather thinly

di sgui sed form of argument where M. Waldman is
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trying to recruit the witness to agree with himon
what is really a question of | ogical
interpretation of the facts rather than a question
that calls for expertise in international |aw.

THE COVM SSI ONER: M. WAl dman,
response?

MR. WALDMAN: Well, the first
thing is | thought the evidence before the
Comm ssion is that M. Pardy had assumed that from
t he very beginning M. Arar was subject to torture
during the periods of interrogation. That is the
basis of the facts, the assertion of fact | am
maki ng.

Second of all, the question I am
asking is whether this raises any -- this
statenment, because this is an exanple of how the
confessions were used by the RCMP, and | want to
know if this raises any concerns about viol ations
of international |aw.

THE COVM SSI ONER: I woul dn't
object to the rule that out of order for you to
ask the question on the assunption there was
torture, because | think there is going to be
evi dence, and whet her or not | eventually concl ude

t here was - -

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5941

MR. WALDMAN: Well, if we
assune - -

THE COWMM SSI ONER: Let me just
finish the ruling.

Whet her | concl ude there was or
not will be something at the end. But | woul dn't
rul e the question out of order on that basis.

On the other hand, | do think the
guestion that you have asked this witness goes
beyond the expertise that he -- with great respect
to you, Professor Burns -- that he brings to
assist this inquiry, and | think it is something
that is well within my expertise to eventually
rule on in my report.

MR. WALDMAN: Okay.

What woul d be your view, if we
assume for a second that officials were aware that
M. Arar had been tortured or had a reasonabl e
belief that he was being tortured while he was
being i nterrogated and instructions were sent to
t he ambassador to seek further information from
t he authorities who were subjecting M. Arar to
torture, what would be your view of that conduct,
if they were asking for the proceeds of the

i nterrogati ons that m ght have been conduct ed
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under torture?

THE COMM SSI ONER:  You are asking
his opinion with respect to --

MR. WALDMAN: I nternational |aw.

THE COMM SSI ONER: I nternational
| aw or CAT?

MR. WAL DMAN: Ri ght .

MR. BURNS: | really don't have an
opinion. It's just a personal view. | mean, |
don't think it falls within CAT specifically, not
the literal |anguage of the Convention, if that is
t he questi on you are asking.

MR. WALDMAN: Wbul d you not see it
as ai ding and abetting or encouraging torture to
ask sonmeone to get further information from
someone who had been subjected to torture before?

MR. BURNS: It would depend on the
circunstances. | nmean, if they are doing it to
find out the state of mnd or how this person is
bei ng held or what his condition is, et cetera,
et cetera, that is perfectly legitimte.

If they are doing -- and | think
this m ght be what you are suggesting -- | mean, |
don't know what the purpose of the governnment

official was or is alleged to have been in
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requesting the additional information. |If they
know he is being tortured and they request
information of the torturers, then it does seemto
me that the official would be running into
difficulty with the CAT.

MR. WALDMAN: Right. So let's
just be clear. |If the official requested from
mlitary intelligence, who are the people who are
detaining and torturing M. Arar, further fruits
of their interrogations, that would be problematic
as far as CAT?

MR. BURNS: [In my opinion, that
woul d be problematic, because they would be
presumably encouraging themto continue torturing
to get the additional information.

It would turn on the facts,

t hough. You would have to have really, really
power ful facts in those cases.

MR. WALDMAN: We have -- well, we
will let the Comm ssioner decide.

MR. GOVER: You are trying to
shock me, aren't you?

MR. WALDMAN: | prom sed, sir
that | would shock you a fewtimes and | think I'm

trying to do that.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5944

| wanted to deal with one | ast
area, which is the question of assurances.

You are going to have to forgive
me because | only have Suresh on ny conputer and
it was too long to print during the break, so |I'm
going to have to read you one paragraph of Suresh.

The issue of assurances arose in
Burns and Raffay in the context of the death
penalty and the Supreme Court of Canada rul ed that
because there was -- |'msure you are aware, that
because there was sufficient capacity to nonitor
and there was di pl omati c processes, that
assurances in the context of the death penalty
were sufficient. This also arose in the context
of Suresh.

Do you recall Suresh?

MR. BURNS: | know Suresh.

MR. WALDMAN: Are you famliar
with what the Supreme Court of Canada sai d on
assurances?

Shoul d | read you the paragraph
just to rem nd you?

MR. BURNS: Read it again, just so
that I -- Shock again.

MR. WAL DMAN:
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"It mght be useful to
comment further on
assurances. A distinction
may be drawn bet ween
assurances given by a State
that it will not apply the
death penalty through a | egal
process and assurances by a
State that it will not resort
to torture, an ill egal
process. We woul d signal the
difficulty in relying heavily
on assurances by a State that
it will refrain fromtorture
in the future where it has
engaged in illegal torture or
al l owed others to do so on
its territory in the past.
The difficulty becones acute
in cases where torture is
inflicted not only with the
col l usi on but through the

i mpetus of the State in
controlling the behaviour.

Hence the need to distinguish
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bet ween assurances regarding
t he death penalty and
assurances regarding
torture.” (As read)

Do you agree with that statement?

MR. BURNS: Sure, it is difficult.

MR. WALDMAN: I n the case of
Syria, you testified that Syria signed the CAT
| ast year. So when M. Arar was deported in 2002,
Syria had not signed the CAT.

Woul d you be concerned about
recei ving assurances froma State that had not yet
signed CAT with respect to not inflicting torture?

MR. BURNS: Right. Actually Syria
acceded to the CAT which goes beyond signing.

MR. WALDMAN: Okay, acceded. But
it was | ast year. When M. Arar was deported they
hadn't yet acceded.

MR. BURNS: It would depend on the

State, quite frankly. There are some States that

haven't yet ratified or acceded -- and there are
reasons they haven't done it, legitimte reasons,
usual ly reasons of econom c necessity -- and one

really would not be that concerned about

refoul ement to those St ates.
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Then there are other States, and
those States are States that we make specific
reference to in many of our decisions, especially
Article 22 decisions, and it is always a negative
reference, where they haven't not only not
ratified or acceded to the CAT, they haven't
acceded to Article 22, which gives individuals the
power to go to the Comm ttee Agai nst Torture.

So the short answer is, depending
on the State, yes.

MR. WAL DMAN: " m not sure, are

you famliar with the specific human rights record

of Syria?

MR. BURNS: Much of it, yes.

MR. WALDMAN: Okay. Wbuld you
feel conmfortable, given your know edge -- or would
you have felt confortable in 2002 -- given your

knowl edge of the serious human rights violations
t hat had were occurring in Syria and the fact that
Syria hadn't acceded to the CAT, and given what
t he Supreme Court said in Suresh -- accepting
assurances from Syria in that context?

MR. BURNS: [If | am Foreign
Affairs | would have to qualify my answer, and |

qualify it now. | would |Iook at the record of
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assurances and whet her they have been upheld by
Syria. | mean, you have to | ook at past practice
in order to gauge how they are likely to behave in
the future.

You woul d | ook at the human rights
record, and you would | ook at what international
instruments they had acceded to that would give
protection to a person in these circunstances.

If at the end of the day you had a
bad human rights record, no accession to
international instruments, and no record upon
whi ch you coul d base the assurance, then | would
be very, very careful. | would regard that as a
dubi ous one.

MR. WALDMAN: Those are ny
guestions. Thank you very much.

THE COWMM SSI ONER: Thank you,

M. WAl dman.

M. Fothergill?
EXAM NATI ON

MR. FOTHERG LL: Professor Burns,
by way of introduction, my name is Sinon
Fothergill and | am appearing for the Gover nment
of Canada.

" mwondering if |I could enlist
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your help in identifying some burdens of proof for
us in the Convention Against Torture.

MR. BURNS:. Yes.

MR. FOTHERGI LL: If I could ask
you first to address your mnd to Article 1.

The Convention is found at
tab 2 of the materials that have been prepared for
your testinmony.

In Article 1 we see there is a
prohi bition, not just on inflicting torture, but
al so on consenting or acquiescing to the
infliction of torture.

| "' mwondering if you could help us
in providing further clarity about what sort of
standard is applied by the Comnm ttee Agai nst
Torture to the concepts of consent or
acqui escence?

MR. BURNS: So far all we have
said is that the burden of proof is on the person
conmpl aining. We haven't really referred to the
standard of proof that the person would have to
meet with reference to that.

My own viewis that it would be
the civil standard of proof.

MR. FOTHERGI LL: So you would
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equate it with something in the nature of the
comon | aw test of wilful blindness.

| s that correct?

MR. BURNS:. Yes.

MR. FOTHERGI LL: All right. As a
practical matter, can you comment on the practice
of States?

Do States generally adopt this
common | aw test or is it a lesser or even a
greater test?

MR. BURNS: | really amnot in
a position to answer that question. | just
don't know.

This i ssue does not arise that
often in front of the commttee, so we have never
really analyzed it in any great detail.

MR. FOTHERGI LL: All right. I f we
turn then to Article 3, substantial grounds for
bel i eving that an individual would be in danger of
bei ng subjected to torture, you were already taken
to the United States' understandi ng as distinct
froma reservation of what that means, and that is
the U.S.' standard of nmore |likely than not. |
t hi nk you agreed with M. Wal dman's suggesti on

that that is, in the view of the Commttee, a
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serious difference of views, if |I can put it that
way, between the Comm ttee and the United States
of Ameri ca.

s that true?

MR. BURNS: Yes, and | am pl eased
to hear you call it a difference of views because
at this stage that is all it is.

MR. FOTHERGI LL: All right. Are
you aware that at |east in some cases Canada al so
applies the standard of nmore |ikely than not when
determ ni ng whet her somebody faces substanti al
risk of torture?

MR. BURNS: As a matter
of practice?

MR. FOTHERGI LL: Yes.

MR. BURNS: No.

MR. FOTHERGI LL: We referred
briefly yesterday, and we can do so again if
necessary, to a recent decision of our Federal
Court of Appeal in a case called Li that was
i ssued in January.

Are you famliar with that case?

MR. BURNS: | actually read an
el ectronic version of it about two weeks ago.

So | wouldn't say I"'mfamliar with it. | know
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of it.

MR. FOTHERGI LL: You know of it.

MR. BURNS:. Yes.

MR. FOTHERGI LL: You said
something quite interesting earlier, and I'm
wondering if I"minterpreting it correctly.

s the difference of views with
the United States based upon the fact the United
States has formally regi stered an understandi ng
of how that provision operates in all cases as
opposed to | eaving open the possibility that a
di fferent standard m ght be applied in
di fferent cases?

MR. BURNS: [If you are asking for
a yes or no answer, | would probably say yes with
gqualifications.

MR. FOTHERGI LL: All right.

MR. BURNS: | would put it
slightly differently.

We take the view that there nust
be a real risk, which may be a probability but in
certain circunstances may be | ess because of the
circunstances.

MR. FOTHERGI LL: Yes.

MR. BURNS: So we agree that
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in, abstractly, 98 per cent

American probability test

of all cases the

probably meets our

t hreshol d anyway, but it is the other little gr

of cases where they are st

i di

dactically

applying that test where we would not, with

respect, we would not, that the

rests. A very small marg

n.

MR. FOTHERGI LL:

say, this is an articul ati

on of

di sagr eenment

| was going to

the i dea that a

low risk of a very serious outcome --

MR. BURNS:

Preci sely.

MR. FOTHERGI LL:

-- perhaps can

be conmparable to a high risk of a |less serious

outcome and the two nmust be vi ewed - -

MR. BURNS:

exactly in Bolton and --

Yes.

MR. FOTHERGI LL:

agree with me, and | don't

to it, that Canada i s not

Lord Rei d

oup

Yes. So you will

think we need to refer

bei ng

criticized for

application of the more likely than not test in

certain cases?
MR. BURNS:
oversi ght.

--- Laughter / Rires

That

MR. FOTHERGI LL:
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t ake your point.
--- Laughter / Rires

MR. FOTHERGI LL: | was going to
suggest that one possi bl e explanation for that,
however, is that Canada has not bound itself to
al ways applying the standard, and it could be that
in the cases where that standard has been applied
it was, in fact, appropriate, given the risks
i nvol ved?

MR. BURNS: | would not disagree
with that. | just don't know.

MR. FOTHERGI LL: But certainly
the Comm ttee woul d have had the opportunity to
address it in its nmost recent report, had it
wi shed to?

MR. BURNS: [If the Comnmttee had
turned its mnd to that question, and if the NGOs
had specifically raised it. Because |I'mnot sure
t hat the Canadi an government did, didit?

MR. FOTHERGI LL: I'mnot in a
position to advise, |'msorry.

Al'l right. Let's carry on.

Anot her very short question | think. Article 10,
t he obligation of the State party to educate and

informits officials.
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| take it Canada has never
been criticized for any failing in respect to
compliance with Article 10 to your know edge?

MR. BURNS: Not that | am
awar e of.

MR. FOTHERGI LL: The final area
| want to discuss with you is one of the
recommendati ons that was made in the recent
Commttee's report on Canada. This is the one
about:

"A State Party should insist
on unrestricted consul ar
access to its nationals who
are in detention abroad with
a facility for unnonitored
meetings and, if required,
appropri ate medi cal
expertise."

First of all, can you give us any
coment on the genesis of this recommendati on or
any sort of elaboration?

MR. BURNS: | suspect it was the
lraqis. | assumed when | read that somebody who
was i nvolved in Arar had drawn it to the attention

of the Commttee, and this is the result of that.
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But | may be wrong. | have just never seen it
before in any of the reports of the Commttee.

MR. FOTHERGI LL: Do you recognize
that there may be sone very real and practical
l[imtations on the ability of a country such as
Canada to insist on this kind of consul ar access?

MR. BURNS: Oh, yes, there are
obvious Ilimtations. One, you have got to be
aware of it first.

As | say, in the sort of standard
case where somebody is just picked up in a foreign
country for selling drugs, Canada may never know
about it, and the individual my not want Canada
to know about it. So that is one.

The ot her one is, there is not a
heck of a ot a consul can do. It is quite
different if you are the consul in Liverpool and
you are dealing with the British government in
getting access, and you are the consul in a very
small remote country which is not very synpathetic
to western ideals and val ues and believes that
this individual is a threat to it.

What can a consul do? A consul
can demand access and very often get access. But

access in private? | think that is alittle
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dubi ous in many cases. Getting access may take a
long time because of the way in which the domestic
agencies react to the request. There are all
sorts of reasons why it is going to be very
difficult.

MR. FOTHERGI LL: All right.
Thank you. Those are my questi ons.

THE COWMM SSI ONER: Re-exam nati on,
M. Gover?
EXAM NATI ON

MR. GOVER: Thank you,
Comm ssi oner.

| have one question, which is a
slight variation on a question that was asked by
M. Waldman, and it is a hypothetical question
t hat goes al ong these |lines, Professor Burns.

Woul d sharing informati on about a
Canadi an with a regime in which that Canadi an was
bei ng detained and at risk of torture constitute a
viol ation of the Convention Agai nst Torture, in
your opinion?

MR. BURNS: Sharing information
sinpliciter may not, but sharing information with
t he knowl edge that it would lead to torture |

think in all probability would.
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MR. GOVER: Thank you very much.

THE COWM SSI ONER: Well, let ne
t hank you, Professor Burns. That conpl etes your
evi dence.

MR. BURNS: Thank you.

THE COMM SSI ONER: | thought you
denmonstrated your expertise and | appreciate very
much your sharing that with us.

MR. BURNS: And the limts of it.
--- Laughter / Rires

THE COWMM SSI ONER: The ot her
observation, just before you | eave, your teaching
background was evident.

--- Laughter / Rires

This material was not only very
informati ve, but was presented in a very
interesting way and | appreciate it very much.

MR. BURNS: Thank you very much.

THE COWMM SSI ONER:  You can
step down and we will just figure out where we go
from here.

M. Caval luzzo, what is next?

MR. CAVALLUZZO: Comm ssioner, we
have our next wi tness, Professor Of she, who can

start right nowif you want, or we can break a few
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m nut es.

THE COVM SSI ONER: " mcontent to
start, unless there is any request for an
adj ournment or a recess.

MR. CAVALLUZZO: That's fine.

Prof essor Of she.
--- Pause

MR. CAVALLUZZO: Can we conmence?
Is it all right? Fine.

Comm ssi oner, our next w tness
is Professor Richard Ofshe and | would introduce
you to him

Prof essor, would you prefer to be
sworn or affirmed?

MR. OFSHE: Affirmed.

THE COWMM SSI ONER: Coul d you st and
t hen, please, Professor?
AFFI RMED: RI CHARD J. OFSHE

THE COWMM SSI ONER:  Your full name?

MR. BURNS: Richard Of she.

THE COWMM SSI ONER: Thank you.

MR. CAVALLUzZZO: M. Comm ssioner,
at the outset | would like to establish Professor
Of she as an expert in interrogation methods with a

special focus or interest in the theory and
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classification of true and fal se confessions.

| would like to introduce as the
next exhibit the reference materials, or Book of
Document s whi ch have been prepared for Professor
Of she' s evi dence.

THE COVM SSI ONER: Exhi bi t
No. P-127.

EXH BI T NO. P-127: Book of

Documents entitled "Reference

Mat erials Conpiled in

Rel ation to the evidence of

Prof essor Richard J. Of she"
EXAM NATI ON

MR. CAVALLUzZZO: Professor Of she,
you are currently Professor Enmeritus in the
Depart ment of Sociology at the University of
California at Berkeley?

MR. OFSHE: Correct.

MR. CAVALLUZZO: In respect of
your education, you received a Ph.D. in Sociol ogy
in 1968 at Stanford.

MR. OFSHE: Correct.

MR. CAVALLUZZO: And you have
t aught at Berkel ey since 1967.

MR. OFSHE: That is also correct.
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MR. CAVALLUZZO: That was a
very interesting time to be at Berkeley. | wish I
was t here.

MR. OFSHE: The best of tinmes.

--- Laughter / Rires

MR. CAVALLUZZO: | n any event you
have taught consistently at Berkeley since 1967 in
t he Department of Soci ol ogy.

MR. OFSHE: That's right.

MR. CAVALLUZZO: During that
period, in 1971 you were a Visiting Professor in
t he Departnment of Soci ol ogy at Stanford.

MR. OFSHE: Yes.

MR. CAVALLUZZO: Apart from your
current teaching position, | understand that you
are also a Fellow at the Center on W ongf ul
Convi ctions at Northwestern University School of
Law i n Chi cago.

MR. OFSHE: Yes.

MR. CAVALLUZZO: In regard to a
number of awards, you have, | guess, been the
partial recipient of Pulitzer Prize for Public
Service in 1979.

MR. OFSHE: The Prize is actually

awarded to the Point Reyes Light newspaper. The
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Gold Medal is the only one that goes to the
institution. | did the work jointly with other
peopl e that won the Pulitzer Prize for the Point
Reyes Light, a tiny newspaper in western West
Marin County, California.

MR. CAVALLUZZO: The sane
newspaper was al so awarded the California
Newspaper Association Award in 1980.

I's that correct.

MR. OFSHE: That is correct.

MR. CAVALLUZZO: You were also the
reci pi ent of the Roy Dorcus Award for the Best
Paper on Clinical Hypnosis of 1984.

MR. OFSHE: 1994.

MR. CAVALLUZZO: 1994, excuse ne.

You have a nunber of professional
member shi ps, including the American Soci ol ogi cal
Associ ation, the American Psychol ogi cal
Associ ation, and so on and so forth as is set out
on page 2 of your CV.

MR. OFSHE: That is correct.

MR. CAVALLUZZO: Your professional
activities are set out at page 2, at the bottom of
page 2, and | need not refer to them other than

havi ng counsel read them
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You are the consultant and have
been the consultant to a nunmber of police and
prosecutori al agencies that are set out in page 3.

I's that correct.

MR. OFSHE: That is correct.

MR. CAVALLUZZO: I ndeed, |
understand fromyou this morning that you have
been an expert witness in judicial proceedings on
over 230 occasions.

MR. OFSHE: That is correct.

MR. CAVALLUZZO: In regard to your
publications, they are many and | will only refer
to a few of them Perhaps if we can go to your
CV, starting at page 7, it would appear in about
1989 you published a paper entitled "Coerced
Conf essions: The Logic of Seem ngly Irrational
Action"?

MR. OFSHE: Right. That is the
first in the series on interrogation.

MR. CAVALLUzZZO: That is what
| not ed.

In 1992 you wrote another
paper entitled "Coercive Persuasi on and
Attitude Change.™

|s that correct.
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MR. OFSHE: Yes.

MR. CAVALLUzZZO: Then if we go to
page 8 we see a series of published articles
relating to the i ssue upon which you will be
testifying today.

In 1995 you wrote an article
entitled "I" mGuilty If You Say So"?

MR. OFSHE: Yes.

MR. CAVALLUZZO: In 1997 you
co-aut hor a paper with Richard Leo entitled "The
Soci al Psychol ogy of Police Interrogation: The
Theory and Cl assification of True and Fal se
Conf essi ons"?

MR. OFSHE: Correct.

MR. CAVALLUzZZO: That can be
found, M. Comm ssioner, behind tab 2 of the Book
of Docunents.

As well, in 1997 you coaut hored
anot her paper with Richard Leo entitled "The
Deci sion to Confess Falsely: Rational Choice and
lrrational Action".

| s that correct?

MR. OFSHE: Correct.

MR. CAVALLUZzZO:. That,

M. Comm ssioner, can be found behind tab 3 of the
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Book of Docunents.

There are several other papers
relating to coerced confession; for exanple, at
page 10, if you go to four articles up, in 1988,
"Coerced Confessions: Case Studies in The Tactics
and Persuasion".

In 1988, the next paper, "Thought
Ref orm ng I nterrogations in Anmerica".

On the next page as well -- your
CVis filled with these kinds of articles and |
woul d i ke to move on fromyour published articles
to presentations that you have made at judi ci al
conferences, starting at page 13 of your
curriculumvitae.

It started back in 1994 and it
woul d appear to have cul mnated in 2004 on a
conference at the Annual General Meeting of the
Ontario Court of Justice in this city, Ottawa.

The title of your presentation was "Interrogation
and Coerced and Fal se Confession"?

MR. OFSHE: There is actually one
nmore past that, a conference at Brooklyn Law
School also in 2004.

MR. CAVALLUzZZO: Okay. As well, |

see that you are also involved in training of
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attorneys and investigators, the very | ast page of
your curriculumvitae, page 21. 1In 2004 you were
invol ved in these kinds of trainings.

I's that correct.

MR. OFSHE: Correct.

MR. CAVALLUzZZO: The final point,
apart fromthe fact that you have made
presentations to judicial conferences, have
testified numerous times in court proceedi ngs on
this particular issue, | understand as well that
your published works on police interrogation and
producti on of true and false confessions have been
cited quite often in judicial authorities, both
Canadi an and Anmeri can.

I's that correct.

MR. OFSHE: They have certainly
been cited. | don't know how often, but they have
been cited.

MR. CAVALLUzZzZO: M. Comm ssioner,
on that basis | would ask that Professor Of she be
found to be an expert witness in the areas | have
subm tted.

THE COMM SSI ONER: Ms Edwar dh, any
guestions or subm ssions?

MS EDWARDH: No, other than to
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acknow edge that the witness is well qualified to
gi ve opinion evidence in this area.

THE COMM SSI ONER: M. Fothergill?

MR. FOTHERGI LL: No questi ons,
t hank you.

THE COMM SSI ONER: Or subm ssions?

MR. FOTHERGI LL: No.

THE COMM SSI ONER: | am sati sfied
that the witness is well qualified to give expert
evi dence and express opinions in the areas
i ndi cated by M. Cavalluzzo.

Pl ease proceed.

MR. CAVALLUZZO: Thank you, sir.

Comm ssioner, really if I could
summari ze the areas in which Professor Ofshe wil
be testifying to: Initially we are going to
di scuss the general principles through which
interrogation | eads to confession, and while
t hough torture fits into this analysis, it plays a
uni que rol e.

Second, we are going to
be reviewing M. Arar's account of his
interrogation and di scussing the principles,

t he general principles, with Professor Ofshe in

respect of an application of those principles to
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t he process.

Then, finally, we will be
di scussing the conclusion that the type of
interrogation programto which M. Arar was
exposed is likely to drastically raise the rate at
whi ch false confessions are likely to be obtained
fromboth actual terrorists and persons who are
conpletely uninvolved in terrorism

Just at the outset, Professor
Ofshe, if we could just talk briefly about the
tactics used during interrogation in respect of
the three objectives that these tactics are
i ntended to achi eve.

MR. OFSHE: Interrogation is a
process of influence. It can't be | ooked at
simply as a laundry list of factors that are
thrown into a pot and cooked into a stew. It is a
process that is time-ordered. Certain things have
to occur before other things are likely to happen
and interrogation is built to influence a person
to come to see the world in a certain way and then
to make deci sions based on their perception of the
world as they find themselves init. So it is an
ongoi ng, noving-through-time process.

For conveni ence sake, | think it
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do with setting a stage, and then there are two
factors that are dynam c that over the course of
time change people's perceptions and i npact their
deci si on-making as their perceptions change.

These three factors | sinply | abel
as factors relating to a sense of powerl essness,
factors relating to a sense of hopel essness, and
factors intended to nmotivate a person to conmply
with what the interrogator wants.

It works best, or at | east
interrogation is built on the assunption that it
wor ks best, to first create a sense of
power | essness. That has to do generally, in a
standard i nterrogati on done by police agents, in
certainly Western society, and |I think the nodel
applies to torture-driven interrogations as well.

After all, torture-driven
interrogations are actually a step backward.
Modern police interrogation derives from
torture-driven interrogations. What we see
historically is a process of repudiating
various kinds of torture, mnimzing the torture

t hat appears in interrogation, and ultimtely
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shifting fromtorture as a legitimte or as an
accepted motivator in interrogation to other
nmoti vators having essentially the sanme role that
torture once played.

So for me, | ooking at torture and
interrogation is actually taking a step backward,
| ooking at a | ess sophisticated rather than a nore
sophi sticated system | have certainly seen some
exanpl es of torture-driven interrogations in the
United States in the recent past. So it is not
entirely outside of nmy experience, but thankfully
it is rare in my experience.

The setting factors are those of
where the interrogation takes place, the demeanour
that the interrogator effects, the apparent
certainty that the interrogator attenpts to exude.
Al'l of this is designed to make the target of the
interrogation feels as if he or she is utterly
hopel ess, that they have -- I'msorry, utterly
power |l ess, that they have no ability to control
what i s happening to them

Hence, in a nodern interrogation
the session tends to take place at a police
station as opposed to soneone's home. Obviously

they will feel |less confortable and be made nore
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aware of the power of the State to interfere with
their lives if they are taken into a secure area,
a place where they have a sense that they have to
be passed in and out at the pleasure of the
interrogator, they are surrounded by agents of the
State, and they are well aware of the fact that

t hese agents of the State have the ability to
interrupt the normal flow of their |ives.

The interrogator will al ways
effect an attitude of absolute certainty in what
he or she is saying. The interrogator will appear
never to credit what the suspect says about an
alibi, even if the interrogator has personal
doubts about the information they are using and
may suspect that the suspect is telling the truth
when t he suspect says, "I was with my girlfriend
two Thursdays ago." The interrogator dares not
reveal that because that will destroy the
interrogator's sense -- or his appearance of being
al |l -powerful and being all-know ng.

These vari abl es designed to
create powerl essness merely set the stage for
an interrogation. As we will see if we | ook at
M. Arar's interrogation, the powerl essness

factors are extraordinarily strong, far stronger

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5972

t han one sees in a nodern interrogation in a
western society.

In that setting, the setting
defined by where and how the interrogator acts,
the first thing that needs to be acconplished is
for the interrogator to convince the person who
initially believes, "I will be able to survive,
get through this situation in relatively good
shape, or wi thout any maj or damage, nerely by
denyi ng what |I'm accused to have done."

The object is to change their
perception of their situation fromone in which
they are all right and the future holds no great
problem for them by sinply saying that they did
not hi ng wrong, to one in which they become
convinced that their situation is utterly
hopel ess, that like it or not, innocent or not,
confessing or not, their future is known.

The interrogator will try to
convince the person that, "I have so much evidence
agai nst you or my position is so strong that |
don't need your confession in order to make ny
case. MWhat it is that | want to acconplish, |
have al ready acconplished. |I'mtalking to you for

reasons that, all things considered, probably
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benefit you nmore than they benefit me". [In other
words, to take a line fromthe Treasurer of the
Sierra Madre, "I don't need your stinking
confession. | have everything that | need,
overwhel m ng evidence to link you to the crinme."
The object is to take someone who
feels confident, especially if they are innocent,
that they did not commt the crinme and make them
realize it makes no difference what you think.

Your situation is hopeless. When this session is

over, you will move on to the next step of the
process, whatever that is. 1In the ordinary police
interrogation that would be arrest, indictment,

prosecution, trial, conviction and puni shment.
Al'l of these things are determ ned because | have
so much evidence agai nst you

Agai n, conmparing that to
M. Arar's situation, one in which he certainly
didn't know what the systemheld in store for him
in the future and was certainly fearful of it, at
some point he nmust have conme to a feeling of
extraordi nary hopel essness, probably far nore
hopel ess than an ordinary person accused of a
crime in any western society that | have any

experience with.
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MR. CAVALLUZZO: Just stopping you
there. In respect of the information that the
interrogator | eads the target to believe he or she
has, are there any legal strictures as to whether
it must be credible information, reliable
information, truthful information, or are there no
l[imts at all.

MR. OFSHE: It depends on what
country you are in. |In England, for exanple, it
is prohibited for police to lie to suspects about
t he strength of the evidence that they have. An
interrogation will be thrown out, or the result of
it will be thrown out, if police overstate the
strength of the evidence.

In the U.S. it is conpletely the
opposite, and | gather in Canada it is also
perm ssible for police to overstate the evidence.
It is a difference in cultural attitude.

| have no doubt that the freedom
to overstate evidence makes for a nmuch nore
powerful interrogation. | also don't believe that
merely that ability will necessarily produce false
conf essi ons.

It is a social judgnent as to how

a society wants police to act that controls what
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t he soci ety produces. Tactically, there is no
guestion in my m nd that overstating the evidence
is a very powerful tactic and potentially a very
dangerous tactic because the ability to overstate
t he evidence can | ead to a sense of hopel essness
in the mnd of sonmeone who knows they did not
commt the crime. While that al one ought not to
produce a false confession, it can open the door
to a false confession if other things occur.

It varies fromculture to culture,
but it is very powerful. Certainly, if the person
is convinced that the interrogating agent has
enor mous amounts of information, details about
their lives for exanple, can al nost substitute for
specific information about their involvement in
the crime, anything that contri butes to creating
t he impression that the interrogator has vast
amounts of information is going to enpower the
i nterrogator.

MR. CAVALLUZZO: Okay. Thank you.

In terms of the third principle or
the third tactic, that of notivation, | wonder if
you m ght expand on that, because you tal k about
di fferent degrees of notivation which are cruci al

for interrogation methods.
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MR. OFSHE: Even if a person has
been convinced that the interrogator believes they
have overwhel m ng evidence |linking themto the
crime, even if they come to the point where they
recogni ze that continued resistance is effectively
futile, they are never going to convince the
interrogator, who really stands for the State in
his role inrelation to the suspect. It is the
accusi ng agent, the accusing authority is
i movable. That is not necessarily going to | ead
someone to decide, "Well, gee, | should confess."”
They still need to be notivated.

I n modern interrogations, there
are a series of notivators that can be introduced,
running fromrelatively |low end, in terms of their
power, to extraordinarily high end, with torture
generally going beyond what one sees in nost
interrogations in western society.

Low- end notivators, as they
function in typical police interrogation, have to
do largely with if an interrogator has established
some rapport with the suspect, if the interrogator
has been successful in convincing the person that
they are caught, and if in fact they know t hat

t hey are caught, then appeals to play the gane,
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"do the right thing", "be a man, at |l east in ny
eyes", "do what sonmeone who at | east has the
integrity to admt to having done something that
you have been caught doing", "why continue to
l[ie", "do something that presents yourself to me
and to the rest of the world in a somewhat better
l'ight", can be a sufficient notivator to get
someone who knows they have commtted the crinme to
say "okay, you've got me", because they know t hat
t hey are caught.

| have never seen an innocent
person electing to give a false confession nerely
because the interrogator said "do the right
thing". Usually the innocent person says, "I have
been telling you the truth for the last five hours
and you refuse to believe me."

They are at | oggerheads over this
i ssue of whether the person commtted the crime or
not .

The innocent person is not about
to move off that. The person is not about to
admt to something that they didn't do, or
certainly, if we anal ogize this to M. Arar's
situation, not about to admt that he is involved

in international terrorismmerely to please the
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i nterrogator when he knows he wasn't.

The m d-range interrogators, as
t hey appear in nost interrogations that | see,
have to do with trying to get the person to begin
to think about the future, think about what the
crimnal justice systemholds for them and to
give themvery subtle suggestions that, "In the
future, given the future that is in store for you,
you will fare better if you elect to confess now,
if you elect to show renmorse now. "

St atements which apparently have

some history in Canadi an | aw about "it woul d be
better if" are suggestions that "it will be better
for you if you confess", without |inking up

explicitly the consequence, without prom sing
anything explicitly, but merely suggesting, and
sonmetimes quite powerfully suggesting, that the
systemwi ||l treat you better if you confess.

That is clearly an i nducenment
beyond just "l ook better in ny eyes".

Beyond that, there is the
i ntroduction of obvious psychol ogi cal coercion,
and that is acconmplished in one of two ways,
typically: either through blatant |inking up of a

contingency between confession and a consequence
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of m ni mal puni shment or denial and a consequence
of maxi mum puni shment by sinmply asserting: This
will followif you do that, and something el se
will followif you do something else. On the one
hand, you could get the death penalty; on the
other hand, | will talk to the judge, who is a
friend of mne, or the prosecutor. | will some
way i ntervene for you.

And that kind of explicit prom se
can get made.

But the idea that there will be a
strong |link between confession or denial and a
subsequent result can be gotten across, can be
successfully communi cated, through suggesti ons.
And there is research that denonstrates that this
is the case.

And certainly in America these
days police are trained to comunicate threats of
harm and offers of |eniency through sub-Dbl atant
suggestions. | have seen that hundreds -- well,
that is an exaggeration -- dozens and dozens and
dozens, perhaps as many as a hundred times, in
interrogations in the U S. where a series of
statements are made by the interrogator.

| f one pulls those statenments and
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| ooks at them it is very clear that a theme is
bei ng i ntroduced and that theme is: contingent
upon confession, "you will get lenient treatnment”;
contingent upon continued denial, "you are |ikely
to be charged with the worst version of the crine
that is likely to have the much stronger

puni shment". In effect, the nmessage is

communi cated quite well and is understood.

That puts the person in a position
in which there is a benefit and a strong benefit,
power ful benefit, for confessing, and a puni shment
for continuing to deny. That can produce a
decision to give a fal se confession.

Someone who has been made to
believe that their situation is hopel ess, has
accepted the idea that because they think the
police would never lie to themall this evidence
t hat the detective tells themis arrayed agai nst
hi mthe detective genuinely believes exists --
even though the person knows that it is in error,
t he detective believes it. The detective is a
reasonably smart person with a ot of skills --
with a | ot of history and experience at the job.
"The detective thinks I commtted the crime. The

detective tells me there is evidence that |inks nme
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to the crime. Other people will see it the same
way, " which is, of course, what the detective says
about the prosecutor, the jury, the judge, and so
on. "My fate is determ ned."”

An innocent person feeling that,
bel i eving that, now given an option of confessing
to the crime, especially if it is put out in a
scenario formthat transforns the severity of the
crime fromhigh to | ow, such as premeditated
mur der versus accidental killing versus
sel f-defence, arrays a series of different crines
that carry different |evels of punishment and the
person is given the opportunity, very often in the
formof some scenario for the crime articul ated by
t he interrogator, that goes, "This | ooks like a
premedi tated nmurder, but what | think happened,"”
and then tal ks about how, "Harry was a bad guy.
That is why you were carrying a gun. When you two
met up, he became aggressive. He made a nmove |i ke
he was going for his gun, and then, in the best
Texas style, you beat himto the draw, you shot
him It was just self-defence."

The interrogator signals he is
willing to accept that. The person i s now

confronted with an opportunity to mnimze their
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| 0ss.

There are scenarios that police
use for hom cides, for sexual abuse crinmes, that
are tailored to get that nmessage across.

A desperate, confused, anxious,

i nnocent person m ght at that nmoment elect to give
a fal se confession, believing it is the only way
to mnimze their punishment, perhaps save their
lives. That is typically where false confessions
come about.

For someone who knows they have
commtted the crime, when confronted with that
sort of coercion, it |ooks like the best deal that
t hey can ever get, and that can also lead to
coerced but nevertheless reliable statements. But
it will produce false confessions.

And then we go beyond that to
something that is rarely seen, and that is the
i ntroduction of torture.

Torture, physical coercion of any
sort, is simply a much nore i mmedi ate and nmuch
more powerful notivator than suggesting things
about what your punishment will be in the future
or whether you will get to go home at the end of

the day. Depending on the strength of the
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torture, it as a nmotivator gets increasingly
power f ul .

| think everyone who either knows
anyt hi ng about the history of interrogation,
studies it, thinks about it in ternms of what you
have to do to notivate sonmeone to conply to
anything, will clearly recognize that torture is
an enornmously powerful notivator, but it fits in
the same system

I f the individual has already been
convinced that the interrogator is i movable, then
it makes no sense to resist the torture. The only
thing in front of themis to mnimze the anount
of torture. That is the only choice they've got.
And they can do that by conplying. And the nore
severe the torture, the stronger the notivator to
do that, to cut it off.

And if you can succeed in cutting
it off by giving a false confession, that can
start to ook like a very attractive alternative,
and per haps you don't want to think about what is
in store for you in the long run if you do that
because you are concerned about m nim zing the
puni shment at the noment.

So |l think, as | see it, torture
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is an extension of what we see going on in nodern
interrogation. It sinmplifies things. 1t can
provi de, dependi ng on how strong the torture is,
such a powerful motivator that primtive
interrogation systems don't necessarily have to
work very hard to convince someone that their
situation is hopeless. |t becomes immedi ately
obvi ous that the situation is hopel ess as the pain
of the torture becomes excruciating, and the fact
t hat the person anticipates that the torture wil
go on because they see no cavalry com ng over the
hill to rescue them So therefore, they see
not hing; a future filled with nothing but nmore of
t he same and perhaps worse torture.

Torture becomes just a very
power ful motivator and is very |likely to produce
conpliance, perhaps nore likely to produce false
confession than true confession, sinply because if
someone has sonmething to genui nely confess,
especially if we are thinking about ideologically
or politically notivated individuals, they may be
willing to hold out [onger than someone who is in
fact conmpletely uninvolved, has nothing to protect
in the sense of no commtment to the organization

that they are accused of being a representative

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5985

of, and that person is freer to think about howto
deal with their current situation. And the
current situation has been designed to | ead them
to reach the decision to comply; hence, they want
to confess, they want to confess falsely if that
will end their torture. And there is nothing to
restrain them other than perhaps the realization
that in the long run it is not going to work.

Certainly anyone who operates a
systemthat depends on this has got to be aware of
its potential to produce either intentional
deception on the part of people who have an
i nvol vement in an outlaw group that they are
trying to protect or people who sinmply want to end
the torture by telling them what they need to
hear .

And so these systenms woul d have to
i nvol ve checks on the stories that are told to
separate out the true fromthe fal se because they
must be accustoned to getting false statements
from people subject to this sort of torture.

MR. CAVALLUzZZO: | wonder if we
m ght turn then to some particulars of M. Arar's
det enti on.

| wonder if the clerk m ght give
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you Vol unme 8?

Prof essor Ofshe, if you woul d
refer to tab 693, and if you go to page 3 of 6, |
just want to highlight certain facts before
M. Arar arrives in Syria.

|f you go to the bottom of the
page, you will see that on October the 8th
M. Arar is still in New York City in the United
States and -- about 15 lines up -- he is woken up
by a guard. He is then chained and shackl ed and
he is brought before a person, a director of the
I NS, and he is told a decision has been made and
he is also told he will be deported to Syria.

The facts are, prior to this time,

he had been threatened with that deportation and

said, "Don't send me to Syria. | will be
tortured.™

I n any event, it goes on. He was
driven to an airport and you will see he was put

in a plane. He was chai ned and shackled in the
pl ane. He was along with others. They flewto
Washi ngton, D.C. and then eventually they ended up
in Jordan, and he is with some four or five people
in the airplane. He is taken to Jordan. He is

met in Jordan by a nunber of people. Six or seven
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Jordani an men were waiting for him They

bl i ndf ol ded him chained him and put himin a
van. They made hi m bend his head down in the back
seat and then this man "started beating me. Every
time | tried to talk, they beat me", et cetera.

He is in Jordan for a particular
period of time.

If you go on to page 4 of 6, he
continued to be blindfolded. They asked him
certain routine questions. And then he is there
for -- | amgoing to nmove on now.

He is there for a period of time,
of hours, and then finally, if you go eight Iines
down, it says:

"Over an hour |ater, we
arrived at what | think was
t he border with Syria."

So he arrives in Syria finally.

He is put in another car, is
driven for about three hours, taken into a
bui | ding where there were guards who went through
hi s bags and took sonme chocol ates that he had
bought in Zurich.

| assume that the taking of those

chocol ates is going to enhance his powerl essness,
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presumably, in ternms of the principles you are
tal ki ng about.

MR. OFSHE: 1In ternms of the
principles | amtalking about, everything that you
have read is so obviously going to i npact someone,
to give them a sense that they are utterly
power | ess, from being picked up at Kennedy
Airport, which you did not read, but then held,
transported fromwestern society, obviously with
great care and at great expense, to the M ddle
East, has got to be an experience that proves to
you that you are utterly powerless to resist this
fate.

It is worse than nmy trying to
change planes at O Hare Airport yesterday.

--- Laughter / Rires

MR. CAVALLUzZZO: |If we can nmove on
from O Hare.

MR. OFSHE: Thankfully.

MR. CAVALLUzZZO: The good
prof essor was del ayed three hours | ast night at
O Hare airport for those who do not know.

I n any event, it goes on.

Picking up three lines |ater.

"Three men canme and t ook ne
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into a room | was very,
very scared. | was crying
all of the time. They put ne
on a chair and one of the men
started asking me questions.

| later | earned this man was
a ... Colonel. He asked nme
about nmy brothers and why we
had |l eft Syria. | answered
all the questions. If I did
not answer qui ckly enough, he
woul d point to a metal chair
in the corner and ask, do you
want me to use this?"

| guess anot her signal to the
target that your situation is hopel ess.

MR. OFSHE: Training of obedience
as well. Having read some of M. Arar's account
of his experience, | know that he did not know
what that chair was. But obviously the
interrogator is pointing out something to him
which he will eventually |learn what its function
is.

It is obviously pointed out to him

as a threat of what the future holds for you. All
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of this is setting the target, M. Arar, up to
recogni ze that he had better conply.
MR. CAVALLUzZZO: Okay. Now, it

goes on. Apart fromthese threats, he said,

pi cki ng up:
"There was no violence. Only
threats. At about 1:00 in
t he morning the guards came
to take me fromny cel
downstairs. We went into the
basenment and they opened a
door and | | ooked in. | just
coul d not believe what | saw.
| asked how | ong | would be
kept in this place. He did
not answer. But put me in
and cl osed the door. It was
i ke a grave, exactly |like a
grave. It had no light. It
was three feet wide. It was
six feet deep. It was seven
feet high. It had a netal
door with a small opening in
t he door which did not let in

the light because there was a
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pi ece of metal on the outside
for sliding things into the
cell. There was a small
opening in the ceiling..."

We have heard earlier there were
cats and rats that were urinating, and so on and
so forth.

Just your coment in terms of that
ki nd of detention condition in which M. Arar
found himself from October to about | ate August of
t he next year.

MR. OFSHE: | suppose it would be
reasonable to say that this is the equivalent in
terms of the setting to what | have descri bed as
comonpl ace in interrogation in western society,
done at the police station rather than at
someone's home, in order to communi cate a
particul ar message.

Here the message is com ng through
| oud and clear in everything and up to the
abom nabl e conditi ons under which he recogni zes he
is going to be kept, not knowi ng how | ong; all of
it purposive, designed to communi cate a certain
message to him and it is a message that | cal

power | essness.
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MR. CAVALLUzZZO: Okay. Now, it
pi cks up fromthere and you will see that physical
beatings started that day. | amjust picking up

here, hal fway down:

"The beatings started that
day and was very intense for
a week. And then |ess

i ntense for another week.
That second and the third
days were the worst. | could
hear other prisoners being
tortured and scream ng and
scream ng. Interrogations
are carried out in different
rooms. One tactic they use
is to question prisoners for
two hours and then put them
in a waiting roomso they can
hear the others scream ng and
t hen bring them back to

continue the interrogation.”

And | guess that kind of periodic

beatings, along with waiting time listening to

others scream nust

MR.

have sone i npact as well.

OFSHE: He is |earning that
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his situation is not unique. The others are
screamng. | don't know how i ntense his beating
was at that point, whether he was scream ng. But
if he wasn't and others were, that nust have
gotten across to himthe idea that it is possible
t hat worse things can happen.

To assault sonmeone for a period of
time and let themsit while they hear the sounds
of torture going on around them has got to
communi cate the nmessage: this is just a tenporary
break. It is going to focus all of their
attention on this experience, the fact that it
appears to be the business of what goes on here,
that it is continuous, and that how long it wl
go on and what breaks there will be are entirely
up to those who control it, making himvery aware
of now his powerl essness and his hopel essness.

MR. CAVALLUzZZO: Okay. The
statement goes on to describe being beaten with a
bl ack electric cable, which is a shredded cabl e
about 2 inches thick.

"They hit me with it
everywhere over my body.
They nostly aimfor ny pal ns

but someti mes m ssed and hit
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my wrists."

And then it goes on:

"They al so struck me on ny
hi ps and nmy | ower back.

| nterrogators constantly
threatened me with a metal
chair, tire, and electric

shocks. "

Part of the sanme pattern.

And then it goes on:

"Then on the third day, the
interrogation | asted about 18
hours. They beat me from
time to time and made me wait
in the waiting roomfor one
to two hours before resum ng
the interrogation. While in
the waiting room | heard a

| ot of people scream ng. |
remenber that was one of the
wor st parts of ny

i mprisonment, is just to hear

all those people scream ng.”

And then it goes on.

And then, finally, in regard to
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any statements, if you pick it up about four |lines
down, it says:

"l repeat, they had not asked
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me about this in the United
States. They kept beating
me. So | confessed and told
themthat | went to

Af ghani stan. | was ready to
confess to anything if it
woul d stop the torture. They
wanted me to say | went to a
training camp. | was so
scared that day. | remenber
| urinated on nmyself twi ce.
The beating was | ess severe
each of the foll ow ng days.
At the end of each day, they
woul d al ways say 'tonmorrow
wi Il be harder for you' so
each night | could not

sl eep.”

And then, finally, it goes on:

"Around Oct ober 17th the
beati ngs subsided. Their

next tactic was to take me in
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a room blindfold will, and
peopl e woul d tal k about ne.
| could hear them saying "he
knows | ots of people who are
terrorists. We will get
their numbers. He is a liar.
He has been out of the
country for long." Then they
woul d say let's be frank,
let's be friends, tell us the
truth and come around the
desk and slap me on the face.
They played | ots of m nd
games. The interrogation and
beati ng ended three days
before I had ny first
consul ar visit which was on
Oct ober 23rd."
It is obviously a rhetorical
guestion as to whether, first of all, the
condi tions of detention as described by him as
wel | as the physical beatings, the threats, the
scream ng, and so on and so forth, whether these
woul d be at the upper end of your nmodel in terns

of physical coercion inducing any kind of
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conf essi on.

MR. OFSHE: They are certainly
wor se than al nost anything that | have seen in the
U S. On the other hand, there are exanpl es of
interrogations that have gone on in the U S. in
t he recent past involving electrical currents
passed through the genitals of prisoners in Cook
County. There are perhaps as many as a hundred
cases on appeal in the Illinois Appellate Court
system over the issue of torture leading to
confessions. | have seen other cases in which
particul ar prisoners or suspects have been beaten.

This is clearly at | east at that
level, if not worse, partly because of the
condi tions of detention. But based on what
M. Arar reports about what he | earned | ater, when
he was transferred to another prison, about the
extent of torture that other people got, it is not
as severe as it potentially m ght have been,
apparently.

The chair, for exanple. They,
while threatened himwith it, he doesn't report
that it was used on him and he does report that
ot her people told himthat it was used on them

Somet hing is going on here that
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may not be known to M. Arar. They are setting
hi mup clearly, in my judgnment, to focus on
getting names of other people. Perhaps they
actually believe at this point that he knows nanmes
of people involved in al-Qaeda, but they are
certainly going through the moti ons of demandi ng
names; and probably, had they pressed himon that,
there is a good chance they woul d have gotten
names. And if he is in no way involved in any
terrorist organization, he probably would have
given themthe nanmes of people that he knew who
t hemsel ves were not invol ved.

But if this process continued,
t hey probably woul d have been able to squeeze
everything that they wanted out of him and it may
all have been worthl ess.

To me, it seens that is what they

are setting himup for: letting himoverhear "he
is aliar”, letting himoverhear "he knows about
ot her people”. They are communicating to hi m what

he has to do to control the I evel of torture. But
it does not seemto continue.

After he first breaks, he reports
that the |l evel of torture seemed to go down after

that. That is teaching him conmply and the
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torture will dim nish.

At the same time, according to his
account, they are also communi cating what they
want to know next and allowing himto realize,
per haps, that he needs to give themthat;
ot herwi se, the torture will start going up.

One of the things that | note in
this that strikes me as intriguing or
t hought - provoki ng, he says his torture stopped
t hree days before he had his first consul ar
meeting. Probably the people who were torturing
hi m knew at | east three days in advance that he
was going to be meeting with a consul. That may
have been an inhibiting factor.

Hi s experience in this system may
have been i npacted by what the Canadi an gover nment
was doing to try to protect himand may have in
fact protected himfromthe kind of treatment that
he | earned ot her people got merely because of
t heir presence.

If I 1 ook at what he descri bes, |
see the systemas going in a particular direction,
but then | see things not happening that appear to
be destined to happen. Changes occurring on cue.

When he conmplies, torture is reduced. But all of
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a sudden torture stops, and three days later a
Canadi an consul shows up. Perhaps it is
happenst ance or perhaps there is some causal
connecti on between them

But the systemthat he is
describing is somehow reacting to somet hing
external to it, it seens to ne.

MR. CAVALLUZZO: Now, we have
heard a great deal of evidence on that, and
obvi ously at the end of the day the Comm ssioner
will be making certain findings in respect of
whet her there is any causal connecti on.

But just a few final questions.

Obvi ously from what you have
described in terms of your opinion, any product,
any report, confession, statenment that was the
product of this process could be false, and the
guestion that | have related to that is the
reliability of that kind of statenment.

I n your experience, if we have a
report or statement that is the product of
torture, that we know is the product of torture,
is it of any use to police or security
intelligence agencies?

MR. OFSHE: As a general
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principle, the purpose of an interrogation,

whet her | awfully conducted or driven by torture,
is to obtain informati on about the matter that is
at issue, whether it is the crime or the wi tness
statement that the interrogator wants. It is not
merely to get someone to say, "I didit"; it is to
get a confession.

And | woul d define confession as a
detail ed account of the persons involved in the
crime step by step by step, or a detailed
statement of what the person witnessed, if that is

the target, if that is what the interrogator

want s.

Police are trained al ways to seek
corroboration. Merely getting an "I did it" is
not the name of the game. It is getting the

person to volunteer information which can be
obj ectively eval uated, which can be conpared with
t he objectively knowable facts of the crinme, or,
if one is seeking intelligence, conmpare it with
what is reliably known about the training canp in
Af ghani stan or the organi zati on of an al - Qaeda
cell or whatever it m ght be.

So whet her the person is

confessing, first, to something that is within
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t heir experience can be evaluated to screen out
either false statements that are made by people
who are ignorant of the matter at issue, or false
statements made by people who are quite

knowl edgeabl e but are choosing to withhold that
information. The only standard for doing that is
getting details that can be eval uated, can be
corroborated. That is true in confession of every
sort. That is how one distinguishes between true
and fal se confessions in nmodern societies that are
not torture-driven; and certainly in
torture-driven interrogation, the same principle
woul d hol d.

So if torture increases the
motivation to stop the process, it is going to
increase the likelihood that someone woul d el ect
to falsely confess. And if one is dealing with a
popul ati on, some of whom are perhaps i nnocent,
others are ideologically commtted, the factor of
i deol ogical commtnment is also |likely to produce
some false confessions in order to (1) stop the
torture, and (2) protect the group.

So for a whol e host of reasons |
woul d think that interrogators or

intelligence-gathering systenms that depend on
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torture have to be even nore sensitive to the
possibility of false confession and nore aware of
the need to get verifiable information than
ordi nary police agents, at |east not terribly
wel |l -trai ned police agents.
So | think there is a great danger
for the systemto produce an unreliable statenment.
MR. CAVALLUzZZO: Just in closing,
| guess there could be one exception to what you
have just said, and that is we discussed earlier a
statement that is really a political statenment;
and that is, you are not concerned about the
informati on that you received, you just want a
political statement for whatever the purpose is.
MR. OFSHE: Sure. | don't think I
menti oned that before, but certainly sometimes
t here are purely political purposes for getting
someone to say "I didit", and that is all that
t he authority wants out of it. They sinply want a
conf essi on.
This was typical of foreign
m ssionaries who were held in China after the
revolution. They needed to be gotten to confess
because of the political value, not for any

intelligence that they were going to contri bute.
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| mean, | can't say what people believed about
whet her or not they really were spies, but it
woul d be hard for me to i magi ne that they were
actually thought to be spies. These were
m ssi onari es who happened to be in China, but they
were made to confess.

A lot of the showtrials in the
Sovi et Union after the revolution were about
getting confessions, not about actually wrapping
up spy rings. They had a political purpose.

| amsure that it certainly could
come about that, under a particular set of
circunstances, the goal m ght be or m ght becone
getting someone to make an adm ssion that so
damages their reputation that perhaps no one cares
about what happened to them

So it may have political purposes
al one, especially, | would imagine, if it is
recogni zed that a m stake has been made and t hat
someone who never should have been taken agai nst
their will and subjected to this kind of torture
was i ndeed taken and tortured; and as a political
move, it is necessary to develop a cover story,
and a confession would probably be hel pful.

MR. CAVALLUzZZO:. Okay, Professor
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Of she. That woul d conplete your direct
exam nation

M. Comm ssioner, it is one
o' clock. | don't know. Maybe we should assess
what the cross-exam nation --

THE COMM SSI ONER: Let's see what
the likelihood of timng is.

MS EDWARDH: | don't expect to be
more than 15 to 20 m nutes.

THE COWMM SSI ONER: Okay.

M. Fothergill?

MR. FOTHERGI LL: My estimate is
roughly the sanme.

THE COWMM SSI ONER: Wbul d you say
2: 00 or 2:15?

What is the | ast witness, the
third witness, likely to be, M. Gover?

MR. GOVER: | would estimte a
simlar length to Professor Ofshe. So |I m ght
suggest two o' cl ock?

THE COWMM SSI ONER: All right.

We will rise and resume at two
o' cl ock.

--- Upon recessing at 12:57 p.m /

Suspension a 12 h 57
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--- Upon resum ng at 2:00 p.m /
Reprise a 14 h 00
THE COWMM SSI ONER:  Yes,
Ms Edwar dh
EXAM NATI ON
MS EDWARDH: Good afternoon,
Prof essor Ofshe. M nane is Marlys Edwardh, and
represent Maher Arar.

MR. OFSHE: Good afternoon.

MS EDWARDH: | thank you for your
evi dence this norning because | will be very
brief. | wanted to just canvass a coupl e of

issues with you

There is no doubt that there has
been a significant nmoderation in interrogation
tactics in ordinary donmestic policing in both the
United States and, | think probably I can say, in
Canada as well since the 1930s.

MR. OFSHE: W t hout doubt.

MS EDWARDH: That did not,
however, prevent interrogation practices that were
desi gned to mani pul ate psychol ogi cal variables to
i nduce a confession.

MR. OFSHE: Correct.

MS EDWARDH: So that if one were
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to ook at interrogation teaching today in an
ordinary policing environment, the process you
have described is indeed one that is taught in
order to produce a sense of those variables in
order to obtain a confession.

MR. OFSHE: Let me clarify a
little bit.

MS EDWARDH:  Sur e.

MR. OFSHE: M experience, and
everything | have | earned in studying
interrogation, is such that except for an
extraordinarily unusual set of circunmstances,
woul d not anticipate that an otherw se |legally
acceptable interrogati on woul d produce a false
confession fromsomeone who i s not extraordinarily
vul nerable; that is to say, intellectually
impaired, a child, nmentally ill. You know, those
are special categories.

Deception, the pressure, the
di stress of being involved in any interrogation
where you are being accused ought not to produce
fal se confession.

What police are taught to do, that
conforms to the law, | don't see as problematic.

The problemis police are someti mes al so taught
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how to get around the [ aw, by communicati ng
threats and offers of |eniency through suggestion,
in order to deceive both the suspect and the
courts as to what happened. It is possible to
communi cate the message. That is the dangerous
poi nt .

Now, there are training
organi zations that deliberately train police to do
that, tell themit is legal to do that, which is
not, tell themthat it won't produce false
confessions, which it will, and that is because
they are being msinformed as to what they are
bei ng taught. The problemthere is that police
are being msinformed as to what they are taught
to do.

That is assum ng that the police
want to conformto the law, which is not
invariably true, but in the main | think it
probably is.

MS EDWARDH: | found it
interesting if you actually go back to M. Arar's
experience -- you have, | think, in front of you
at Volume 8 and tab 693, his description of
events. But it is noteworthy that when he was

first arrested, and | believe that is around two
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o' cl ock on September 26, 2002 -- you see that at

page 2 of 6, halfway down that | ong paragraph:
"He is pulled aside and then
t here begins a process of
interrogation by a number of
officers ..."

According to this statement.

"...that lasts well until
m dni ght . "

Let me | et you take a nmonent. It
starts hal fway down, the paragraph beginning with
t he words:

"My flight arrived in New
York at 2 p.m"

| am not going to suggest very
much, so | don't know if you have to read it in
detail, Professor Ofshe, but it is obviously a
serious interrogation and, w thout trying to pick
it apart, is not conformng to proper police
practices. Certainly techniques were used to
convey certain inmpressions to M. Arar.

But in addition to this
interrogation, which |asted quite a long tinme, he
was again interrogated just before he was renoved

t hrough a "hearing/interview process" for a nunber
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of hours.

But it is interesting that despite
what was done and despite being held in very harsh
conditions at MDC in New York on the 9th fl oor for
a period of days, if -- 1 will just note, if you
turn to P-20, which is the decision of the INS
when t hey remove M. Arar throughout whatever
interrogation he went through -- if you could just
provide that to the witness.

Are you getting the typed version
or the --

OCkay. | am in this very bad
copy, sir, on page 6 at the top right-hand corner,
page 4 at the bottom

It is interesting to observe that,
despite the interrogation that he experienced in
the United States, it notes:

"M . Arar denied having any
affiliation or link to a
terrorist organization."

So that really conforms to what
you have just said. In a normal, healthy person
with -- | don't want to call them appropriate, but
at | east standard police interrogati on procedures,

you woul d expect themto be able to take a
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position and hold it and answer what they wanted
to say without being overwhel med by the
circunstances.

MR. OFSHE: Of course.

MS EDWARDH: Now, | want to then
go on to another area, if | could, and ask you to
reflect on M. Arar's situation beyond that
initial period that M. Cavalluzzo described to
you.

We know t hat after two weeks or
so, just before his first consular visit, the
extremely aggressive interrogation coupled with
physi cal brutality stopped, but he continues to
reside, without having any know edge of if or when
he woul d be rel eased, and continues on in the same
prison conditions as he was in the first two
weeks, and there are a couple of other incidents
| ater on in his detention. And just before he
| eaves he is asked to sign a statement and he
conplies.

Now, | would just |like to ask you
whet her or not the conditions of confinement that
exist for a long period of time would continue to
operate on himin such a way as to ensure

conmpliance throughout his period of confinement?
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MR. OFSHE: | woul d think so.
There i s no guarantee someone can -- you know, if
they are in a period of relative stability, as
long as they remain fearful that intense torture
could return, that ought to generate conpliance.

On the same count, if they are
able to recover and regain some strength, their
resi stance mght build up alittle bit as well. |
think either one is possible.

But certainly he is well aware of
the dynam cs of the systemthat he is in, and
unl ess he wants to go through the process of being
broken again, he would be wise to conply.

MS EDWARDH: And indeed that is
one of the things that is taught throughout that
whol e process. He is trained to conply?

MR. OFSHE: Clearly, that starts
fromthe very begi nning.

MS EDWARDH: One of the things we
have | earned, Professor Ofshe, is that since 9/11
t here has been a merging of the world of
intelligence-gathering with the world of crim nal
investigation and that the barriers have fallen
bet ween t hose two worlds, both -- | think we have

heard it in Canada, and as well we understand it
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is occurred in the United States.

| just want to ask you, sir, to
reflect alittle, if you would, on the difference
bet ween the two worlds, and | am going to suggest
a couple of inportant differences.

If one is measuring the
reliability of a statement given in interrogation
in a crimnal process where there has already been
a crime, you would agree with me, sir, that one of
t he advantages of having a real crime scene is
there is a basis to measure the narrative that you
shoul d get froma person to determne if it is
consistent with the crinme scene, and whether it is
| ogically consistent in the entirety of the
statenment, et cetera.

You get a base neasure of what the
truth is.

MR. OFSHE: Well, you know what
the crime facts are, and that beconmes the basis
for evaluating the fit of the confession to the
crime facts, and then that becomes a basis for
wei ghi ng how much significance to give to the
person's statement, "I didit".

MS EDWARDH: And if the person can

recount those facts wi thout being told them that
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adds to the ability to give some sense of
reliability to the person's utterances.

MR. OFSHE: Well, it doesn't add
toit. It is the basis.

MS EDWARDH: Fair enough.

MR. OFSHE: |[|f they are
contam nated, it is worthless, whether
contam nated through the press, contam nated
t hrough the interrogator. |f someone says it
first and all the person is doing is agreeing to
it, they've just lost the value of that particul ar
fact.

MS EDWARDH: Now, that is the way
it is done when you are doing basic crim nal |aw.
| want to move into the kind of different world of
intelligence-gathering and I want to tal k about,
for example, an interrogation that was prem sed on
menmbership: "Are you a menmber of such an such an
organi zation?" that doesn't really have a factual
basis to make judgnments about.

| mean, it is difficult, it is not
i ke you have a crime scene.

| wonder if you can coment, sir,
about whether or not the kind of information one

gets, that you are a menmber, is more inherently
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more unreliable because there is nothing to
measure it against?

MR. OFSHE: | don't know that it
is fair to say there is nothing to measure it
agai nst. What one would seek to measure it
against is different than the already known or the
crime facts that one could be led to. So often
police don't know where the m ssing murder weapon
is, and if the suspect can tell them where to find
it, that is a biggie -- not because it is the
mur der weapon but because it is something the
police didn't know.

| f the person said "Go to this
pl ace and that is where you'll find it," the
probability of guessing that is infinitely small,
and bingo they come up with the right answer.

The eval uation problemis
different. Let's say one is accused of being a
member of a particular group. "Okay, | ama
member of that group.”™ "Tell me, now, where do
t hey meet? Who are the other menmbers? What's the
secret handshake? What's the this? What's the
t hat ?" Gather that information.

Some of it, the intelligence

agency may al ready have and they are discovering
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that the person is telling themthings that they
have reason to believe are accurate; others, they
m ght be information that they can act on and

di scover that it turns out to be reliable and

t herefore they can gain confidence in that way.

There still has to be an
eval uation. You are evaluating it in a different
way, but it is still the same eval uati on process.

MS EDWARDH: So one eval uates it,
t hough, by reference to factual matters that can
be confirmed?

MR. OFSHE: It has to be.

MS EDWARDH: Now, | want to just
tal k about another aspect of the
intelligence-gathering that we have at | east
adverted to.

If in fact the confirmation conmes
from anot her interrogation by the same torturers,
which is then confirmed --

MR. OFSHE: Forgive me for
| aughi ng.

MS EDWARDH: Well, | appreciate
why you are | aughing, because it is ludicrous to
think that is confirmation.

MR. OFSHE: It is called the
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Central Park jogger case interrogations.

MS EDWARDH: Why don't you expl ain
alittle of that?

MR. OFSHE: Five teenage kids,
grabbed by police the night that the Central Park
j ogger was raped back in 1989, | think it was.

Al'l of theminterrogated, all of themgotten to

gi ve what we now know to be absolutely false
confessions. And they sinmply inmpose the same
story, insofar as they could -- and the stories
turned out to be wildly different, because every
time something that had not been determ ned by the
police was asked about, the kids gave different
answers, because they were just guessing and there
was no reason to think that they woul d guess the
sane.

But that is an exanpl e of
contam nation; the contam nating of the suspect to
get themto agree to the police version of the
story. | have seen lots of exanples of that.
There i s nothing unusual about it. MWhether it is
done to one person or two people to try to get
simlar stories, it is still a product of the
t echnol ogy of influence.

MS EDWARDH: And | suppose one can
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only observe fromyour earlier remarks when the
influence involves the use of torture, then the
whol e process, including the likelihood of a false
confession, gets magnified many ti mes.

MR. OFSHE: It is a much nore
powerful tool if I amcorrect that the |ikelihood
of getting compliance goes up with the power of
t he motivator. Then it follows that false
confessions ought to be more of a probl em when
torture is used than when torture is not used.

MS EDWARDH: Thank you very nuch
for joining us here, Professor Ofshe. W wish you
safe travels back to California.

MR. OFSHE: Thank you.

THE COMM SSI ONER: M. Fothergill?
EXAM NATI ON

MR. FOTHERG LL: Professor Of she,
my name is Sinon Fothergill, and | amrepresenting
t he Governnment of Canada in these proceedings.

| think you told us that cases of
torture are relatively rare in North America now.

s that right?

MR. OFSHE: As far as | know.

MR. FOTHERGI LL: So to the extent

you have the opportunity to analyze the phenomenon
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of coerced confessions, the sanple of torture
cases is relatively smal | ?

MR. OFSHE: Yes, that | am aware
of .

MR. FOTHERGI LL: Yes. | amonly
asking you to draw on your own experience.

Woul d you agree with me that, by
its very nature, it is very difficult to study the
effect of torture on people's tendency to give
true or fal se confessions.

MR. OFSHE: It would be a very
conplicated problem It would be much easier to
study the dynam cs, or the organization of a
systemof torture, than to evaluate the ground
truth and any particular result of it.

MR. FOTHERGI LL: And | take it as
well as there being practical difficulties,
presumably there are some ethical difficulties in
terms of trying to ascertain the inpact of torture
on people's truthful ness.

MR. OFSHE: Well, | don't know if
there are any ethical difficulties in asking
peopl e about their experience. 1t probably would
be not a good thing to be present while it was

goi ng on. That m ght create an ethical problem
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But asking about it I think is fine.

MR. FOTHERGI LL: After the fact.
| take your point.

You have described torture as an
extreme notivator.

MR. OFSHE: |In the systeml
use, yes.

MR. FOTHERGI LL: You have offered
the view that it perhaps is nmore likely to elicit
fal se confessions than true ones, but | take it
that that is as far as you can go?

MR. OFSHE: That is why | went
that far.

MR. FOTHERGI LL: All right.

| take it that if we accept that
it is conceivable, however unlikely, that people
subjected to torture may nonet hel ess tell the
truth, this underlines the inmportance of
corroboration which you told us about?

MR. OFSHE: | guess | have a
problemwi th the beginning of your question. |
don't see necessarily why torture would only
produce fal se confessions.

It starts with whether or not

t he person has sonmething to confess. So not being
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able to get blood froma stone, you are only going
to get false confessions from people who are
ignorant of the subject matter that you are
interested in.

Those who are know edgeabl e of it
may attenpt to deceive you in the beginning, but
you may eventually be able to get to a reliable
statement fromthemif you are sophisticated in
the way in which you manage the process.

So | don't see that there is a --
torture can produce conpliance and can certainly,
| think, produce reliable information as well.

MR. FOTHERGI LL: It is the
uncertainty that makes corroboration so i nportant?

MR. OFSHE: Corroboration is
i mportant for any statement, whether vol unteered,
produced responsive to interrogation, or produced
responsive to torture.

MR. FOTHERGI LL: To the extent
t hat you can corroborate information, even if it
was gi ven under duress, that would tend to make
the informati on nmore reliable?

MR. OFSHE: Corroboration is
t he standard for evaluating the reliability of

i nformati on.
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MR. FOTHERGI LL: Now, | wonder
if you could tell us whether it is possible to
assess the reliability of a statement nmerely
fromits content?

Let me make it clear what |
mean by that. |If you were given a summry of
what somebody has said, but you are not privy to
t he manner in which it was obtained, is it
possi bl e to assess whether or not it was the
product of coercion?

MR. OFSHE: No. | wouldn't
t hi nk so.

MR. FOTHERG LL: So, for exanple,
if you are given an account of sonmebody's
so-cal |l ed confession, does it make a difference
whet her the confession clearly incrimnates the
i ndi vi dual or | eaves it somewhat uncl ear whet her
t he individual is actually engaged in crim nal
behavi our or not?

MR. OFSHE: | just don't think
there is any way to get fromthe output statement
back to the circunstances under which it was
coll ected without independent information about
t he circunstances of the interrogation.

Once the person has gotten to the
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poi nt of conpliance, a different set of issues
arise and I don't know that you can go backwards.
MR. FOTHERGI LL: But | think you
told us that typically if sonmebody is being
coerced into confessing, the objective is to get a
detail ed account, a step-by-step account, that

clearly inmplicates themin involvement in crimnal

behavi our .

MR. OFSHE: |If someone can be
gotten to the point where they are willing to say
"I didit,"” I would refer to that as the point of

adm ssi on, whether they indicate that they are
giving up resisting, whether they use the words "I
didit" or however they do it, that is the point
at resistance stops.

Typically in interrogation, at
t hat point the interrogator now seeks to get a
confession. The confession by definition, at
| east my definition, is a detailed account of the
person's invol vement in the event, the crime,
whatever it is. It is getting that detailed
account that creates the possibility of using that
information in order to corroborate.

|f you don't have a detail ed

account, there is nothing to corroborate. You
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can't independently corroborate the "I did it"
statement, but what you can do is eval uate whet her
or not the person's account of what happened, or
their statement about the mysterious group that
you are trying to |l earn about, |eads to
informati on which is reliable, and that is how you
evaluate the "I did it" statement, or the "I ama
menber"” statement.

MR. FOTHERGI LL: So foll owi ng
from Ms Edwar dh's exanpl e, membership in the
group, | think you indicated that for a statement
to really be probative of anything you need a | ot
of detail: Where the group neets, what the secret
handshake i s.

MR. OFSHE: Those woul d be
exanpl es of things that m ght be subject to
eval uati on, depending on what information the
controlling organization had to start wi th, or
what things they mght learn in the future, or the
| eads they m ght get out of it that could then
devel op additional information.

MR. FOTHERGI LL: To the extent
that a statement is m ssing that kind of detail,
does that tell you anything about whether or not

it is likely the product of coercion?
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MR. OFSHE: Not the product of
coercion. It tells me sonmething about the skill
of interrogators. |t m ght suggest sonething
about what the interrogators were trying to
acconplish, but it wouldn't necessarily tell you
anyt hi ng about coercion itself.

MR. FOTHERGI LL: When you
conducted your own analysis of M. Arar's
statement and his experiences, how inportant was
it to you to have the benefit of the statement
t hat he gave on November 4th of 2003, that
M. Caval luzzo referred you to?

MR. OFSHE: | didn't conduct
very much of my own eval uation of M. Arar's
account because | have never been able to neet
with him | took the information that was
avail abl e that gave me sonme idea of the outline of
what he experienced and, limted by that, it
seemed nevertheless to fit into the analysis that
| am accustomed to doing when it cones to
eval uating interrogation. Certain things he said
made sense to me. Had | been given the
opportunity to interview M. Arar, | m ght have
| earned a great deal nore.

But my job, as | understood it,
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was to conme here and entertain or bore, or

what ever it is, about the subject of

interrogation, rather than try to help and devel op
the full est account of the specifics of what

M. Arar experienced.

MR. FOTHERGI LL: So you found his
statement useful but limted and it would have
been preferable to speak with hin?

MR. OFSHE: |If | were to undertake
the task of trying to develop the full est
under st andi ng of his experience, then I would want
as much information as | could get. The
informati on that | got gave me some idea of what
happened to himand the idea that | got fromit
was not terribly surprising to me.

MR. FOTHERGI LL: If I can
broaden the discussion just a little bit, when you
are call ed upon to analyze whether or not a
statement has been given under duress and may or
may not be true, | take it that the best scenario
is for you to have some sort of videotape or
vi sual recording of the manner in which the
i nterrogation was conduct ed.

Correct?

MR. OFSHE: Vi deotape recording
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and transcri pt.

MR. FOTHERGI LL: And transcript.
Presumably if you can't have the video, a
transcri pt would be your next choice?

MR. OFSHE: Correct.

MR. FOTHERGI LL: Then after that
it would be sonebody's after-the-fact account of
preci sely what happened to themin as much detail
as possi bl e?

MR. OFSHE: Correct.

MR. FOTHERGI LL: What if you have
none of those things?

MR. OFSHE: Then | don't say
anyt hi ng.

MR. FOTHERGI LL: Wbuld you agree
with me, then, that w thout having this kind of
detailed informati on about the manner in which an
interrogation was conducted, it is quite sinply
i mpossi ble to determ ne whet her or not the
resulting information is reliable or not?

MR. OFSHE: \hether it is

reliable? | don't know any of the details that
M. Arar gave. | don't know what details he was
asked for. All I knowis, he reports that he was

tortured in this way and that way and exposed to
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t his horrendous set of circunstances, and he
reports that he gave a false statement that he had
been to an al - Qaeda training canp.

| don't know what details he gave
about that al-Qaeda training canp, if any. |
don't know how t horough his interrogators were in
trying to elicit information. All | know is what
is contained in this report, and that is sinply
because it was avail able, and | asked for
i nformati on about what happened to him

MR. FOTHERGI LL: So if we
return, then, to the issue that | think nmost
concerns us in this inquiry, which is the conduct
of Canadi an officials. |If you are a Canadi an
official trying to make sense of a statenment that
you have received from Syria through the auspices
of the Departnment of Foreign Affairs, and M. Arar
has not yet conme home to Canada to give his
account of what happened to him how possible is
it for that Canadi an official to evaluate the
statenment and determ ne whether or not it is the
product of coercion?

MR. OFSHE: Does the Canadi an
official in your hypothetical know that M. Arar

was grabbed by the FBlI, was transported out of
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the United States, was dunped into Syria, a place
where he was fearful to go because he expected

to be tortured, a place where there is a
reputation for torturing people, someone who

mai ntai ns that he has nothing to do with al-Qaeda,
whose wife is maintaining that he had nothing to
do with al -Qaeda, that he is maintaining he was
tortured there?

MR. FOTHERGI LL: I think the
| ast one --

MR. OFSHE: Perhaps he wasn't.

MR. FOTHERGI LL: |'mjust saying,
up until you said that | would have said yes, you
can assunme those.

MR. OFSHE: Right.

MR. FOTHERGI LL: I think the
evidence is that it would have been very difficult
for M. Arar to comrunicate in the circunstances
t hat he was hel d, whether he was being m streated
or not, but the rest of your assunptions | think
are reasonabl e ones.

MR. OFSHE: Well, let me ask this:
| f that Canadi an official that you have in your
hypot hetical had a child who was picked up by the

FBI, transported to Syria, held in Syria for a
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| ong period of time, w thout having access to
t he Canadi an consul ate for private meetings, do
you t hink that Canadi an official would be worried
t hat perhaps his or her child was being m streated
in Syria?

MR. FOTHERGI LL: Well, | think if
per haps you could try to answer nmy questions
rat her than vice versa.

MR. OFSHE: | would actually
rat her answer my questions.
--- Laughter / Rires

MR. FOTHERGI LL: | may be able to
sit down sooner, and you may be able to get back
to California sooner.

| think you know where |I'm headi ng
with this line of questioning and | think that the
gqualifications that you want to place before you
gi ve your answer are perfectly reasonabl e ones.

Let me just cut straight to the
point. | am suggesting to you that a Canadi an
official trying to make sense of the statenment
obtained froma country with admttedly a poor
human rights record, where we cannot account for
the conditions of incarceration, we may even have

doubts about them but | am suggesting to you that
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it is adifficult process to properly evaluate the
statement that is obtained froma foreign country
wi t hout the benefit even of the account that you
had, which you described as Iimted.

Woul d you agree with me
about that.

MR. OFSHE: All | can agree with
you is, if it was my government and there was not
a great deal of concern | would be outraged. So
am not an expert on government practices and |
don't represent myself to be.

| assume that Canadi an gover nnment
officials are well-informed and are intelligent
people, and if they don't use their information
and their intelligence in a way to benefit
Canadi an citizens then | don't think they are
doing their job. If it was an American government
official and I were in that situation, | would be
outraged at any failure to try to help nme on the
possibility that I m ght be having the worst
experience of ny life.

Beyond that, | really can't
say anyt hi ng.

MR. FOTHERGI LL: Yet the one thing

t hat you haven't addressed in your answer is the
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guestion that | asked you, which is --

MR. OFSHE: | told you, | prefer
my questions.
--- Laughter / Rires

MR. FOTHERGI LL: But |I'm asking
you, sir, to give us an answer based on your
expertise, which | believe is evaluation of
confessi ons and whet her they are reliable or not.

| am si nply asking you to
acknowl edge that there are particular chall enges
faced by a Canadi an official who receives
information froma foreign country where we do
not know the full circumstances under which it
was obt ai ned.

W Il you agree with me that that
poses real difficulty.

MR. OFSHE: It poses a problem
t hat needs to be solved, and needs to be sol ved
expedi ti ously, because sonme Canadian citizen may
be being subjected to torture while the Canadi an
official is twiddling his thunbs.

MR. FOTHERGI LL: I think that is
probably about as clear an answer as |I'mgoing to
get. Thank you very much.

MR. OFSHE: Yes. You are wel cone.
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THE COVM SSI ONER: M. Cavalluzzo,

re-exam nation?

MR. CAVALLUZZO: | have no
re-exam nation, Conmm ssioner.

THE COWMM SSI ONER: Wel |, that
conpl etes your evidence, Professor. Let me just
take a mnute to thank you for your evidence. W
appreci ate somebody with your experience and
stature comng to the Comm ssion. |t has been
nmost informative. |t has been very interesting.
We all wish you a happier experience at O Hare
| nt ernati onal .

MR. OFSHE: Thank you.

Your Honour, if you have a
question | will actually answer it.

THE COVM SSI ONER: I woul d be
scared that you m ght ask me one. Just ki dding.
--- Laughter/ Rires

THE COMM SSI ONER: Thank you
very much

Shoul d we break, M. Gover, or
just carry on?

MR. GOVER: | see Dr. Payne
is in the room however, | know that we need to

set up.
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THE COWVM SSI ONER: We wi |l take
10 m nutes.

MR. GOVER: [|If we may. Thank you.

MS EDWARDH: Thank you very
much, sir.

--- Upon recessing at 2:38 p.m /
Suspension a 14 h 38

--- Upon resumng at 2:43 p.m /
Reprise a 14 h 43

THE REGH STRAR: Pl ease be seat ed.
Veui l | ez vous asseoir.

THE COMM SSI ONER: Good afternoon.

DR. PAYNE: Good afternoon.

MR. GOVER: M. Comm ssioner, our
next witness is Dr. Donald Payne, and | will be
asking you to qualify Dr. Payne as an expert in
relation to the circunmstances of torture, the
physi cal and psychol ogi cal effects of torture on
its victims, and the reliability of information

obt ai ned under torture.

Broadly put, there will be six
areas --

THE COVM SSI ONER: I will just
swear himfirst.

MR. GOVER: Yes. | was getting
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ahead of nyself.
--- Laughter / Rires
THE COWMM SSI ONER:  Wbul d you |ike
to be sworn or affirmed?
DR. PAYNE: Affirmed.
AFFI RMED: DONALD ERNEST PAYNE
THE COMM SSI ONER: And your ful

name?
DR. PAYNE: Donald Ernest Payne.
THE COWMM SSI ONER: Thank you,
Doct or.
MR. GOVER: Broadly put,
M. Comm ssioner, there will be six areas that
Dr. Payne's evidence will address: first, the

circunmstances of torture; second, torture as
descri bed by Dr. Payne by over 1,450 torture

cl ai mnts whom he has assessed; third, Dr. Payne's
evidence in relation to the treatment and

condi tions of detention that M. Arar says he
endured while in Syria; fourth, psychol ogi cal
synpt ons experienced by torture victinms and the
psychiatric disorder of which they are
characteristic; fifth, the course of treatnment for
torture victims; and finally, the reliability of

i nformati on obt ai ned under torture.
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Now Dr. Payne's reference
materials are contained within a volume that is
bei ng distributed to counsel, and | would ask that
the reference materials conmpiled in relation to
t he evidence of Dr. Donald Payne be marked as
Exhi bit P-128, please.

THE COWMM SSI ONER: All right.

EXHI BI' T NO. P-128: Book of
Documents entitled "Reference
Mat erials Conpiled in
Rel ation to the Evidence of
Dr. Donal d Payne”

EXAM NATI ON

MR. GOVER: Doctor to address the
prelim nary questions | have of you in relation to
your qualifications, you received your Doctor of
Medi ci ne degree fromthe University of Toronto in
May of 1963.

s that correct?

DR. PAYNE: That is correct.

MR. GOVER: Subsequently, you were
l'icensed to practise medicine in Newfoundl and.

s that right?

DR. PAYNE: That is correct.

MR. GOVER: And in 1967 you were
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granted the licence to practise medicine in
Ont ari o.

s that right?

DR. PAYNE: That is correct.

MR. GOVER: Subsequently then,
bet ween 1967 and 1971, you undertook postgraduate
training in psychiatry?

DR. PAYNE: That is correct.

MR. GOVER: Dr. Payne, |
understand that you did that at the University of
Tor ont o.

| s that correct?

DR. PAYNE: Correct.

MR. GOVER: You were, further, a
resident in psychiatry at the Clarke Institute of
Psychiatry, the Queen Street Mental Health Center,
the Well esl ey Hospital, St. M chael's Hospital and
the C.M Hincks Treatnment Center.

s that correct?

DR. PAYNE: That is correct.

MR. GOVER: You were certified as
a specialist in psychiatry in 1971?

DR. PAYNE: That is correct.

MR. GOVER: Between 1971 and 1974

you were a staff psychiatrist at the Queen Street
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Ment al Heal th Center?

DR. PAYNE: That is correct.

MR. CAVALLUZZO: Since 1972 you
have been in the private practice of psychiatry in
Toronto?

DR. PAYNE: That is correct.

MR. GOVER: Dr. Payne | understand
an area of special interest to you has been the
psychiatric assessment and treatnment of
i ndi vi dual s who have cl aimed to have been
tortured.

| s that correct?

DR. PAYNE: That is correct.

MR. GOVER: And in particular |
understand that you saw your first torture patient
in 19797

DR. PAYNE: That is correct.

MR. GOVER: And in fact, since
1978 to the present day you have been a nember of
t he Medi cal Network of Amesty International?

DR. PAYNE: That is correct.

MR. GOVER: And you in fact have
served as the National Coordi nator of the Medical
Net wor k of Ammesty Internati onal Canadi an Secti on,

Engl i sh-speaki ng, since 1982?
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DR. PAYNE: That is correct.

MR. GOVER: Further, you have been
a menber of the Canadi an Center for Victinms of
Torture since 1983?

DR. PAYNE: That is correct.

MR. GOVER: That membership
continues to the present day?

DR. PAYNE: That is correct.

MR. GOVER: Since 2003 you have
been one of two el ected North American counci
members for the Council of the International
Rehabi litation Council for Torture Victims, which
is known as the | RCT.

| s that correct, sir?

DR. PAYNE: That is correct.

MR. GOVER: You have written about
torture and about the psychiatric effects of
torture over the past 21 years.

s that correct?

DR. PAYNE: That is correct.

MR. GOVER: And if we | ook at page
3 of your curriculumvitae, at tab 1 of Exhibit
P-128, we see that you wrote to the editor of the
Canadi an Medi cal Association Journal in August

1984 on the subject of "Torture and Human Ri ghts
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in Chile"?

DR. PAYNE: That is correct.

MR. GOVER: Further, about hal fway
down the page, you have written reports on Somal i
torture victims reported in the National Acadeny
of Science's report "Scientists and Human Ri ghts
in Somalia", in 1988.

| s that correct, sir?

DR. PAYNE: That is correct.

MR. GOVER: You have written a
paper, which appears at tab 3 of the reference
materials in Exhibit P-128, "Psychol ogi cal
Probl ems of Refugee Claimants in Interviews and
Hearings". You wrote that in 1989 and revised it
in 19927

DR. PAYNE: That is correct.

MR. GOVER: Further, on page 3,
reference is made to your paper which was
presented at the International Congress of Law and
Mental Health in Toronto in June of 1990, "The
Psychiatric Sequel ae of Torture: Diagnosis and
Treat ment".

| s that correct, sir?

DR. PAYNE: That is correct.

MR. GOVER: Turning to page 4 of
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your curriculumvitae, you have written the paper
t hat appears at tab 2 of Exhibit P-128, "Refugees
and the Experience of Violence: Coping with the
Ef fects of War and Torture", presented at the
Shared Citizenship Public Lecture Series at the
Uni versity of Toronto in April 2004.

| s that correct, sir?

DR. PAYNE: That is correct.

MR. GOVER: And you have further
made a presentation entitled, "Working with
Ref ugees and Survivors of Torture and War:

Experi ences and Observations of the Canadi an
Centre for Victims of Torture". That is a paper
t hat you co-aut hored and presented in October of
| ast year.

s that right, sir?

DR. PAYNE: That is correct.

MR. GOVER: Finally in respect of
your publications, you have served since 1983 to
t he present day as editor of "Health Care and
Human Ri ghts", the Bulletin of Amesty
| nternational's Medical Network in Canada.

s that right, sir?

DR. PAYNE: That is correct.

MR. GOVER: You have, |
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under st and, performed psychiatric assessments of
more than 1,450 victinms of torture and ot her
severe persecution.

s that right, sir?

DR. PAYNE: That is correct.

MR. GOVER: And | understand that
t hose individuals came to Canada fromin excess of
90 countries?

DR. PAYNE: That is correct.

MR. GOVER: Those countries
i ncl ude Afghanistan?

DR. PAYNE: Correct.

MR. GOVER: And | understand that
you have assessed 31 individuals from Af ghani stan?

DR. PAYNE: Yes.

MR. GOVER: Bangl adesh?

DR. PAYNE: Yes.

MR. GOVER: And you have assessed
32 individuals fromthere?

DR. PAYNE: Correct.

MR. GOVER: You have assessed 200
from Bosni a?

DR. PAYNE: That is correct.

MR. GOVER: You have assessed 29

from Bul gari a?
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from Chi na?

Sal vador ?

Et hi opi a?

Il ran?

DR.

DR.

DR.

DR.

DR.

DR.

DR.

DR.

DR.

DR.
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PAYNE:
GOVER:

PAYNE:
GOVER:

PAYNE:
GOVER:

PAYNE:
GOVER:

PAYNE:
GOVER:
PAYNE:
GOVER:
PAYNE:
GOVER:

PAYNE:
GOVER:
PAYNE:
GOVER:
PAYNE:
GOVER:

That is correct.

You have assessed 21

That is correct.

You have assessed 16

That is correct.

Sevent een from El

That is correct.

Forty-eight from

That is correct.
Si xty-one from Ghana?
That is correct.
Forty-one from I ndi a?
That is correct.

Three hundred from

That is correct.

Ei ghteen fromlraq?
Correct.

Fifteen from Kenya?
That is correct.

Twenty-nine from
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Ni geri a?
DR. PAYNE: That is correct.
MR. GOVER: Twenty from Paki stan?
DR. PAYNE: That is correct.
MR. GOVER: One hundred and
forty-six from Somal i a?
DR. PAYNE: That is correct.
MR. GOVER: One hundred and
twenty-seven from Sri Lanka?
DR. PAYNE: That is correct.
MR. GOVER: Twenty-three from

Sudan?
DR. PAYNE: That is correct.
MR. GOVER: And 44 from Turkey?
DR. PAYNE: That is correct.
MR. GOVER: | understand that in
addition to that |list you have assessed torture

claimants from Syri a?

DR. PAYNE: That is correct. |
have seen four from Syri a.

MR. GOVER: When we speak of
torture claimnts who you have seen in the course
of your work, can you tell me whether there was
any sort of referral process by which torture

clai mants were screened in any way before you saw
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t hen?

DR. PAYNE: Usually refugee
cl ai mants woul d be seen by their | awyer and then
sent to the Canadi an Center for Victinms of Torture
and be assessed there, and then would be referred
on to me or one of the other psychiatrists or
physi ci ans for exam nati ons.

Since there is a limted nunber of
peopl e doing this work, people have to be
relatively disturbed before they got sent on.

They weren't sent on for frivolous reasons.

There were some occasions | would
see people fromthe board, when they went for
their refugee determ nation hearing and they were
obvi ously very disturbed at the hearing. | got
requests sent on fromthe board saying, "You
shoul d have a psychiatric assessnment,” before they
returned for the continuation of their hearing.

MR. GOVER: M final question in
relation to your qualifications is this: |
under stand that on approximtely 18 occasi ons you
have been accepted as an expert w tness
previously.

s that right?

DR. PAYNE: Yes, for refugee
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determ nati on heari ngs.

MR. GOVER: Those are ny questions
at this stage, Comm ssioner.

THE COVM SSI ONER: M. WAl dman,
guestions or subm ssions?

MR. WALDMAN: No questions. W
are satisfied as to his qualifications.

THE COMM SSI ONER: M. Fothergill?

MR. FOTHERGI LL: | certainly have
no quarrel with the witness' qualifications. He
is obviously em nently well qualified.

One area of concern | do have
relates to the purpose of the testinony. | wil
certainly concede that to the extent the witness
is going to speak about the visible signs of
torture, the sort of things that Canadi an
officials m ght have been able to observe when
they visited M. Arar in captivity, that strikes
me as useful to you in your evaluation of the
conduct of Canadian officials.

If we are going to broaden that to
exam ne the long-termeffects of torture, then
t hat strikes me as something which perhaps is nore
appropriate in the context of a civil damages

claimrather than the mandate that has been given
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to you.

THE COVM SSI ONER: M. Gover, do
you have anything to say with respect to that?

MR. GOVER: MWhat | submt in
relation to that is that, as with other evidence
t hat you have heard in the course of this week,
this is context evidence.

And in addition, | would submt
that the evidence that you hear about the inpacts
of torture, the lasting effects, the course of
treatment -- all of that may assist you in
assessing what it is the fact-finder reports to
you, which would be the basis for your findings
regarding M. Arar's account of what happened to
hi m

So in that respect, | submt that
it would be of assistance to you in assessing that
evidence. As well, it would be of assistance to
you overall in providing context.

THE COWMM SSI ONER: Do you wish to
respond to that?

MR. FOTHERGI LL: | m ght suggest
t hat we proceed, and if | feel that there is some
sort of unfairness being worked to people |

represent, | will let you know.
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But with that explanation, | think
t hat does help me to understand the purpose of the
evi dence.

THE COWMM SSI ONER:  Yes. I think
t he comment could be made about, if | m ght just
observe, some of the other evidence we have heard
this week.

| have found as background,
actually, a lot of it to be quite informative,
al t hough sonme of it certainly wouldn't be directly
applicable to the facts. But | think some of it
clearly is and is very inportant.

| think also with this witness’
evidence -- | don't know what it is going to be --
potentially it would be helpful in ternms of the
synptoms, or how M. Arar presented, both during
his detention and on his return.

| expect that there will be public
evi dence, to sone extent, with respect to that,
and | think it will provide certainly a background
and be hel pful to ne.

So | amsatisfied that Dr. Payne
is qualified to express opinions in the areas that
you have indicated, M. Gover, and | am al so

satisfied that | should receive the evidence.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

6049

MR. GOVER: Thank you,
Comm ssi oner.

Dr. Payne, | ask you initially,
wi th your background of perform ng assessnments of
i ndi vi dual s who have suffered torture and ot her
severe persecution, can you provide us with sone
background or context for the circunstances of
torture?

DR. PAYNE: | can respond
hi storically in terms of how we becanme involved in
Canada in seeing torture victims which occurred in
the md to |late 1970s when torture victinms from
Chile started arriving in Canada and in DenmarKk.
Torture victinms fromChile and the mlitary rule
in Greece arrived and nedi cal doctors then becane
invol ved in doing psychiatric assessnents, medical
assessments, to help support their clainms for
refugee st atus.

The literature of the first
article was published in 1973 by Amnesty
| nternational, their medical group, calling
attention to the problem and especially calling
attention to the participation of doctors in
torture and with their concern about that.

I n Canada, the first article was
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published in 1979 by two doctors at St. M chael's
Hospital in Toronto, Dr. Cathcart and Dr. Berger
on 17 Chil ean applicants that they had seen up
until that point.

The article that is in your
material from JAMA, the Journal of American
Medi cal Association from 1988, an article that is
an overview article of studies done in Canada,
Denmar k, and Hol |l and on 319 reported survivors of
torture that outlines the physical and
psychol ogi cal sequel ae of that and how medi cal
evidence could be used to back up or substantiate
or correlate their stories of torture.

Foll owi ng that, it has been
accepted, yes, these are the psychol ogi cal,
physi cal sequel ae. Many ot her people have written
about their experiences, but in terns of advancing
the field people are trying to go on to other
areas now.

MR. GOVER: Doctor, if | could
take you to tab 5 of Exhibit P-128, this is the
article by Goldfeld et al, "The Physical and
Psychol ogi cal Sequel ae of Torture".

Can you coment on the

significance of this article in the psychiatric
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assessment of torture victinms?

DR. PAYNE: It outlines the
psychol ogi cal sequel ae that have been observed in
many different countries, and are the sanme in the
three different countries, and established that
these are real synptons that occur and can be
expected to occur as a result of torture.

MR. GOVER: Your paper, "Refugees
and the Experience of Violence: Coping with the
Ef fects of War and Torture" appears at tab 2 of
t he exhibit.

In this paper you trace, as you
have mentioned a monent ago, the history of the
assessment and treatment of torture claimnts in
Canada, and particularly the appearance in Canada
of Chil ean refugees follow ng the Septenber 1973
overt hrow of the Chil ean governnment. You conment
about hal fway down the page:

"“Al t hough torture is often
seen as the infliction of
pain, the overall aim of
torture is to dehumani ze and
degrade the victim"

You say:

"I ndividuals typically report
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t hat the physical effects of
their torture were very
intense at the nmoment of the
torture, but the
psychol ogi cal aspects of
their torture were nuch nore
difficult for themto dea
with overall."”
Can | ask you to el aborate on that
statement, please, Dr. Payne?
DR. PAYNE: That is correct.
Again, torture has usually been, in the general
public's eye, viewed as pain and suffering that is
inflicted on sonebody and peopl e respond to reduce
t he pain, whereas seeing many i ndividuals you come
to recognize it is really destroying the will
humanity, spirit of the individual so that they
| ose control of thenselves and are willing to give
up control of themselves to their torturers.
It is done in the context where
t he individual being tortured is dehumani zed by
t he process, regarded as a thing by the way they
are treated, the circunstances, the torture
itself, and once they are things, then the nornmal

restraints in dealing with other human beings are
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rel eased. They are seen |ike, you know, the
eneny, the vermn that you can, you know, just get
rid of and not have to treat themas human, with

t he respect as a human being.

MR. GOVER: Now, in the course of
this treatment, and based on what those whom you
have assessed have told you, have you been able to
discern -- in addition through the literature by
the way -- the purposes for infliction of pain?

DR. PAYNE: The purposes of the
torture are generally three: One, to obtain
informati on; second, as a punishnment, either
puni shment of the individual directly or as a
representative of the eneny, the opposition.
Along with that is also their sort of the rel ease
of frustration of the torturers, where they can
treat people badly as a way of getting out their
frustration at the eneny; and, third, as a method
of intimdating the popul ation as a whol e.

MR. GOVER: Are those three
pur poses nmutual ly exclusive?

DR. PAYNE: The three tend to go
together. Certainly torture for information
usual ly involves a strong punitive element to it,

t he way people are beaten, abused verbally. As a
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puni shment and for information there is also an
effect of intimdating the population as a whole
so they know this is going to happen to themif

t hey start rebelling.

MR. GOVER: | would like to focus
on the concept of use of torture as a neans of
extracting i nformation.

First of all, is that common
or unconmmon among torture clai mnts whom you
have assessed?

DR. PAYNE: It is fairly
common, more so after coups, nore so after
uprisings or larger uprisings within the
popul ation it is there.

One of the things that is done
wi th people in general that are rounded up at
demonstrations, they will be interrogated about:
Who did you find out about it? |If you are
di stributing pamphlets they will ask who did you
get themfron? Who has the printing press?

There is al ways the problem of the
authorities not knowi ng what information they do
have and how much informati on they have. So
opponents and suspected opponents tend to be

grouped together as one group and treated the
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same. It is alnost that you are guilty until you
can prove yourself innocent and there is no way of
provi ng yourself innocent.

MR. GOVER: | would like to turn
to the second area, which is the description of
torture which has been given to you by the over
1,450 cl ai mants whom you have assessed.

Have t he individuals whom you
have assessed described the tortures that they
have endured?

DR. PAYNE: Yes, they have.

MR. GOVER: Have those tortures
had both physical and psychol ogi cal di mensions?

DR. PAYNE: Yes, they have.

MR. GOVER: What have those
i ndi vidual s whom you have assessed told you about
t he physical tortures that they have endured?

DR. PAYNE: Regarding the physi cal
tortures fromthe countries that I have seen, the
torture is usually very harsh and brutal and
doesn't require high technol ogy at all.

Beati ngs are al most universal,
ei ther by one individual or, nore often, by groups
of individuals with fists or gun butts, batons,

cabl es, being beaten on the soles of the feet,
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bei ng suspended upsi de down and bei ng beaten while
suspended, often being placed in painful
positions, being given electrical shocks,
especially to sensitive parts of their body, being
burnt with cigarettes or hot pokers, being
submerged in dirty water, being suffocated with a
pl astic bag over their head. Those are sone.

MR. GOVER: Let me turn then
to the psychol ogi cal aspects of the tortures
t hat those whom you have assessed have told you
t hey have endur ed.

Can you tell us what they have
described in that respect?

DR. PAYNE: Regarding
psychol ogi cal tortures, they tal k again al most
uni versally about being assaulted, verbally
abused, both individually and for their ideas,
bei ng sexual |l y abused or degraded, being
t hreatened with worse torture or death, receiving
threats against famly members, having to hear or
observe the torture of others. Many of those
descri be that as much worse than the torture of
t hemsel ves because it reinforces their inpotence.
They are not able to do anything to cone to the

rescue of the person, especially women; and mock
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executions, where soneone is told they are going
to be executed, they are prepared for it, told to
write out their |ast words and are taken off to be
often shot and gunshots will ring out and they are
still alive. Sonmetimes other people who are taken
out with them are dead, or they are told, "Okay,
we have decided not to do it today. Come back
tonorrow. We will do it tonorrow. "

MR. GOVER: Have the individuals
whom you have assessed described torture with
si mul t aneous physical and psychol ogi cal aspects?

DR. PAYNE: Usual | y bot h.

Physi cal and psychol ogical torture are done at the
same time, or conmbined. People will be beaten,
and while they are being beaten they are
threatened that it is going to be worse if they
don't provide information.

Certainly the sexual abuse has
bot h physical aspects of being abused and
psychol ogi cal aspects, especially in Muslim
cultures where rape is considered equivalent to
adultery, where it gives grounds for one's husband
separating fromone, or in strict Muslimsense it
is even authority to be stoned to death.

MR. GOVER: Have you seen evidence
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of physical -- | know that you are there to
performa psychiatric assessment, but have you
seen evidence of physical torture in those whom
you have assessed?

DR. PAYNE: Yes. Usually when
people come in for their physical assessment they
will show me their physical scars as well even
t hough I may not do a report on them Usually
t hey show scars fromthe cuts they received, scars
fromlashes, fromburns, sonme evidence of broken
bones. Some had blows to the head that resulted
in hearing | oss and neurol ogi cal damage.

MR. GOVER: Have you observed any
variation in the incidence of physical evidence of
torture based on the place where those whom you
have assessed canme fronf?

DR. PAYNE: Very early in the work
i ndi viduals from Chile and Somalia tended to show
a |l ot of physical evidence of torture in terms of
scars. Over the years there seens to be much | ess
scarring shown, that countries tend to use net hods
of torture that |eave | ess evidence of scars.

They also tend to allow individuals to recuperate
for some time after before they are rel eased.

That gives some time for healing to occur.
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MR. GOVER: | understand, Doctor,
t hat you have not assessed M. Arar.

DR. PAYNE: That is correct.

MR. GOVER: However, though,

Dr. Payne, | would like to take you to Vol ume 8 of
t he Foreign Affairs Canada hearing docunents,
tab 693. | understand you have that before you.

DR. PAYNE: Yes.

MR. GOVER: At tab 693,
page 3 of 6, this is toward the bottom of the
page, approximately 10 lines fromthe bottom of
the page -- let me give you the context.

M. Arar had earlier said that
he had been asked to volunteer to go to Syria. He
said no way. He had expressed fear of being
deported to Syria because he felt he could be
tortured there.

Just picking up his account, and
then | will ask you for your opinion in relation
toit, M. Arar says:

"We flew first to Washi ngton.
A new team of people got on

t he pl ane and the others
left. | overheard them

tal ki ng on the phone, saying
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t hat Syria was refusing to
take nme directly. But Jordan
woul d take me. Then we flew
to Portland, to Rome, and
then to Amman, Jordan. All
the time | was on the plane,

| was thinking howto avoid
being tortured. | was very,
very scared. That's all |

t hought about when | was on

t he plane, how can | avoid
torture? We | anded in Anman
at 3:00 in the morning | ocal
time on October 9th. They

t ook me out of a plane -- of
t he plane and there were six
or seven Jordani an men

wai ting for us. They blind
fol ded and chai ned me and put
me in a van. They nade me
bend my head down in the back
seat. Then this man started
beating nme. Every tinme |
tried to talk, they beat ne.

Every time | tried to move, |
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tried to talk, I tried to say
anyt hing, they just beat me
very severely. And they did
this for the first few

m nutes. It was very, very

i ntense. About 30 m nutes

| ater, we arrived at a
bui |l di ng where they took off
my blindfold and asked ne
routi ne questions. Before
taking me to a cell. It was
around 4:30 in the nmorning on
Oct ober 9th. Later that day,
t hey took my fingerprints and
bli ndf ol ded me. .. "

And so on.

The conti nues several |ines down:

"Over an hour |ater, we
arrived at what | think was
t he border with Syria. | was
put in another car and we
drove for another three
hours. | was taken into a
bui |l di ng where some guards

went through nmy bags and took
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some chocol ates | bought in
Zurich. | asked one of the
peopl e where | was, and he
told m | was in the

Pal estine branch of the
Syrian mlitary intelligence.
It was about 9: 00 in the
eveni ng on October 9th. It
was about 6:00 in the evening
on October 9th. Three men
came and took me into a room
| was very, very scared. |
was crying all the time.

They put me on a chair and
one of the men started asking
me questions. | |ater

| earned this man was a ...

Col onel. He asked nme about
my brothers and why we had
left Syria. | answered all
the questions. If | did not
answer qui ckly enough, he
woul d point to a metal chair
in the corner and ask, do you

want me to use this? And he
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said it many times, do you
want me to use this? | did
not know t hen what that chair
was for. | learned later it
was used to torture people.

| asked himwhat he wanted to
hear. | was very terrified
and | did not want to be
tortured. | would say
anything to avoid torture.
This | asted for four hours.
There was no violence. Only
threats. At about 1:00 in

t he morning, the guards cane
to take me to ny cel
downstairs. We went into the
basenment and they opened a
door and | | ooked in. | just
could not believe what | saw.
| asked how [ ong I woul d be
kept in this place. He did
not answer. But put me in
and cl osed the door. It was
i ke a grave, exactly |like a

grave. It had no light. It
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was three feet wide. It was
six feet deep. It was seven
feet high. 1t had a netal
door with a small opening in
t he door which did not let in
i ght because there was a

pi ece of metal on the outside
for sliding things into the
cell. There was a small
opening in the ceiling, about
one foot by two feet, with
iron bars. Over that was
anot her ceiling so only a
[ittle light came through
this. There were cats and
rats up there, and fromtine
to time, the cats peed

t hrough the opening into the
cell. There were two

bl ankets, two di shes, two
bottles. One bottle was for
wat er and the other one was
used for urinating during the
ni ght. Nothing else. No

l[ight. | spent ten months
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and ten days inside that
grave. Again, | repeat, |
spent ten nonths and ten days
in that -- inside that grave.
The next day, | was taken
upstairs again. The beatings
started that day and was very
intense for a week. And then
| ess intense for another
week. That second and third
days were the worst. | could
hear other prisoners being
tortured and scream ng and
scream ng. Interrogations
are carried out in different
rooms. One tactic they use
is to question prisoners for
two hours and then put them
in a waiting roomso they
can't hear the others
scream ng, and then bring

t hem back to continue the
interrogation. The cable is
a bl ack electrical cable,

it's a shredded cabl e, about
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two inches thick. They hit
me with it everywhere on ny
body. They nostly aimfor ny
pal ms but someti mes m ssed
and hit my wrists. They were
sore and red for three weeks.
They al so struck me on ny
hi ps and | ower back.

| nterrogators constantly
threatened me with a metal
chair, tire, and electric
shocks. The tire is used to
restrain prisoners while they
torture themw th beating on
the sole of their feet. |
guess | was | ucky because
they put me in the tire but
only as a threat. | was not
beaten while in the tire.
They used the cable on the
second and third day, and
after that, mostly beat me
with their hands, hitting me
in the stomach and on the

back of my neck and sl apping
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me on the face. \Where they
hit me with the cables, ny
skin turned blue for two or

t hree weeks, but there was no
bl eeding. At the end of the
day, they told me, tonorrow
woul d be worse. So | could
not sleep. Then on the third
day, the interrogation | asted
about 18 hours. They beat me
fromtime to time and made nme
wait in the waiting roomfor
one to two hours before
resum ng the interrogation.
While in the waiting room
heard a | ot of people
scream ng. | remenber that
was one of the worst part of
my inmprisonment, is just to
hear all those people
scream ng. | remenmber ny
heart on many times | heard
this was just going to go out
of my chest. they had not

asked me about this in the
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united states. | repeat,

t hey had not asked me about
this in the united states.
They kept beating me. So |
confessed and told themthat

| went to Afghanistan. | was
ready to confess to anything
if it would stop the torture.
They wanted ne to say | went
to atraining canp. | was so
scared that day. | remenber
| urinated on nmyself twi ce.
The beating was | ess severe
each of the foll ow ng days.
At the end of each day, they
woul d al ways say 'tonmorrow

wi Il be harder for you' so
each night | could not sleep.
| did not sleep for the first
four days. And | slept no
nmore than two hours a day for
about two nmonths. Most of
the time | was not taken back
to my cell but put in a

wai ting room where | could
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hear all the prisoners being
tortured and scream ng. One
time | heard them banging a
man's head repeatedly on a
desk really hard. Around

Oct ober 17th the beatings
subsi ded. Their next tactic
was to take me in a room
blindfold will, and people
woul d tal k about nme. | could
hear them saying "he knows

| ots of people who are
terrorists. We will get
their numbers. He is a liar.
He has been out of the
country for long." Then they
woul d say let's be frank,
let's be friends, tell us the
truth and come around the
desk and slap me on the face.
They played | ots of m nd
games. The interrogation and
beati ng ended three days
before I had my first

consul ar visit which was on
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Oct ober 23rd.""

Dr. Payne, | understand that you
had previously read M. Arar's account of what
transpired in Syria, including the excerpt that |
have just read; is that correct, sir?

DR. PAYNE: That is correct.

MR. GOVER: W th what M. Arar has
sai d happened to him can you comment on whet her
t he treatment that he has described is consistent
or otherwise with the torture described by those
who you have assessed?

DR. PAYNE: | would say it is
consistent with the torture of others | have
assessed in general and consistent with the four
i ndi viduals that | assessed from Syri a.

It is certainly very comon for
people to be beaten severely at the time of their
detention and while they are being taken to the
police station or security space. It is very
comon for political prisoners to be held in very
smal | , dark, underground cells with a metal door
and just a little slot wi ndow up high above, the
type of cell that M. Arar describes, with very
l[imted hygiene facilities.

It is very comon, again, to be
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beaten, and usually nmore severely in the early
stages of detention; very common to be threatened
with worse torture. And especially the four

i ndi viduals that I have seen from Syria, it was
very common for themto be threatened with worse
torture.

The one man | saw who wasn't
tortured very badly but was al ways threatened with
being sent to the entertai nment room as he
interpreted it to me, and he was hearing the
screams and yells of other people being tortured
at the tinme.

| had one individual who was given
el ectrical shocks to his abdomen and threatened
wi th being given electrical shocks to his genitals
if he didn't provide information, and he was taken
out and shown a group of men who were very weak
and sick and thin and pale, and was told that they
had had el ectrical shocks to their genitals, and
t hat he was going to end up |like these men if he
didn't provide information.

MR. GOVER: Now, in addition, did
any one of the four whomyou assessed that came
from Syria describe to you being held in a small,

underground cel | ?
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DR. PAYNE: Yes, three of them
specifically reported being held in small
underground cells. One cell was 1 netre by
1 metre, even smaller than M. Arar's.

MR. GOVER: In addition, did
any of the claimants from Syria describe to you
heari ng ot her people screamng in the course of
t heir detention?

DR. PAYNE: Yes. They all heard
ot her people scream ng and had ot her sim |l ar
t hreats used agai nst them

MR. GOVER: Can you conmment on the
conditions in which torture victinm whomyou have
assessed were detained and the inmpact of the
condi tions of detention on the detainees?

DR. PAYNE: They were all held
in rather sort of hopel ess, denoralizing,
depressing situation, in these small, dark cells
wi t hout access to other people, in conditions
where they had no control over their future at all
of what was going to happen to them Sort of a
hopel ess, hel pl ess feeling that was nost
di stressing, not knowi ng when they were going to
be rel eased, having no one they could appeal to

for help or justice, and often being told that
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they could be killed at any time and nobody woul d
know t he difference.

MR. GOVER: In the course of
referring to Volunme 8 at tab 693 | also described
to you the conditions of detention that M. Arar
has described as the conditions that prevailed for
10 mont hs and 10 days of his detention in Syria.

G ven what M. Arar has said about
the conditions of his confinement, can you conment
on whet her the conditions of his detention, as he
has described themto you, are consistent or
ot herwise with the conditions that you have
descri bed as having been provided to you by way of
descri ption by those whom you have assessed?

DR. PAYNE: Yes, they are
consistent with the other individuals |I have
assessed, especially those from Syria. He was
detained for quite a long time, nore than nost
ot her people were detained, which was nore in the
range of several nonths.

MR. GOVER: You described a nonment
ago the inpact of conditions of detention on
ot hers who have clainmed to have been tortured,
specifically those whom you have assessed, these

1,450 or nmore, including four from Syri a.
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Can you coment on the
l'i kely inpact of those conditions of detention
on M. Arar in particular, if one accepts what is
reported here at tab 693 of Volume 8?

DR. PAYNE: They are relatively
consistent with individuals that | have exam ned
in general who report that during the first few
weeks of the detention their torture is usually
wor se, especially when they are held
i ncommuni cado, wi thout anybody knowi ng where they
are and the governnment officials denying that they
are even in detention.

Often once their famly knows
where they are and they are all owed access to
their famly or |lawyers, conditions inmprove
somewhat, and once they come to court and are
subject to the judicial systemthings usually
i mprove consi derably. The torture can still go
on, but it is much, much | ess.

MR. GOVER: So that |I'mclear on
this, is it correct to say then that based on what
t hose whom you have assessed have told you, that
t he severity of torture tended to vary dependi ng
on the stage of detention?

DR. PAYNE: It often did. As in
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M. Arar's case, it would be nost severe early on,
and being still present but nuch | ess intense as
time went on.

MR. GOVER: You have menti oned
earlier that one of the purposes of the torture as
reported to you by those who have endured it was
extraction of information fromthem

If you | ook at the three purposes
t hat you described earlier as underlying torture,
that is to obtain informati on as puni shment of the
person, either directly or as a proxy for the
enenmy, or as a method of intim dating a popul ation
as a whol e, based on what they have told you once
again, can you coment on the severity of torture
and whether it is variable having regard to the
apparent purpose?

DR. PAYNE: It is severe in terns
of getting information, but that is also combined
very much with puni shment and getting out
frustration of the guards as well.

In many cases it seens nuch nore
punitive than actually, you know, to get
informati on, and in many cases it is known that
t he individuals have very little information to

provi de. But they are there, they are part of the
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opposition, the enenmy, so we have got them
Somebody has to be punished, so they get punished
because they are there.

MR. GOVER: Earlier in your
evidence and in your paper you described the
obj ective of dehumani zing the victimof torture.

How | ong does that dehumani zati on
| ast and how | ong does the correspondi ng feeling
of |l oss of control last?

DR. PAYNE: The psychol ogi cal
effects last for a long tinme. Certainly during
detention, certainly after they are rel eased and
they are still in the country, because there is
al ways a fear of being detained again and having
to face nore torture that could happen at any
time. So it is not able to be rel axed, always
being on the alert, you know, watching out for the
aut horities.

Even after they come to Canada,

t he ones that do here, and out of their country,
there is still an ongoing fear that persists in
them some because they may not pass their
hearings and may get sent back on that tends to
perpetuate it, but even after they have passed

t heir hearings and are able to stay, it takes a
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long time for this fear and sense of thenmselves to
come back again. You know, to feel whole as a
person takes a long tinme.

MR. GOVER: That really takes us
to the fourth area that | would |ike to address
with you, and that is the psychol ogi cal synmptons
experienced by torture victins and the psychiatric
di sorder of which they are characteristic.

Let me ask first, what are the
psychol ogi cal symptons experienced by torture
victim whom you have assessed?

DR. PAYNE: Psychol ogical systens
are related to, again, almst universal
re-experiencing of their torture. That can occur
t hrough bad dreans at night, nightmares, intrusive
menories of the torture repeatedly comng into the
m nd during the day. Sometimes they are able to
di stract thenselves on to other things and
sometimes they can't. And flashbacks, where they
feel they are really back in the experience again,
t hey are back in the country they came from and
undergoing the torture rather than just
remenmbering it.

MR. GOVER: So those are all

mani f estations of this synptom of persistently
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re-experiencing the torture?

DR. PAYNE: Yes. More upset if
t hey get any rem nders, directly or indirectly,
about the experiences they have been through,
certainly such as seeing police in Canada, hearing
sirens.

Very unfortunately, people have
scars on their body fromtheir torture. Every
time they shave in the norning they see their scar
and that rem nds them or scars on other parts of
their body that are there, the permanent rem nder
of what they have gone through.

MR. GOVER: Other synptons?

DR. PAYNE: Other synmptons. They
usual ly avoid anything that will rem nd t hem of
their torture. Many will stay away from peopl e of
their own country because that is a rem nder.

They will stay away from
tel evision programs or movies associated with
vi ol ence, because that again is a rem nder of the
vi ol ence that they went through.

They are much nmore revved up with
anxi ety, and many of them have a | ot of
psychosomati ¢ physical synptoms of torture,

headaches, muscl e pains, stomach upset. They feel
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depressed, in sort of that sort of hopel ess type
of depression rather than a | oss-type of
depressi on.

They tend to be wi thdrawn and
avoi d ot her people. They tend to feel a sense of
shame, especially those that have had sexua
abuse. Women will tend to isolate thensel ves out
of their sense of shame, and for men too because
they no | onger feel the strong person that they
were before. There are even some men | have seen
who have been coping relatively well and then
their famlies arrive in Canada and they do nmuch
wor se when their famlies are here, because they
are no longer able to be the strong man in the
famly that they had been prior to their torture.
They need their wife to | ook after themand to
help them and that is a big disgrace to them

They often are nmore physically
revved up in arousal, they just are agitated and
can't cal mdown. They have an increased startle
response. They hear a bang, they will junmp very
qui ckly and have difficulty tolerating noise.

Their memory and concentration
tend to be poor, which again makes it nore

difficult for themto | earn English and | earn
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ot her things that they need in Canada.

They have a conditioned fear
in Canada of situations fromback in the country
they came from Especially seeing police, where
they will regard the police here as sort of
simlar to the police back in the country they
came fromw th the same danger. Even though
logically they know it is not true, their
enmotional reaction is a fear reaction.

Especially for torture victinms,
t hey have difficulty trusting other people in
general, especially government authorities they
will have difficulty trusting. | have the
advant age of being white skinned which makes it
much easier for themto trust me. One of ny

col | eagues who is a physician who has a beard and

is a bit dark-skinned has great difficulty dealing

with some individuals, especially fromlran, as he

rem nds t hem of people back in Iran.

MR. GOVER: Doctor, is there a
psychiatric disorder that is consistent with the
hi story and this grouping of synptons?

DR. PAYNE: These synptons

fit under the diagnostic criteria of posttraumatic

stress disorder in the American Psychiatric
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Associ ation's Diagnostic and Statistical Manual of
Ment al Di sorders, which is nowin its fourth
edi tion.

MR. GOVER: We haven't,
Comm ssi oner, reproduced the entire DSM IV but we
have an excerpt fromit at tab 4 of Exhibit P-128.

Per haps | coul d draw your
attention, Dr. Payne, to page 424, and
specifically if you could sunmarize for us the
di agnostic features for posttraumatic stress
di sorder, please?

DR. PAYNE: The di agnostic
features.

First, one has to have the
traumati c event which is outside the range of
usual human experience. It is not sonmething that
is comonly experienced, and usually experienced
in a hel pl ess, hopel ess situation.

Then one has synmptons of
re-experiencing of the traumatic events in various
ways that | have mentioned, in dreans and
intrusive menories. General avoidance, under (c)
avoi dance of stimuli in situations that rem nd the
i ndi vidual of these. They mention enotional

numbi ng, but we don't see that much in torture
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victims. They are nore aroused up than being
emotionally numbed.

Al'so things like difficulty
concentrating, more irritability, getting upset
easily. Wth a duration of 3 nonths -- acute they
say is more than 3 months. Chronic, certainly the
ones we get to see are all chronic, they have had
synptonms | asting for many nont hs, and in many
cases years.

MR. GOVER: | note that the
di agnostic features state that the person's
response to the event nust involve intense fear,
hel pl essness, or horror.

DR. PAYNE: Yes. This is not
just the ordinary upsets of life, it is something
much nmore severe and intense than the ordinary
upsets one m ght go through |Iike divorce or m nor
acci dents.

MR. GOVER: Now, can you
provide us with a definition of the term
"neur ophysi ol ogy"?

DR. PAYNE: Neurophysiology is one
of the areas of interest in posttraumatic stress
di sorder now. It relates to the neurol ogical

structures in the brain and the brain chem stry
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t hat regul ate our basic body functioning and
underlie our conscious awareness of our feelings
and our thinking.

MR. GOVER: | understand that
t he neurophysi ol ogy of individuals with
posttraumatic stress di sorder has been studi ed and
a report appears at tab 6 of Exhibit P-128.

I's that correct.

DR. PAYNE: That is correct.

MR. GOVER: If you could put in a
concise statement in layman's ternms what it is
this article says, | would be grateful.

DR. PAYNE: This is one of several
articles. Usually doing brain imging techniques,
MRI scans, PET scans of individuals that shows the
areas of the brain that are being activated while
peopl e are tal king about their torture
experiences, and certainly it is shown that
various brain structures are overly stimnmul ated,
hyperactive during this tinme.

It gives an indication that
posttraumatic stress disorder is not just
something in the mnd, in this m nd-body
di chotony, but it something that affects the

structure of and functioning of the brain itself.
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| guess in computer terms, it
is not just a software problembut it is a
har dware problem as well as software.

It is likely these changes in
brain functioning result in disturbances in
processing information, especially menories, and
account for the long-lasting nature of many
psychol ogi cal symptons.

Just to mention a few. There is
an area of the brain called the anmygdal a, which is
a sorting device for all information comng into
the brain and where it gets sent off in the brain
and, as well as that, it puts an enotional content
toit. People with posttraumatic stress disorder,
it gives a fear enotion put into many stinmuli that
come in, so even before it hits the thinking part
of the brain it has this fear response that gets
activated.

It is also shown that from people
t hat went through traumati c experi ences some
devel oped posttraumati c stress di sorder and some
didn't. For the ones who devel oped posttraumatic
stress disorder, they had nore activation on the
right side of their brain, which is a pre-verbal

area of the brain, so that their thinking was --
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t heir experience of their torture or other
traumatic event, while they were tal king about it
it was very sort of raw enotion, whereas those who
hadn't experienced posttraumatic stress disorder
it was more on the left side of the brain was
activated, which is nore a |ogical, rational,
where they can put their emotions into words.

Again, it hel ps explain why people
wi th posttraumatic stress disorder tend to have a
| ot of strong feeling associated with what is
goi ng on that is sort of non-verbalized yet. Once
it gets verbalized, then you can mani pulate it a
| ot more and deal with it in a rational fashion,
but before it is verbalized it is nore sort of raw
enmotion and comes out in a |ot of visual imges,
in the re-experiencing and the flashbacks, rather
t han processed into verbal, intellectual terns
t hat can then be mani pul ated | ater on.

MR. GOVER: Can you give us a
brief description of the course of the ongoing
psychol ogi cal symptons you descri bed earlier and
t he phases of treatment?

DR. PAYNE: Yes. certainly a
course for people varies considerably. 1t can

relate to the |l ength and severity of the torture,
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certainly for torture victinms' detention. There
is a big difference between people who may be
det ai ned for a couple of hours or a couple of days
and tortured and then they are rel eased and get on
with their lives. Wth individuals that are
det ai ned for nonths, certainly nore than 6 to

8 months, it has a much, nmuch, nmuch nore severe

| ong-termeffect on people and they are nore

di sturbed.

It depends on how resilient people
are. Some people are just naturally more
resilient than others and will bounce back and
have sonme i nner resources to get thensel ves
t oget her pretty well, and some people don't have
that. Sonme people have nobre supportive
environment that are helpful to them and some
people are left to flounder on their own and tend
to do | ess well.

Certainly individuals who are seen
at the Canadi an Centre For Victims of Torture that
come to us, it is usually probably two to four
years that people have contact with the Centre
before they feel they can manage without it.

W th posttraumatic stress di sorder

t he synptons can carry on for many years or
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decades. | have one man that |I'm seeing now
unrel ated to this reasons who was in the Second
Worl d War as an underage sol dier in Belgium and
every night, or alnmost every night, he is still
back in the war, experiencing the war that he was
in 55-60 years ago now.

FI ashbacks can occur very often
too. | have one person who | have seen previously
who | encountered and told me she was studying for
her Ph.D. exans and was giving a | ecture and the
projector wasn't focused quite right and she went
to focus it and the |light came in her eye and she
i medi ately had a flashback to the torture she had
had 15 years previously in one of the Latin
Ameri can countries when a bright |ight was shone
into her eyes while she was being interrogated.

Peopl e get on with their lives and
cope, but things are still there and can be
certainly reactivat ed.

In terms of general treatnent,
the first thing is just getting the person out of
t he situation. Like an allergic reaction, you
want to get the person away fromthe thing that is
stimulating the probleminto a safe situation.

Then we want to deal with things
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t hat are perpetuating their problems. Like
difficulty sleeping can keep the person nore
aroused, they can't cope with things very well.
Excessive anxiety. |If you can, again, keep the
cycle of tension going up, excessive depression,
wi t hdrawal , can again just deepen the depression.

If we deal with those i nmedi ate
t hings that are just tending to keep the situation
goi ng and make it worse, then there is a real
i ssue of integrating the person back into society
again, and integrating his personal experience
into his |life experience.

| think part of this is getting
it fromthis raw enpotion in the right brain into
this nore | ogical, thought-out, able to be
mani pul ated and dealt with and incorporated into
one's life overall.

Certainly we can use a | ot of
things to help with that. Medication hel ps.
Ther apy, both individual and group therapy.
Certainly in Toronto we found art therapy hel ps
get people's non-verbal imges out, and then
tal ki ng about it and hel ping put it into sort of
verbal things, then it can be dealt with much

easier. A lot of just general support.
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One of the nmost inportant things
is developing a trusting relationship with people,
hel pi ng them devel op trusting relationships with a
few peopl e that hopefully then can expand as tinme
goes on and then they get better.

MR. GOVER: Doctor, | would |ike
to return to one of the purposes of torture, as
you understand those purposes from what you have
been told by those whom you have assessed, and |
would |Iike nowto turn to the |ast area, and that
is the reliability of information obtained under
torture.

G ven your expertise, having
assessed over 1,450 patients who claimto have
been tortured, given your training, given your
famliarity with the literature, are you able to
comment on the reliability of information obtained
under torture?

DR. PAYNE: | think reliability
is one of the difficult things to assess, because
people may say a | ot of different things under
torture but again it is very difficult for the
person receiving the information to determ ne
whether it is reliable or not.

In terns of the |ikelihood of
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peopl e providing informati on, useful information
under torture, it tends to be associated with the
personality of the individual and how i nport ant
his or her attachment is to the organi zation or

t he i ndividual that they are involved with.

Certainly there are people that
are not very psychol ogically strong, have
difficulty tolerating distress, are excessively
narci ssistic or self-centred, and they are ones
t hat woul d |ikely quickly provide information
under torture, under the threat of torture. They
just don't want to tolerate stress at all.

These characteristics can be found
in the popul ati on as a whol e, probably in
conscripted soldiers, but are probably not found
in individuals who voluntarily strive for
political change in difficult situations.

| ndi vi dual s who are attracted to
this political activity are usually
psychol ogically strong, are aware of the risks
that are involved in it, put their cause ahead of
personal pleasure, and are able to tolerate
di stress for their cause.

An individual with a strong

attachment to an identity with their cause, and
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peopl e associated with it, are nuch less likely to
provide informati on than people who have very
little attachment or |ess attachment to it.
Someone who is very strongly commtted to their
political activity and the people associated with
it are much less likely to give information.

| think we know probably from our
own personal experience, if we were detained and
tortured by sonebody who wanted to know t he
| ocation of our child or grandchild because they
wanted to abuse them how much torture would it
t ake before we revealed that information? W
coul d say, okay, yes, there are just some things I
am not going to reveal because | could suffer as
much as | want, but nothing is going to make me
reveal things |ike that.

It shows that there is no direct
correlation between the ampunt of torture given
and people's ability or willingness to provide
informati on. There are other psychol ogi cal
factors of inportance of information, inportance
of a person and the cause that will limt
informati on being given under any circunstances.

MR. GOVER: The answer to

this should be sel f-apparent, but are you aware
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of any medi cal studies on information obtained
under torture?

DR. PAYNE: Again, |'mnot aware
of any medi cal studies. Again, these studies
woul dn't and coul dn't be produced. Couldn't
because technically it is inpossible to get into
t hese situations, technically inmpossible to know
who has informati on and who doesn't have
informati on, and certainly it would be agai nst
medi cal ethics.

MR. GOVER: Have torture
victim whom you have assessed told you about
informati on that they have provided while being
subjected to torture?

DR. PAYNE: They have talked to me
about the way they dealt with the situation of
dealing with it.

None of the individuals |I have
seen have adm tted confessing, in the sense of
spilling the beans, about what has happened to the
peopl e that have interrogated them

They will speak much nmore about
resisting that, speaking of the denmoralizing and
degradi ng effects of torture, and one way of

mai ntai ning their norale or their sense of
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t hemsel ves was not giving information. |f they
could resist giving information, then they could
feel they won, they succeeded over their captors,
and there is a |lot of positive self-esteemthat
went along with that, even though they are in this
very degradi ng situation.

Many took pride in telling me,
"Well, they didn't break me. | went through al
of this, but they didn't break me."

MR. GOVER: Did torture victins
whom you have assessed tell you about confessions
in particular that they made under torture?

DR. PAYNE: |In this context
"confession" has to be used in quotation marks.

For many i ndividuals who were
tortured, if the torture carried on | ong enough
t hey would do something to stop it when they
couldn't tolerate it. G ving "confessions," again
in quotation marks, would be one of the ways that
t hey would stop the torture, at |east tenporarily.

Probably confessions in the
sense that M. Arar has reported, where they have
something witten out that is produced before
them and you sign it or you put your thumbprint on

it, or for others you just sign a blank piece of

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

6094

paper and they will fill it in and that is the
confession, which again is not giving any
i nformati on.

It seemed to me in many cases a
face-saving way for the interrogators and
torturers to deal with it. "If we don't get
information fromyou, at | east we have got you to
sign something so we have got sonething, you know,
to hold over you in the end, even though we don't
get information and even though you are going to
be rel eased. ™

MR. GOVER: Do you have any ot her
coments about information provided under torture
and its reliability?

DR. PAYNE: Sonme peopl e have told
me they will consciously edit the information they
provide. They will provide some information for
sonmebody they may know of already in long-term
detenti on, somebody who has left the country, the
informati on they can provide that is not going to
be hel pful and it is not going to harm any of
t heir coll eagues or friends.

Some people would just, say,
provi de any information, usually unreliable, just

to stop the torture for a short period of time,
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until they get it checked out and they may come
back and the torture will continue again, but it
gives a little bit of a reprieve.

MR. GOVER: Finally, have torture
victim whom you have assessed told you about
undergoing torture after attenpts to obtain
informati on have ended or failed?

DR. PAYNE: Yes, but the torture
carries on for alnmst everybody in detention for
political reasons. It is to start out being
tortured. It may beconme | ess intense but people
seemto sort of get caught up in the system and
once you are in the systemyou are in a system of
torture and it continues, it continues on, often
as a punitive thing to people keep in line, as a
general deterrent fromthe popul ation, that this
will happen to you too if you start rebelling and
speaki ng up

MR. GOVER: Thank you, Doctor.
Those are my questions.

THE COWMM SSI ONER: Thank you,

M. Gover.
EXAM NATI ON
MR. WALDMAN: W th respect

to M. Arar's statements and confessions,
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according to his statement he had nothing to do
wi th anything, so he had nothing to hide or no
one to protect.

Have you dealt with people in that
ki nd of situation in your experience? Have you
dealt with people who weren't involved and were
just picked up and had nothing to hide?

DR. PAYNE: Oh, yes, | have dealt
wi th many peopl e who have been picked up, have
not hing to hide. Because usually the suspicion

t hat goes along with opposition groups is that

sonmebody will be detained and then their brothers
wi Il be detained because they are part of the same
fam |y and under suspicion, or people will be at

t he house of somebody who gets arrested and then
everybody in the house will be detained.

MR. WALDMAN: So in the context of
t hose individuals who had no one to protect, how
do they usually deal with the torture in terms of
bei ng asked to confess?

DR. PAYNE: They will usually
mai ntain that they are not involved, they are not
invol ved at all, but usually when the torture
continues on for a long, long, long time, then

they will eventually, as M. Arar says, be willing
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to say anything, to sign anything just to stop it.
They will confess, again usually in ternms of
signing somet hing that has been prepared al ready
for them

MR. WAL DMAN: Right. So in the
context of sonmeone |like M. Arar, the normal
course would be for the torturer to create the
statenment that the person would sign?

DR. PAYNE: Create, yes. In
terms of M. Arar stating he had gone to
Af ghani stan, he knew this is what they wanted to
hear, very clearly.

MR. WALDMAN: We won't take
you through it, but the statement goes on for a
whil e and a period of time goes by where he is in
the very small cell in appalling conditions for a
long tinme.

That, even though there is no
physical torture, would being kept in the same
pl ace, in the very same difficult conditions,
woul d that continue the traumatizing effect of the
original torture?

DR. PAYNE: Yes, it very nmuch
continues the traumati zing effect of the original

torture itself. There is no specific direct harm
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but the sensory isolation that goes along with
being a prolonged time in a dark space where there
is no outside stimulus, or very little outside
stimulus comng in is an aspect of torture in
itself. You have a lot of time to brood, to think
about things, and usually it is the negative,
depressing things.

There is al ways the sense of being
on the outl ook for something happening. Usually
people held in these cells are very sensitive to
noi ses, the sounds of individuals walking in the
hal | way, guards, or the door opening, any
i ndi cati on they m ght be, you know, taken out
again. Because usually the only clue they have of
what is happening in the world around themis
peopl e wal ki ng back and forth, the noises they
make, what they are tal king about, and they are
al ways on the alert and revved up, hyped up, for
t hese, rather than being able to rel ax.

MR. WALDMAN: M. Arar, according
to his statement, was taken to another prison
where he was put into slightly better conditions
for a period of about 6 weeks. But then he was
taken back to the sanme prison, to the same

condi ti ons.
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Bei ng taken back to the first
pri son where he was tortured, would that have a
retraumati zi ng effect on hin?

DR. PAYNE: That woul d make hi m
feel nore hopeless again. Certainly he was in
better conditions in the other prison he was taken
to, he was around ot her people and had
socialization, people to talk to.

When | read it, it said he was in
a room20 by 12 feet by 20 feet --

MR. WAL DMAN: Ri ght, with --

DR. PAYNE: -- with 50 peopl e,
which is |l ess than 5 square feet per person. So
it was an i nprovement, but if those figures are
correct it was a pretty jam packed area that he
was in, rather than an area where he coul d rel ax.

MR. WALDMAN: He said he was,
according to his statenment, only beaten on one
occasion. But then at the end of September,
according to his statenment, he was taken back to
t he original place and it was during that period
of time he was brought up and was asked to sign
anot her confession.

Al'l the experiences that he

experienced at the begi nning when he was severely
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treated, would they be present at the tinme he was
asked to sign the second confession?

DR. PAYNE: Yes. | think it is
al ways worse to go back again to a worse
situation. It would bring back nore the hopel ess
feeling, the expectation the torture was going to
continue, that the situation had become worse and
he was in a nmuch more dangerous situation now.

MR. WALDMAN: You tal ked a bit
about the retraumati zati on that occurs, and |
woul d i ke to deal with that in respect of
M. Arar, especially with respect to the event and
conduct of Canadian officials after he came back
t o Canada and whet her their conduct woul d have
been likely to retraumati ze.

When he canme back to Canada, or
since he has come back, the government has refused
to acknow edge publicly that he was wronged.

Woul d that have -- what is the -- oh.

Am | being corrected?

MR. FOTHERGI LL: I don't know t hat
that is entirely a correct statement. The
government has conceded that he was a victim The
extent to which Canadian officials contributed or

caused his m sfortune is, of course, what we are
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here i nvestigating.

THE COVM SSI ONER: I think that is
a fair statenment.

MR. WALDMAN: Okay. Well,

t hey have conceded that he is a victim but
t hey haven't acknow edged their role in

his mstreatment. Perhaps | will ask you a
guesti on.

One of the things that we have
seen -- and | want you to advise if this is
somet hing that is conmon or present -- is it is
quite clear from M. Arar's public statements that
for hima sense of having justice and an
acknow edgnment that he was wronged is extrenmely
i mportant.

s that something that you see in
ot her torture victinms?

DR. PAYNE: Yes, | think this is
extremely important for torture victims, a sense
of justice. | think that is part of the basis of
t he fight against inpunity for individuals who
have been torturers. Pinochet and ot her
i ndi vi dual s who have been tortured, that there is
a sense of injustice that they are allowed to go

free and their own situation isn't recogni zed.
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MR. WALDMAN: So would it be
important in terms of M. Arar's long-term
recovery to have an acknow edgment as to the
extent and nature of involvement of the different
persons who were involved in his situation?

DR. PAYNE: | think if he felt he
was getting justice. |If this is one of the
met hods of getting justice for himself I think it
woul d be a relief and woul d be hel pful to put --
hel ping himto put sonme closure on this aspect of
his Iife and nmove on fromit.

MR. WALDMAN: After M. Arar has
returned there was, for exanple at the end of
Oct ober before he made a public statenment, a very
public | eak to CTV News which alleged that he had
provi ded i nformati on about other persons who were
det ai ned in Canada under inmm gration security
certificates and other places, alleging that he
had fingered them as being menbers of al -Qaeda.

He reacted very strongly publicly
to this, but my question is: How would that
affect himpsychol ogically, an allegation that he
had fingered other people?

DR. PAYNE: | think it would be

difficult for anyone to be pointed out as a
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betrayer of people, to be falsely pointed out as a

betrayer of people, especially people who they
had, you know, strong, positive feelings for.

MR. WALDMAN: Subsequent to
that, there was a major |eak of his file,
whi ch was published in the Ottawa Citizen and
ot her newspapers, suggesting that he had been
to Af ghani stan and was connected to a
terrorist organization.

Woul d t hat kind of public |eak
of informati on have had an effect of
retraumati zing M. Arar?

DR. PAYNE: | would anticipate
that it would have brought the whol e situation up
again and his sense of not being understood and
not being given justice.

MR. WALDMAN: One of the
ot her pieces of information that we have | earned
during the course of the hearing that affected
M. Arar -- and | wanted to ask you if this is
consi stent with your understandi ng -- was when
he | earned that the information that he had
provi ded during the consular visits to the
consul who he had seen while he was being

det ai ned was subsequently passed on by officials
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to the RCMP and CSIS and became part of his
investigative file.

Woul d t hat have retraumati zed hi n?

DR. PAYNE: | think he would have
seen that as a big betrayal and that woul d have
traumati zed hi mand stirred up his anbival ence
around Canadi an officials, whether they are
trustworthy or not, which I think would have
reactivated his real frustration fromhis time in
detenti on when he had the consul ar visits there,
fromwhich it is reported he seened to really
appreciate themfor the contact with peopl e but
was very frustrated that they couldn't be hel pful
to him They couldn't be hel pful because he
couldn't tell them what was happening to himand
they didn't get it together in their heads to be
abl e to understand what was going on.

| think that was a very
di stressing time for himand he tells in his
report of how distressing that was, and scream ng
and bangi ng his head against the wall with the
tension and frustration that was there. | think
that it would, again, sort of stir up this sort of
tension/conflict within: How nmuch can he trust?

How much can they be hel pful to himnow? When
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in some ways he knows they can, but then it is
not happening and there are nmore problenms. This
woul d certainly create nmore of a dilemma in his
head for hinself.

MR. WALDMAN: What about the
suggestion that he m ght still be under
investigation? Wuld that be traumatic for him
as well, to suggest that -- would that
retraumati ze hinf?

DR. PAYNE: | understand that he
has a sense that his name is not cleared yet,
whether it is with the authorities or with the
community as a whole, and |I think that has a
negative psychol ogical effect on him

MR. WALDMAN: Thank you.

THE COWMM SSI ONER: Thank you,

M. WAl dman.

M. Fothergill?

MR. FOTHERGI LL: I think I can be
very brief.

EXAM NATI ON

MR. FOTHERGI LL: Dr. Payne, ny
name i s Sinon Fothergill and | appear for the
Gover nment of Canada.

My questions really just arise
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fromthe | ast exchange you had with M. WAl dman.

| think you told us that you have
never exam ned Maher Arar, is that right?

DR. PAYNE: No, | have never
exam ned him

MR. FOTHERGI LL: Wbuld you agree
with me that there are some quite profound
limtations to the extent to which you can coment
on the inmpact of different events on his psyche
wi t hout actually having exam ned hinf?

DR. PAYNE: Yes. | can only
comment on what | woul d expect to happen in
general in situations |like his, yes.

MR. FOTHERGI LL: So in respect to
t he answer that you just gave to M. Wal dman, what
you are telling us is that it is possible that
M. Arar could have reacted in the way that
M. WAl dman suggested, but equally, without
exam ning him you cannot tell us for sure?

DR. PAYNE: It is probable, but I
couldn't say for sure.

MR. FOTHERGI LL: All right.

Thank you.
DR. PAYNE: Probably nmore than

50-50, but certainly I can't say for sure.
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THE COWMM SSI ONER: Thank you.

M. Gover?

MR. GOVER: M. Comm ssioner, |
have no re-exam nation of the w tness.

Thank you, Dr. Payne.

THE COMM SSI ONER: Let me express
my thanks to you, Dr. Payne. | appreciate the
time and effort you put in to preparing to give
evidence and com ng here today. It has been
hel pful and | am very appreciative of your help.

DR. PAYNE: Thank you very much.

THE COWMM SSI ONER: Thank you.

We are going to begin
tomorrow at...?

MR. GOVER: At 9: 30,

M. Comm ssioner.

THE COWMM SSI ONER: 9: 30 for
everybody? Okay.

We will rise until then.

THE REG STRAR: Pl ease stand.
--- Whereupon the hearing adjourned at 4:09 p. m,

to resume on Thursday, June 9, 2005,

at 9:30 a.m / L'audience est ajournée a

16 h 09, pour reprendre le jeudi 9 juin 2005
a9 h 30
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