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Otawa, Ontario / Ottawa (Ontari o)

--- Upon comenci ng on Tuesday, June 7, 2005 at
9:33 a.m / L'audience débute | e mardi
7 juin 2005 a 9 h 33

THE REGI STRAR: Pl ease be seat ed.
Veui |l | ez vous asseoir.

THE COWMM SSI ONER:  Good nor ni ng.

MR. CAVALLUZZO: Good nor ni ng,
Comm ssi oner.

Today we are going to be dealing
with a number of issues, including extraordinary
rendition, certain aspects of the Convention
Agai nst Torture, and | will be at the outset
i ndi cating what issues we will be dealing with in
particul ar.

This nmorning we have Julia Hal
and Stephen Yal e-Loehr, who will be testifying as
our expert witnesses this norning.

THE COWMM SSI ONER: Do you wi sh to
be sworn or affirmed? W have both choices here.
You can swear on the Bible or you can sinply
affirm w thout using the Bible.

MS HALL: | am quite happy to be
swor n.

THE COWMM SSI ONER: Coul d you
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pl ease stand and take the Bible in your right
hand, and I will adm nister the oath.
SWORN: JULI A HALL

MR. YALE-LOEHR: | will be sworn.
SWORN: STEPHEN YALE- LOEHR

MR. CAVALLUzZZO: Comm ssioner, at
t he outset | would like to file two books of
documents.

The initial is the reference
mat eri al which we have conpiled in relation to the
evidence of Ms Hall.

THE COWM SSI ONER: That will be
120.

MR. CAVALLUZzZO: That is P-120.

EXHI BI' T NO. P-120: Book of
Documents entitled "Reference
Mat erials Conpiled in

Rel ation to the Evidence of
Julia Hall and Stephen

Yal e- Loehr"

MR. CAVALLUZZO: You should as
well have a smal |l er docunment book relating to
wat chl i sts and so on.

THE COVM SSI ONER: 121.

MR. CAVALLUZZO: Thank you.
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EXH BI T NO. P-121: Docunment
entitled "An Overview of U. S.
| mm gration Watchlists and

| nspection Procedures,

| ncl udi ng U. S. - Canadi an

| nf ormati on Sharing",

aut hored by Stephen
Yal e- Loehr and Matthew Vernon

MR. CAVALLUZZO: Now before
calling upon the witnesses initially to establish
their qualifications relating to the issues in
di spute, just let nme state to you what issues we
will be dealing with.

We are going to be dealing with
ten i ssues today.

The first is we will be | ooking at
the definitions of extraordinary rendition,
rendition, and other ways that kind of transfer
has been described in the materials we have before
us.

Second, we will be | ooking at the
practice of rendition in the United States
pre-9/11.

Third, we will be | ooking at the

practice of rendition in the United States
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post-9/11 and i ndicate how t he inpl ementati on of
t hat practice has changed.

Fourth, we will be | ooking at the
obl i gations of the United States under
international |aw, particularly in respect of the
prohi bition against torture.

Fifth, we will be | ooking at the
i mpl ementation of Article 3 of the Convention
Agai nst Torture, into American |law in general, and
into U.S. immgration law in particular.

Sixth, we will be spending sonme
time on di plomatic assurances, which are obviously
relevant in these proceedi ngs.

Seventh, we will be having a
di scussion on removal procedures under Anmerican
i mm gration | aw.

Ei ghth, we will be | ooking at a
| egal analysis of M. Arar's renoval fromthe
United States.

Ni nth, we will be | ooking at the
i mportance of present American and Canadi an
inquiries into issues relating to M. Arar's case.

The final issue we will be dealing
with today is the efficacy of what we have been

calling the Monterey Protocol, which of course is
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t he exchange of letters between the M nister of
Foreign Affairs and the Secretary of State in
January 2004.

So those will be the issues we
will be | ooking at.

Initially I would like to
establish the qualifications of both w tnesses,
starting initially with Julia Hall.

Comm ssioner, | submt that
Ms Hall should be established as an expert in
international law relating to international
conventions, rules and principles, particularly in
regard to the prohibition against torture and
di pl omati c assurances.

THE COWMM SSI ONER: All right.

MR. CAVALLUZZO: Second, we wi |
be seeking to establish her as an expert in the
U.S. inmplenmentation of these international | aws,
rules and principles; then, finally, as an expert
in the policy and/or practice of rendition or
extraordinary rendition pre- and post-9/11.

As far as Stephen Yal e-Loehr is
concerned, we would submt that he shoul d be
established as an expert in U S. immgration | aws

and procedures, including U. S. immgration
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wat chlists and i nspecti on procedures; second, in
international laws relating to the prohibition
against torture; and third, much of his time will
be spent on the inplementation of Article 3 of the
Conventi on Against Torture into U.S. law, in
particular imm gration |aws and regul ati ons.

Initially I would Iike to deal
with Ms Julia Hall.
EXAM NATI ON

MR. CAVALLUZZO: Ms Hall, you are
presently the | egal counsel and senior researcher
in the Europe and Central Asia division at Human
Ri ght s Watch?

MS HALL: | am

MR. CAVALLUZZO: In respect of
t hat position, could you generally describe some
of your duties and responsibilities?

MS HALL: Current responsibilities

are al nost exclusively relating to | ooking at

civil liberties and human rights concerns in the
context of the global war on terrorism In
specific, | amthe sole researcher at Human Ri ghts

Watch who is | ooking at the phenomenon of gl obal
renditions to risk of torture that are acconpani ed

by di pl omati c assurances.
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| am also | ooking at the treat ment
of mgrants and refugees in the use of inmm gration
and asylumlaws in the context of the gl obal war
on terrorismand | ooking at discrimnatory
application of those |laws when it comes to, in
specific, Muslimmgrant conmunities, both in
North America and in Europe.

MR. CAVALLUZZO: And you are
adm tted to the bar of New York?

MS HALL: | am

MR. CAVALLUZZO. And at the
current time you are an adjunct Professor at the
State University of New York and Buffal 0?

MS HALL: That is correct.

MR. CAVALLUZZO: In terms of your
educati on, you hold a Bachelor of Arts from
Fordham Uni versity in New York?

MS HALL: That is right.

MR. CAVALLUZZO: You have al so
obtained a Master of Arts in sociology, magna cum
| aude, fromthe State University of New York at
Buffal 0?

MS HALL: Correct.

MR. CAVALLUZZO: You al so

graduated fromthe University of Buffalo Law
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School in 19967

MS HALL: That is right.

MR. CAVALLUZZO: You received the
Max Koren Award for the highest academ c
achi evenment ?

MS HALL: That is right.

MR. CAVALLUZZO:. You are a
Ful bri ght Schol ar?

MS HALL: | am

MR. CAVALLUzZZO: Could you tell us
what you did in respect of that schol arship?

MS HALL: |, as an undergraduate,
studi ed Arabic | anguage and M ddl e East studies,
politics and international relations specifically
with respect to the Mddle East. | attended the
American University in Cairo, studying Arabic
| anguage and culture and international relations
as a Ful bright Schol ar.

MR. CAVALLUZZO: You are also a
Rotary I nternational Schol ar where you studied in
Australia?

MS HALL: That is correct.

MR. CAVALLUzZZO: MWhat did you
study at the National University in Australia?

MS HALL: | nternational relations,
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t heory and practice.

MR. CAVALLUZZO:. You hold a
Certificate in International Law from The Hague
Acadeny of International Law?

MS HALL: That is correct.

MR. CAVALLUZZO: And you have
interned with the United Nations Centre for Human
Ri ghts in Geneva?

MS HALL: That is right.

MR. CAVALLUZZO. And for the
| nternational Crimnal Tribunal for the former
Yugosl avia at The Hague?

MS HALL: That is correct.

MR. CAVALLUZZO: Then in 1996 you
became a research fellow at Human Ri ghts Watch?

MS HALL: That is correct.

MR. CAVALLUZZO: 1In terms of your
publications -- M. Comm ssioner, if you would
refer to tabs 9 and 10 of Exhibit P-120, you can
see that we have at tab 9 a human rights
publication called "Still at Risk: Diplomtic
Assurances No Saf eguard Against Torture".

| understand, Ms Hall, that you
aut hored this particular study?

MS HALL: | did.
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MR. CAVALLUZZO: And at tab 10,
M. Comm ssioner, is another human rights study
called ""Empty Prom ses:' Di plomatic Assurances No
Saf eguard Agai nst Torture".

And | understand, Ms Hall, that
you authored this study as well?

MS HALL: That is correct.

MR. CAVALLUZZO: In terms of your
practice as a | awyer, | understand that you were
the |l ead | awyer for Human Rights Watch's research
and advocacy work on the Agiza case. That is the
Sweden rendition case that we will be referring
to?

MS HALL: That is correct.

MR. CAVALLUZZO: And that decision
just came down in May of 20057

MS HALL: That is right.

MR. CAVALLUzZZO: Finally, you have
appeared as an expert on counter-terrorism and
m gration issues at the United Nations, the
Council of Europe, and in numerous other
i ntergovernmental and academ c fora.

| s that correct?

MS HALL: In my role as a | awyer

for Human Rights Watch, that is correct.
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MR. CAVALLUZZO: Comm ssioner, |
submt that Ms Hall should be established as an
expert --

THE COVM SSI ONER: Do any of the
ot her counsel wi sh to ask any questions with
respect to this issue of expertise or nmake any
subm ssi ons?

MR. EDWARDH: If | coul d,

M. Comm ssioner, | would just |like to adopt the
position of Comm ssion counsel. The witness is
obvi ously anply qualified to give expert opinion

evi dence.

THE COMM SSI ONER: M. Fothergill?

MR. FOTHERGI LL: We agree.

THE COMM SSI ONER: | do, too.
--- Laughter / Rires

THE COMM SSI ONER: I will rule
that Ms Hall is qualified to express opinions in

the areas that you outlined, M. Cavalluzzo.

MR. CAVALLUZZO: Now, that doesn't

mean you can go hone.
--- Laughter / Rires

THE COVM SSI ONER: It is just the
start.

MR. CAVALLUZZO: Moving on to
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St ephen Yal e-Loehr, M. Yal e-Loehr has authored as
wel |l a number of publications. | amgoing to take
hi mthrough his education as well.

But at the outset -- and | should
have with Ms Hall -- pointed out that at tab 3, a
report was prepared for this Conm ssion and
subm tted by Wendy Patten, the U. S. Advocacy
Director, and Ms Hall will be certainly answering
many, many questions relating to the information
t hat can be found in tab 3.

As well, if you go to tab 4, we
have a paper which was subm tted by Stephen
Yal e-Loehr. It was submtted in May of 2005
dealing with the legality of Maher Arar's
treatment under U.S. immgration |law. That was
aut hored by the witness and Jeffrey O Neill as
wel | .

They aut hored P-121, which is the
second exhi bit you have before you relating to
wat ch and | ookout |ists and so on.

| would |ike to ask sone
questions, first of all relating to your
educati on.

You graduated from Cornel |

Uni versity in Ithaca with a Bachelor of Arts in
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1977. 1s that correct?

MR. YALE-LOEHR: That is correct.

MR. CAVALLUZZO: You received a
J.D. degree cum | aude with specialization in
| nternational Legal Affairs in 1981 from Cornel
Law School ?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: Anpngst many
activities at Cornell during |law school you were
the editor-in-chief of the Cornell International
Law Jour nal ?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: In terms of your
professi onal experience, | would |like to focus
initially on publications.

You are the co-author, with two
others, on a text called "I nmgration Law and
Procedure”, which I understand is the | eading
imm gration law treatise in the United States. It
is a 20-volume reference work?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: You are also
co-editor of a publication called "Interpreter
Rel eases”. MWhat is that?

MR. YALE- LOEHR: | was co-editor.
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That was a weekly news publication put out in
Washi ngton, D.C. by a conpany call ed Federal
Publications, and when | became co-author of this
treatise | relinquished nmy responsibilities as
co-editor of "Interpreter Rel eases".

MR. CAVALLUZZO: You are also the
executive editor of "Imm gration Briefings"?

MR. YALE- LOEHR: | was.

MR. CAVALLUZZO:. What is that?

MR. YALE-LOEHR: That is a monthly
monogr aph on individual topics in immgration |aw,
and | edited that until | took over the treatise
in 1994.

MR. CAVALLUZZO: Now, in ternms of
t eachi ng, you are an adjunct professor of
imm gration and refugee | aw presently at Cornel
Law School ?

MR. YALE-LOEHR: Yes, | teach an
imm gration semnar in the fall, and | co-direct
an asylum and Conventi on Against Torture clinic in
t he spring at Cornell Law School.

MR. CAVALLUZZO: Prior to that
time, you taught at Georgetown Law School ?

MR. YALE-LOEHR: That is correct.

MR. CAVALLUZZO: As an adjunct
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professor as a part tinme responsibility. You are
al so of counsel to alawfirmin Ithaca called
True, Walsh & M|l er?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: In respect of
t hose responsibilities you focus on imm gration
| aw and refugee | aw?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: Now, your
publications, apart fromthe ones that | have
mentioned, are many. |If we go to page 2 of your
CV there is only one that | would focus on. As
say, there are many.

You are co-aut hor of a book call ed
"America's Challenge: Domestic Security, Civil
Li berties, and National Unity After September 11"7?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: You have received
numer ous awards, including the American
| mm gration Lawyers Association's Elmer Fried
Award for excellence in teaching in 20017

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: You al so received
an AlILA, the Edith Lowenstein Award for excellence

in advancing the practice of immgration |aw, and
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you received that award in 20047

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: 1In regard to your
role as a | awyer you are a nmenmber of the New York
and D.C. bars?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO:. You are a menber
of the U . S. District Court for the Northern
District of New York?

MR. YALE-LOEHR: Correct.

MR. CAVALLUzZZO: A member of the
bar for the U S. Court of Appeals for the D.C.
Court, or Circuit, excuse me?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: And also of the
United States Supreme Court?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO. You have
testified on numerous occasi ons before congress
and as an expert witness in both American and
Canadi an courts?

MR. YALE-LOEHR: Correct.

MR. CAVALLUzZO: Comm ssioner, |
woul d al so ask that M. Yal e-Loehr be admtted as

an expert.
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MR. EDWARDH: | certainly agree
with Comm ssion counsel that the witness is anply
gqualified to express an opinion.

MR. FOTHERGI LL: Again, we agree.

THE COWMM SSI ONER: Thank you. I
am satisfied that M. Yal e-Loehr as well is
qualified to express opinions in the areas
i ndi cated by you, M. Cavalluzzo.

MR. CAVALLUZZO: M. Conm ssioner,
t he procedure which we have adopted is initially
both wi tnesses will make a brief opening statenment
which will be an overview of what their evidence
will be relating to these ten issues. At that
point intime | will ask questions calling upon
initially one witness and then the other to
comment on the particular issue we are di scussing,
and then at the conpletion of that evidence,

M. Gover will be taking M. Yale-Loehr through
Exhi bit P-121.

So initially we could start with
an openi ng statenent.

THE COWMM SSI ONER: Pl ease go
ahead.

MS HALL: On behalf of Human

Ri ghts Watch, | would |like to thank the Comm ssion
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for this opportunity to appear today and to share
some of the volum nous research and anal ysis that
we have done in the context of the gl obal war on
terrorism on renditions to risk of torture, and
t he growi ng use of diplomatic assurances as an
al |l eged saf eguard agai nst torture.

Al t hough the Comm ssion's mandate
is to determne the role that Canadi an actors
pl ayed in Maher Arar's apprehension, detention and
transfer to Syria, the nature of the information
Human Ri ghts Watch has been asked to provide here
necessitates a detailed discussion of U S. [|aw,
policy and practice with respect to renditions and
t he so-called linchpin of renditions policy; that
is, the use of diplomatic assurances.

| nmust say that we can only hope
that we will be asked to provide input into a
simlar conm ssion or judicial process in the
United States that will document in a full and
transparent manner the United States' own
responsibility for M. Arar's removal fromthe
U.S. and human rights violations he suffered in
the U.S., Jordan and Syri a.

As you may know, Human Rights

Wat ch has raised M. Arar's case in a nunmber of
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fora, including at the United Nations and with the
United States government.

Our concerns go to the core of
this inquiry: that the United States government
transferred M. Arar to Syria despite the fact
t hat there was substantial evidence that he would
be in danger of being subjected to torture; that
di pl omati c assurances that M. Arar would not be
tortured, allegedly secured by the United States
from Syrian authorities, were no nore than cover
for the United States government in its subsequent
attenpts to justify M. Arar's transfer on the
most dubi ous grounds, that is, that such enpty
prom ses provide an effective safeguard agai nst
torture; that as a result, the United States
government violated its obligations under the
Conventi on Agai nst Torture.

And finally, but most crucially
for the purposes of this Comm ssion of Inquiry, if
it can be determ ned that Canadi an authorities and
officials knew or should have known through their
exchanges and interactions with U S. authorities
at the time of M. Arar's apprehension and
detention that he was in danger of being

transferred to Syria and Canadi an authorities,
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t hrough positive action or by failing to act,
facilitated or were conplicit in M. Arar's
transfer, the Canadi an government would also be in
violation of its obligations under both the
Convention Agai nst Torture and its general |egal
obligations to prevent and halt torture wherever
it may occur under any circunmstances, including in
so-call ed national security cases.

The Comm ssion will note that in
our written subm ssion we attenpt to clarify how
we at Human Ri ghts WAtch understand the terns
"rendition" and "extraordinary rendition". For
t he purposes of nmy testinmony today, | wl
generally use the term"rendition"” or "rendition
torisk of torture” to refer to any transfer of a
person to a country where he or she is at risk of
bei ng tortured, whether the transfer is within or
outside a | egal procedure.

This fram ng maintains a clear and
direct focus on the critical human rights issues
implicated by these practices, the absol ute
prohi bition on transferring people to a risk of
torture. Just as governments may not engage in
torture directly, they may not send or transfer

persons to other countries where they are at risk
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of torture.

Thus, we have in fact | abell ed
M. Arar's case a rendition and place it squarely
within a set of global transfers post- September
11th with a common set of features.

First, the person subject to
transfer has been | abelled a terrorist, associ ated
with terrorists or a threat to national security,
but does not have access to the evidence agai nst
him nor the ability to challenge it. The
countries to which such persons are subject to
transfer include states with well-docunmented
hi stories of torture abuses, in particular, of
persons in detention and subject to interrogation
for alleged terrorismor other security-rel ated
activity. Such countries include Egypt and Syri a.

The rendering or sending State
claims that it can justify such transfers on human
rights grounds by securing assurances of humane
treatment fromthe abusive receiving State. There
is no due process, or a seriously abridged process
t hat prohibits a person subject to such a transfer
fromchallenging it, including any assurances.

Finally, the transfers are

effected in a manner sorely lacking in
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transparency, and attenpts to secure information
about the process |eading up to transfer and post
transfer are frustrated by clainms of national
security confidentiality. Thus, there are serious
obstacles to holding any person or State
account abl e for sending a person back to risk of
torture.

Again, given this set of common
features, the Arar case falls clearly into the
category of renditions to risk of torture that we
have been anal yzing and researching for near on
t hree years.

A word about the so-called
[inchpin in governnment's attenpts to defend
renditions, and that is their reliance on
di pl omati c assurances.

Human Ri ghts Watch has grown
increasingly alarmed, as have other international
actors, by the use of diplomatic assurances by a
number of States, not just the United States, in
what we see as an end-run around their absol ute
obligation not to return a person to a risk of
torture. Such assurances are enshrined in the
U.S. immgration regul ations that allegedly

governed Maher Arar's renoval fromthe United
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States and transfer to Syria, but they are also a
matter of U. S. policy that governs a broad range
of transfers.

| n February and March of this year
a series of U S. officials, including Attorney
General Alberto Gonzal ez, ClIA director Porter
Goss, and President Bush hinself, defended
renditions to countries where there is a risk of
torture by claimng that the U. S. government seeks
and secures assurances of humane treatnment before
affecting the transfer. |t is apparently the
policy of the U S. to seek such assurances in
transferring eneny conmbatants, for example, from
Guant anano Bay back to their homes or third
countries, and when taking custody of terrorism
suspects abroad and transferring themto third
countries.

I n other words, reliance upon such
assurances froma range of abusive States where
people are clearly at risk of torture is pervasive
t hroughout the United States system

Our research, however, is
unequi vocal . Such assurances provide no effective
saf eguard against torture. They are, in the main,

unr el i abl e, unwor kabl e and unenf or ceabl e.
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In M. Arar's case, assurances
from Syria should have been di sm ssed out of hand
as inherently unreliable and | acking credibility.
Such a determ nation under U.S. |aw would have
precluded the United States fromtransferring
M. Arar to Syria.

However, as we stated in our nost
recent report on renditions, in the absence of any
ability to | odge a challenge to diplomatic
assurances -- and | quote:

"The executive branch of the
Uni ted States government
essentially decides for
itself whether its transfer
of a person to the custody of
anot her government is |egal."

In the May 2005 deci sion agai nst
Sweden by the United Nations Comm ttee Agai nst
Torture, a case in which the United States
facilitated the rendition of two Egyptian
terrorismsuspects from Sweden to Cairo where they
wer e subsequently tortured, the commttee
reaffirmed that such renditions to risk of torture
violate international |aw and that diplomatic

assurances from Egypt did not suffice to protect
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the two men agai nst the manifest risk that awaited
t hem upon return.

Of particular note, and | would
t hi nk of particular interest to this Comm ssion in
t he Agi za case, is the fact that Swedish
authorities remai ned passive, or what one
government investigator termed remarkably
subordi nate, as U.S. agents took control of the
situation and transferred the two men from
Stockholmto Cairo. The Swedi sh gover nment
claimed that it did not realize what the U S. had
pl anned and thus could not be held account abl e,
and trusted Egypt's assurances and thus coul d not
be hel d account abl e.

The comm ttee, however, pointed to
several clues, so-called red flags, that should
have conpell ed the Swedes to halt the transfer:
Egypt's |l ong history of practising torture; the
interest in the two men by the security services
of a number of governnents; the involvement of the
United States in particular; and the men's
mal treatment in detention prior to their transfer.

| believe that there are sonme
strong parallels between the Swedi sh case and the

Arar case despite the fact that M. Arar was not
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transferred from Canadi an territory, and | | ook
forward to discussing these parallels in nore
detail in nmy testinmony.

Finally, I would Iike to conclude
by saying how crucially inmportant this inquiry is.
| have been doing research on these issues for
three years. There are very few accountability
mechani sms for renditions. It is no great secret
t hat genui ne accountability for serious human
rights violations in the course of the gl obal war
on terrorismhas been sorely |acking. But for any
accountability mechanismto be truly meaningful it
must be the result of a process that is fair and
transparent to the greatest possible extent.

Rendi tions thensel ves are al ways
negotiated in secret, with little or no
opportunity for the person subject to transfer to
effectively challenge the evidence agai nst him
It is our hope at Human Ri ghts Watch this inquiry
will be conducted with the openness essentially
required to shed Iight on an illegal practice that
operates in the shadows and keeps both victins and
the public in the dark.

Thank you.

MR. YALE- LOEHR: Thank you.
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My report summarizes U. S.
imm gration | aw procedures as applied to M. Arar.
As background, it appears that
M. Arar was renoved fromthe United States under
very unusual inmm gration procedures known as
expedi ted renoval .
Normal I y when a person enters the
United States, they are inspected to make sure
t hat they are adm ssible to the United States.
The United States has many grounds of
inadm ssibility, ranging fromfailure to have the
proper inmm gration paperwork to terrorism
concerns.
| f an inspector at the border
t hi nks that a person is inadm ssible, they are
usually referred to an imm gration judge who hears
t he evidence and deci des whet her the person can be
admtted to the United States or not. |If the
person has a claimfor relief, such as political
asylumor relief under the Convention Agai nst
Torture, the imm grati on judge hears those cl ai ns
as well. Those are the normal renmoval procedures.
| nstead of going through those
normal i nmm gration procedures, however, sonme

people -- including M. Arar -- go through what

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5560

are known as expedited renoval procedures.

Section 235 of the Imm gration and
Nationality Act, what we call the INA, sets forth
t he procedures by which we use expedited renmoval.
| NA section 235(b) is used when a person | acks the
necessary imm gration papers or has used fraud or
m srepresentation to try to enter the United
States. |INA section 235(c) is for a variety of
security-rel ated grounds.

Section 235 expedited renoval
procedures are rare. In fact, M. Arar's case is
the first section 235(c) procedure and renoval
order that | have seen.

These procedures are call ed
expedited renmpval for a reason. They bypass the
nor mal procedures of having a hearing before an
i ndependent inmm gration judge to hear all the
evi dence and to render a deci sion.

However, even the expedited
removal procedures acknow edge the United States'
obligations under Article 3 of the Convention
Agai nst Torture not to deport sonmeone to a country
where they may be tortured. The procedural
saf eguards, however, are not clearly spelled out

in the U S. inmgration regulations. The
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regul ations sinmply state that the United States’
U.S. Immgration Agency will assess the
applicability of Article 3 through the removal
process to ensure that a renmoval order does not
violate Article 3.

An imm gration judge does not make
t hat assessment, however. The same inmm gration
agency that is trying to get the non-citizen
removed fromthe United States makes that torture
assessment. Thus, the agency that is the
prosecutor, the judge and the jury in an expedited
removal case al so decides whether it is safe to
send a person to a country where they may be
tortured.

Now, how does all of this apply to
M. Arar?

Well, we know that U.S.
i mm gration authorities put M. Arar through
expedi ted rempoval procedures under | NA section
235(c). The removal order clainms that renoving
M. Arar to Syria would not violate Article 3 of
t he Convention Agai nst Torture. But that
statenment on the renoval order flies in the face
of Syria's well-known record of torture. The U.S.

State Department's annual human rights report

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5562

consistently notes Syria's use of torture.
Moreover, M. Arar has said that he has told U. S.
authorities that he feared being tortured if he
was sent back to Syri a.

G ven these facts, U. S.

imm gration authorities arguably violated Article
3 of the Convention Against Torture by renmoving
M. Arar to Syria.

How do we prevent anot her
Arar-type situation fromoccurring again?

As has already been stated, in
January of 2004, U.S. Secretary of State Colin
Powel I and then Canadi an M nister of Foreign
Affairs WIIliam Graham si gned a Memor andum of
Under st andi ng, or an MOU. The MOU requires
notification and consultation between the two
countries before a citizen of the other country
can be removed to a third country.

In my view, that MOU does not go
far enough. Even under the MOU, another M. Arar
could be sent to a country where they m ght be
tortured. For exanple, M. Arar was granted
access to a Canadi an consul ar official while he
was being detained in the United States. The

record also indicates that U.S. and Canadi an
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officials consulted about M. Arar. Thus, the two
requi rements of the MOU, access and consultation,
were already met in M. Arar's case. Yet despite
such notification and consultation, M. Arar was
involuntary removed to Syri a.

The MOU does not necessarily
prevent a simlar situation from happeni ng agai n.

In my view, the United States and
Canada shoul d negotiate a stronger Memorandum of
Under standing. | wi sh that the U S. would agree
not to remove a Canadian citizen to a third
country unl ess Canada explicitly agrees in advance
and in writing.

Alternatively, at the very | east
the United States should agree if a Canadi an
expresses a fear of torture or persecution, an
i ndependent inmm gration judge should hear that
claim

| believe that those changes are
necessary because, as M. Arar's case shows, the
current procedures concerning renmoval of people
fromthe United States based on security concerns
under | NA section 235(c) are too vague to
guar antee conpliance under Article 3 under the

Conventi on Agai nst Torture.
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M. Arar's case also shows the
i nadequacy of di plomatic assurances. Diplomatic
assurances are not effective, both legally and as
a practical matter. | would recomend that both
Canada and the United States should abolish
di pl omati c assurances in Conventi on Agai nst
Torture cases.

| hope that the Comm ssion wil
i nclude such recommendation in its final report.

Thank you.

MR. CAVALLUzZZO: Thank you.

Now | would |ike to nove on to our
first issue, which is that of definitions. |
would like to call upon Ms Hall.

You told us in your opening
statement that, in respect of your paper, that you
will be using the term"rendition to risk of
torture”, and we understand that.

However, before moving on, |
wonder if you m ght be of assistance in ternms of
t he expressions or terms "rendition" and
"extraordinary rendition"” as they were used in or
about 2002, 2003 and so on, starting with
"rendition".

What was the common sense meani ng
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of "rendition" at that point in tinme?

MS HALL: The word "rendition" has
no | egal meaning. It is a generic term All it
means is the surrender or handing over of one
person fromone country to another country. And
t hat definition, that general non-Iegal
definition, there is no human rights di mension.

What began happening with a series
of articles in the Washi ngton Post by Peter Finn,
| believe, about Decenmber 2001, was a term canme
into nore the popul ar discourse, this term
"extraordinary rendition", which somehow had two
di mensi ons.

One was that the handing over of
t he person woul d happen outside of |egal channels;
in other words, this notion that someone woul d be
snatched off the street, for exanple, by the
security services and transferred wi thout any
process, no access to an attorney, et cetera, to a
third country.

And t he second nmention of the
noti on of extraordinary, as in this popular
di scourse, was that person would al so be at risk
of torture.

But this term nology is very, very
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imprecise, and it really doesn't help us
under st and what the crucial conmponents are of this
practice.

The crucial conponents of this
practice, rendition to risk of torture, | laid out
somewhat in nmy opening statement. The key issue
is: In effecting these transfers, are people's
human rights inplicated?

And in fact that is the case in
the full range of renditions that we have studi ed
over the |ast three years.

So the idea is that a rendition,
either inside or outside of a | egal process, where
a person would be sent back to a place where they
are at risk of torture, are the key features that
we | ook for when we tal k about renditions. And we
have decided just to augment that word to
renditions to risk of torture so that every tine
we are tal king about it now we can slightly alter
t he di scourse so that people clearly understand
that there is a serious human rights violation
implicated in the transfer.

MR. CAVALLUZZO:. So that
importantly the fact that the State may have

pursued a | egal process in effecting the rendition
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isreally irrelevant to the ultimte question as
to whether the international law, in particular
t he Conventi on Agai nst Torture, has been viol ated?

MS HALL: That is correct.

MR. CAVALLUzZzZO: Okay. Now, you
have mentioned the word "snatches", and of course
Ri chard Clark in his book refers to rendition as
"snatches". | guess at one point in tinme the
expression was a situation where a person may be
snatched, if we can use that expression, fromone
country and may be brought back to the United
States for prosecution.

| s that correct?

MS HALL: Well, thisis -- if you
want me to begin tal king necessarily about the
evol ution of the practice?

MR. CAVALLUZZO: Yes, and |l et us
nmove into the second issue, which is the pre-9/11.

MS HALL: First, in the interests
of full disclosure, there is very little actual
public informati on about the practice prior to
9/11. But from what we know, there are a series
of Presidential directives, beginning in the early
1990s in the first Bush adm nistration -- actually

it was the late '"80s in the first Bush
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adm nistration -- that actually provided for a
process whereby U. S. officials fromvarious
agenci es woul d consult about apprehendi ng
terrorist and drug suspects, in particular,
outside of the United States, specifically with
the idea of bringing themback to the United
States for prosecution.

The earliest directive on this
from George Herbert Wal ker Bush in the first Bush
adm nistration remains classified, so this is
informati on we have upon information and belief,
essentially.

In the 1990s, President Clinton
t hen i ssued a Presidential directive -- and again
| would refer you to the paper that we submtted
to the Comm ssion for exact dates -- whereby he
essentially confirmed that terrorist suspects and
ot hers wanted for prosecution in the United States
coul d be apprehended outside of the borders of the
United States by U. S. operatives without the
consent or cooperation of the country in which the
person was found.

So that was a di mension that --
pi eces of that directive are in the public domain

and are quoted in our report.
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MR. CAVALLUZZO: That directive,
by the way, Comm ssioner, can be found at page 3
of the paper of Human Ri ghts Watch and was enact ed
in June 1995 by President Clinton. It is (PDD) 39
and it is set out at that portion of the paper.

MS HALL: That is correct.

MR. CAVALLUzZZO: Okay. Ms Hall, go
on.

MS HALL: That Presidenti al
directive was again, in (PDD) 62, was reaffirmed
that it was United States policy vis-a-vis the
directive that people could be apprehended,
extradited and rendered for prosecution.

Prior to September 11th, 2001,
what is of particular interest is that renditions
were occurring for this express purpose of
prosecution. They were either being brought back
to the United States for prosecution or, in some
cases -- for example, the returnees from Al bani a
case -- they were being sent to other countries
for the express purpose of a prosecution.

I n September of 2001, the World
Trade Centers were attacked. Shortly thereafter
t he second Bush adm nistration issued a sim|ar

directive, and our understandi ng of that
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directive -- again upon information and beli ef
since it remains classified -- is that there was a
slight rule change. Whereas prior to Septenber
2001 there would be inter-agency consultation
about rendition and legality of renditions --

MR. CAVALLUZZO. And this would be
coordinated fromthe White House, the National
Security Council in the White House?

MS HALL: That is our assunption.

MR. CAVALLUZZO: The assunption is
their inter-agency nmeetings would be with perhaps
the CIA, the FBI and any other agency involved?

MS HALL: It would involve any
actor who was directly participating or advising
on the rendition.

Af ter September 2001, with the new
directive, which | reiterate remains classified,
our understanding -- and it is mainly from press
reports, in particular by Dana Priest in the
Washi ngton Post -- is that the requirement for
consul tation, broad consultation amngst the
agenci es involved was no | onger operating; that
t here was now a broad discretion on the part of
the CIAin particular to effect renditions, to

determ ne what countries people would be sent to,
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et cetera.
At that time, in the course of
under standing this PDD, we had no noti on about
di pl omati c assurances. All we understood was now
t hat there was broad discretion on the part of the
ClA to effect the transfers. That is one issue.
The second issue i s post- Septenber
11t h, the fundamental nature, the purpose of the
transfers, appears to have changed. Although
there are a few post September 11lth renditions
where people were returned for prosecutions -- and
| woul d point you in specific to the Ahmed Agi za
case where he was taken from Stockhol m back to
Cairo and was subsequently prosecuted -- in the
mai n the exanples, the cases of rendition that we
have covered, were not expressly for prosecution.
It appeared they were for one of
two reasons:
One woul d be for the express
pur pose of interrogation, sinply of interrogation,
either at the behest of the United States or not.
In certain cases we know that was the case; in
ot her cases we suspect it. But it wasn't for
prosecution. It was sinply for interrogation to

gat her intelligence information related apparently
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to the gl obal war on terrorism

The ot her purpose is for what we
have referred to very generally as warehousi ng.
States do maintain their sovereignty to determ ne
who enters their borders and who doesn't, and who
is expelled given certain conditions |ike the
torture convention, which we will get to. And the
i dea being that if a person has been | abelled a
threat to your national security but your security
services do not have enough information to
prosecute that person, the intention of the
rendition then is to sinply get themoff your
territory and have anot her government take
responsibility for them and warehouse them so t hat
t hey no | onger present the imm nent threat that
governments woul d say they present by being on
their territory.

MR. CAVALLUZZO: So that it could
serve either purpose or both purposes; in other
words, to collect information through
interrogati on and to warehouse the person, that
is, get the person away fromthe United States,
whi ch has rendered the individual

Now, in terms of nunbers, | know

this, as you have stated, is not really a
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transparent process, and | am wondering if you
could share with us any informati on you have as
to, for exanple, the number of renditions prior to
9/ 11.

MS HALL: The only way that we
woul d be able to access that information, accurate
informati on, would be if the United States
government were willing to release it, which
heretofore it has not been.

We have had statements by
government officials in congressional hearings,
et cetera, that puts the number at sonmewhere
around 70 to 80 in the decade prior to 2001,
September 2001.

Since Septenber 2001, the
esti mates have risen to anywhere from 100 to 150.
Agai n, those numbers are -- we are not able to
i ndependently corroborate those numbers.

MR. CAVALLUZZO: And just finally
in respect of the practice after 9/11, are there
specific countries to which the United States wil
render individuals pursuant to this classified
directive?

MS HALL: Our research indicates

that the primary country of destination has been
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Egypt. We have done quite a bit of research on
Egypt. Renditions have occurred to Syria. W
know t hat they have occurred to Jordan. There is
information in the public domain, allegations by
British officials in particular, that people have
been rendered with U.S. facilitation to
Uzbeki st an.

| mportant to note in this context
in terms of countries, many of you may have heard
of the so-called torture planes that have been
travelling the gl obe, landing at various airports.
In fact, we and ot her organi sati ons have access to
flight |1ogs and what we do see is a regul ar
pattern of |anding in Egypt, in Syria, in Jordan,
in Uzbekistan and stops in various European
capitals.

So | would say that certain M ddle
Eastern countries with well-known records of
torture, in particular, and some Central Asian
republics as well.

MR. CAVALLUZZO: In the case of
M. Arar, it would seemthat certainly Syria was
chosen as the country to which he was rendered,
whi ch woul d be consistent, | guess, with what you

are saying. And | guess it is difficult for you
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to assess what particul ar purpose he was sent
there for, whether it be to collect information

t hrough interrogation or in effect to warehouse
him as you have put it. And we will come back to
t hat .

But a couple of final questions
relating to this, and at the end of these
gquestions, | will call upon you, M. Yale-Loehr,
to share with us any views you have on that.

The first question would be? Wy
doesn't the United States get the information
themsel ves? Why do they have to render sonmebody
to another country, to send themthere for the
pur poses of interrogation? Why doesn't the U.S.
do itself?

MS HALL: The strong suspicion is
t hat because there are both domestic and
international |egal obligations that inpinge on
the United States' ability to interrogate in ways
that m ght elicit certain forms of information
t hat they send people to places where the
interrogati on methods are nuch nore severe, and
therefore there is an expectation by sending
people to places |like Syria and Egypt where we

know people are tortured under interrogation that
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there will be a better opportunity to gain
intelligence.

MR. CAVALLUZZO:. And is it fair to
say that a person m ght be rendered by the United
States to one of these countries because there is
insufficient evidence to charge the person
crimnally, or can you analyze that? Or is that a
fair question?

MS HALL: We have seen this in our
research all over the gl obe, not just with respect
to the United States. But the question is: |If
someone is within your territory and you have
sufficient evidence, why don't you prosecute?

The reality is that governments
will say one of several things:

One is that they will, in sone
cases, openly admt that they don't have
sufficient evidence. They have strong suspicions,
but that doesn't amount to reasonabl e cause in
terms of arresting and prosecuting.

Anot her reason is that the United
States and ot her governnments will say: "W do
have a | ot of evidence, but we are not willing to
release it in any type of forumwhere it could

potentially be | eaked because it could have
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prof ound nati onal security inmplications for us."

MR. CAVALLUZZO: Ri ght .

MS HALL: So there are several
reasons why they wouldn't want to prosecute -- or
|l et me rephrase. These are the reasons that
governments give us as to why they will not
prosecut e.

MR. CAVALLUZZO. The ot her
question | would have related to that: 1In the
circumstances of M. Arar, can you help us in
terms of why would they render himto Syria, for
exanmpl e, rather than to Guantanano? Do you have
any idea as to why?

MS HALL: First of all, not
wanting to delve too much into the facts of this
particul ar case, all of the persons who are
i nterned at Guant anano Bay have been | abell ed
eneny conbat ants.

MR. CAVALLUZZO: | see. All
right.

MS HALL: And it is a very
specific | abel that was attached to themin the
context of their participating, or their alleged
partici pation, on the battlefield in the context

of the gl obal war on terrorism
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M. Arar's case can be
di stinguished fromthat. He is a Canadi an
citizen. He was not apprehended by U. S. forces in
the field and transferred back. His case does not
have humanitarian |aw inmplications, which is a
separate body of law from human rights |aw. That
is the law t hat obtains at Guantanano in addition
to human rights law. M. Arar's case is squarely
within the confines of international human rights
treaty and customary | aw.

MR. CAVALLUZZO: One final thing
and we will nmove on because you may be able to
hel p us regarding specific informati on you have
relating to somet hing we have been calling the
Metropolitan Detention Centre in Brooklyn. The
adj udi cative facts are that M. Arar was hel d at
the Metropolitan Detention Center.

| am wondering if in the course of
your duties and responsibilities at Human Ri ghts
Wat ch whet her you have done any studies, analysis
of conditions in the Metropolitan Detention Center
in Brooklyn?

MS HALL: In fact, in August of
2002, Human Rights Watch issued a report entitled

"Presumption of Guilt" and in that report
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documents the treatment of detainees post-9/11.
Hundr eds and hundreds of Muslimmen in particular,
of varying statuses, were detained post-9/11, were
interrogated. Many of them were found in
viol ation of visa and other imm gration
requi rements. Sonme of them were deported; some of
t hem were kept in detention for extended peri ods
of time. Many of them were not granted access to
consul ar visits. Many of them were not even
notified that they have the right, should they so
desire, to have communi cation with consul ar
officials fromtheir countries of origin.

The conditions of detention were
characterized in the main by procedural
vi ol ati ons, |ack of access to counsel, |ack of
access to i ndependent arbiter to determ ne vari ous
aspects of the case, and the conditions of
detention themsel ves were -- our research was
unequi vocal. I n many cases people were physically
and verbally abused. They were subject to various
forms of humliation, based on their race, their
ethnicity or their religion. They were subject to
condi tions of detention that amounted to
overcrowdi ng, |ack of access to adequate medi cal

care, et cetera.
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So the treatnment of people in the
Metropolitan Detention Facility was a source of
particul ar concern because of procedural deficits,
t he secrecy surrounding the proceedi ngs, the | ack
of access to consular visits and the conditions of
det enti on.

MR. CAVALLUZZO: M. Yal e-Loehr, |
wonder if you have any comments in relation to
definitions and --

MR. YALE-LOEHR: Just two short
coments, first on why the United States may not
have wanted to bring charges.

You have to realize that under the
U.S. legal system at |east until Septenmber of
2001, there was also a barrier between
intelligence information and information that
could be used in Federal Court. And while
intelligence agencies may have had suspici ons
about a particular individual, depending on how
that informati on was gathered, it may not have
been able to be used in a court proceeding.

Those barriers have been broken
down to a | arge extent under the U S. A, Patri ot
Act that was enacted by Congress in 2002, but at

the time that M. Arar was detained those barriers
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were still high. So that could be an additional
reason why he was not charged with anything in the
United States.

Second, as to the conditions of
detention at the Metropolitan Detention Center,
one of the reports that | co-authored, the
"America's Chall enge Report", went through press
reports and went through interviews with | awyers
who represented these individuals, and we
cat al ogued some of the same things that Human
Ri ghts Watch di d about the conditions of detention
t here.

That particular detention facility
and one in Passaic County, New Jersey, were
particularly notorious for their inability to be
able to provide good conditions for all detainees.

MR. CAVALLUZZO: Thank you.

A coupl e of final questions in
terms of rendition, extraordinary rendition.

| n September of 2002, was this
practice or policy well-known in the United States
or was it for the most part known only to the
government and a few others beyond the governnment ?

MS HALL: | seek clarification of

t he questi on.
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MR. CAVALLUzZzZO:. Well, the
question would be: If | was an official operating
in the area of consul ar access for Canada, would
it be reasonable for nme to be aware of the
practice of rendition as you described it in
September of 2002, or was there such a | ack of
transparency that it would not be reasonable for
me to know about this policy or practice?

MS HALL: Well, certainly in the
press there was -- there were two stories in the
Washi ngt on Post that garnered a great deal of
attention, the Peter Finn stories about renditions
t hat featured, for exanple, the December 18t h,
2001, transfers of the two Egyptian men, Ahmed
Agi za and Muhammad El - Zari back to Cairo.

In addition to that there were
ot her sources of information. | have a press |ist
of maybe ten some odd articles. So in the press
this was beginning to be an issue that the press
was paying attention to.

Amesty I nternational had issued
urgent actions, for exanple, on behalf of nore
t han one person who was subject to a rendition at
that time, the Agiza case being only one of them

Our own reporting on this, again,
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is inextricably linked to the treatment of
post-9/11 detainees that | just discussed.

And in addition to that, the
notion -- one of the key, key red flags, | guess,
in terms of the whole phenomenon of renditions to
risk of torture was precisely this issue of
consul ar knowl edge, and the idea that
post - Sept enber 11th the rules had changed. And it
is the rare consular official who you neet now who
doesn't acknow edge that in the media aftermath of
September 2001, the consular relations, the
ability to gain access to information, all the
rul es that applied on Septenber 10th didn't seem
to apply any nore.

We have had nunmerous statenments
fromconsul ar officials saying things |ike, you
know, "We had trouble getting access before
September 2001, but then when our people were
bei ng detai ned, for exanple, after Septenber 11th,
2001, it was so immensely difficult for us to
determ ne what was goi ng on, under what
conditions, what information they had, what they
potentially were going to do with people.”

So | think that we try to say that

September 11th, it wasn't the end of the world,
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but there clearly was a line in the sand in terns
of how people were being treated and what antennae
peopl e should have had up for how the rul es had
changed.

MR. CAVALLUZZO: Now, you have
menti oned the Agiza case on a couple of occasions.
Why don't we refer to the Agiza case right now,
whi ch can be found at tab 21 of your book.

This is a recent decision of the
comm ttee under the Convention Against Torture,
and it deals with M. Agiza, who was one of the
Egypti an gentl emen that was picked up in
Stockholm This is the case in which you acted as
| ead counsel for Human Ri ghts Watch.

s that correct?

MS HALL: That is correct.

MR. CAVALLUzZZO: | wonder if you
m ght give us, first of all, a brief factual
summary of what happened to M. Agiza in Sweden.

MS HALL: M. Agiza lived for a
number of years in Sweden with his famly, his
wi fe and children. He had applied for asylumin
Sweden, and on his asylum application had stated
that in fact he was of special interest to the

Egypti an authorities on terrorismrelated charges.
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He had been tried in absentia in 1999 by a
mlitary tribunal in Egypt, found guilty of
terrorismrelated activity, and sentenced to 25
years at hard | abour. Again, that conviction was
in absentia. He disclosed that he was of interest
again to the Swedi sh authorities.

The Swedi sh M grati on Board
determ ned that M. Agiza did in fact have a
wel | -founded fear of persecution which would
qualify himfor protection under the 1951 Refugee
Convention, to which Sweden is a signatory.

In the interim-- and the |ines
here are not quite so clear; information is still
com ng out. After the Mgration Board made the
determ nation that M. Agiza had a well-founded
fear of persecution, they sought advice fromthe
government specifically because there seemed to be
aterrorismrelated i ssue. The government
determ ned that M. Agiza would not be eligible
for refugee status; that he would be excluded from
refugee status based upon a specific set of
clauses within the convention and that he would be
deported.

Subsequently, on Decenmber 18th, he

was apprehended. On the very same day, a few
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hours | ater, he was taken to Bromma Airport, which
is a small airport in Stockholm He was at that
poi nt handed over to U.S. operatives who, through
a series of negotiations with the Swedi sh
government -- and again, not all the information
has been made clear -- the United States
government agreed to facilitate the transfer by
provi ding an airplane to the Swedi sh governnment,
and the Swedi sh governnment agreed to that
arrangenent .

When he got to the airport, he was
handed over to the sole custody, however, of U.S.
operatives, hooded operatives, a group of nmen, the
numbers shift anywhere between six and ei ght,
acconpani ed by two American officials. They were
hooded. The men were hooded and di sgui sed.
M. Agiza's clothes were cut off of him He was
t horoughly searched. He was shackl ed, hand and
foot, and he was beaten at that point and put
aboard an airpl ane.

Now, the conditions on the
ai rplane again remain somewhat unclear. It is
clear to us at this point that there were U. S. and
Egyptian officials on the plane and press reports

of late have indicated that Swedi sh officials were
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al so on the pl ane.

He was transported back to Cairo.
He was handed over to the sole custody of the
Egyptians. He was kept in incommuni cado detention
for the first five weeks before the Swedi sh
authorities made their first visit to him The
reason the Swedi sh authorities were visiting him
was because they effected the transfer based on
di pl omati ¢ assurances fromthe Egyptians that they
woul d not torture or inhumanely treat M. Agi za.

At the first visit, M. Agiza told
t he Swedi sh authorities he had in fact been beaten
and ill-treated whilst in detention. The Swedish
authorities redacted this information fromt hat
first monitoring report. In other words, that
informati on was never made public. It was also
not made known to the Comm ttee against Torture.

Therefore, his allegations of
torture in those first five weeks were never
really made known until 2004, at which point a
Swedi sh tel evision program made t hem known.

In the meantime, M. Agiza's
Swedi sh | awyers | odged with the U N. Commttee
Agai nst Torture an individual application for them

to determ ne whet her or not Sweden was in
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violation of its Article 3 obligations under the
Conventi on Agai nst Torture by sending himback
when he was at ri sk.

MR. CAVALLUZZO: And the hol ding,
M. Comm ssioner, the essence of the holding,
really the important part is in page 34.
Paragraph 13.2 really sets out the substantive
i ssue under Article 3 of the Conventi on Agai nst
Torture.

And paragraph 13.4 is really the
essence of the hol ding.

| note that in that paragraph they
di sm ss the argument that Sweden had received
di pl omati c assurances from Egypt that M. Agiza
woul d not be tortured.

MS HALL: That is correct.

MR. CAVALLUzZZO: Could you just
share with us the rationale of that holding, as to
why they found that the di plomati c assurance in
t hat case was ineffective or invalid?

MS HALL: They pointed to several
factors. One is Egypt's long and well -docunent ed
hi story of enmploying torture as a matter of state
policy.

The other is that the Egyptian
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authorities would often specifically target people
who had been | abelled as Islamc mlitants,

terrori smsuspects, et cetera. So there was a
direct relation between how M. Agiza had been

t agged and who the Egyptian governnment had
targeted.

As wel |, when M. Agiza was
retried in April of 2004, Human Ri ghts Watch was
granted perm ssion to have a trial monitor at his
trial. The Swedi sh diplomts were denied access
for the first two of those four hearings, although
we were in attendance for all four of them

During that hearing, it became
mani festly clear to our trial nonitor that the
assurance on fair trial issues was breached at
every turn. | mean, we basically docunented a
cat al ogue of fair trial violations, despite the
fact that the Egyptian authorities had prom sed
the Swedes that M. Agiza would have a fair trial.

This wei ghed very heavily, it
woul d seem -- or let me rephrase, was a
significant factor in the CAT decision. It gave
wei ght to the idea that the Egyptians could not be
trusted to honour their assurances.

So |l think there was a
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constellation of facts that led the CAT to arrive
at the decision that the assurances did not, in
fact, mtigate what was a mani fest risk.

MR. CAVALLUzZZO: Okay.

| would |ike to move on to the
fourth issue, which is obligations of the United
States under international |law in respect of the
prohi bition against torture.

| note at page 10, Ms Hall, of
your paper, you begin your analysis of the
di fferent aspects of international |aw which are
rel evant to the particular prohibition, and |
wonder if you m ght perhaps briefly take us
t hrough that, starting with the Convention Agai nst
Torture.

MS HALL: Right. Well, it is no
secret that the United States has not ratified a
great number of international treaties,
multilateral human rights treaties. The two that
are of significance for us here today would be the
United States Convention Agai nst Torture, which
the United States ratified in 1994 and
incorporated into lawin 1998 via the FARRA, which
is the Foreign Affairs Reform and Restructuring

Act .
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When the United States ratified
t he CAT, they did | odge a series of reservations,
under st andi ngs and decl arations. As you all know,
t he prohibition against torture, including the
nonr ef oul ement obligation are absol ute, and they
permt of no exceptions.

MR. CAVALLUzZZO: Why don't we | ook
at Article 3 of the Convention, which can be found
at Tab 5. What you are referring to nowin terns
of absolute terms is Article 3 which can be found
at the second page.

| s that correct?

MS HALL: Exactly. And Article 3
enshrines the nonrefoul ement obligation; that is,
t he absol ute obligation that States cannot
transfer a person to any country where there is
substantial evidence that he or she would be in
danger of being subjected to torture.

And in making and eval uating
whet her or not there was a risk of torture, sub 2
under Article 3 requires that a country take into
account all relevant information, including the
exi stence in the State of return of a consistent
pattern of gross, flagrant or mass viol ati ons of

human rights.
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MR. CAVALLUZZO. As to the
absol ute nature of that obligation, if we refer to
Article 2 we can see that even exceptional
circumstances will not give rise to any
justification for torture.

MS HALL: There are no exceptions
permitted.

MR. CAVALLUZZO: But there is in
Canada, | understand.

MS HALL: One of the great ironies
of the Maher Arar case is the fact that while the
United States government has no exception to the
absolute ban on torture, Supreme Court
jurisprudence in Canada does in fact permt in
extraordi nary circunstance, or exceptional
circunstance, excuse me, that the governnment woul d
be able to transfer a person to risk of torture
upon bal anci ng national security considerations
agai nst the risk of torture.

To our knowl edge, it is the only
western denocratic government that contains such
an exception. When Canada reported before the
Comm ttee Against Torture in May 2005, the
comm ttee was somewhat di smayed that the Canadi an

government woul d have such an exception in its
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jurisprudence and in fact have invoked it in two
of the security certificate cases that are
currently pending in Canadi an courts right now.

MR. CAVALLUZZO: Ri ght . Now,
com ng back to the United States, you tal ked about
an understanding in respect of the interpretation
of the CAT, if you could share that with us.

MS HALL: | will focus my conments
mainly on Article 3.

MR. CAVALLUzZZO: Okay.

MS HALL: The United States did
i ssue an understandi ng, | odge what is called an
understanding, in relation to Article 3, and the
under standing was to the effect that in
determ ni ng whether there was substantial evidence
t hat a person would be subjected to torture in the
country of return, the United States understood
that to mean that the person would have to prove
that it would be nore |likely than not that they
woul d be tortured in a country of return.

After the United States issued
t hat understandi ng, several other governments
objected to that understandi ng because it raises
the bar in terms of the standard of proof.

You will note in Article 3 that
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the drafters of Article 3 Il eft somewhat of a wi de
breadth. The way that they interpret Article 3,
it means that you can't just have a theory or a
suspi cion that you m ght be at risk of torture;
you have to have sonmet hing nore than that,
somet hing that is personal to you. But it doesn't
have to be of a high probability that you will be
tortured.

So what the United States did in
its understandi ng was effectively invoked a
bal ance of probabilities standard of proof, which
guantifies in some respect a standard that the CAT
drafters clearly did not want quantified. You see
in the U S."s inplementation of this under the
law, if you |l ook at the jurisprudence, for
exanple, the inmmgration jurisprudence in the
United States, this has played out to mean 50 per
cent plus; it is a quantification. Can you prove
by anyt hing over 50 per cent that you would be
tortured?

And this standard is very, very
difficult to understand how you go about an
eval uation that arrives at 51, to be frank.

So several other countries

objected to this United States understandi ng.
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They objected with the intent to say that the
United States was somehow underm ni ng the obj ect
and purpose of the convention by | odging the
under st andi ng.

But because it is an understandi ng
and not a reservation, we do not see the United
States as derogating fromArticle 3. W do take
issue with the standard of proof required in
i mm gration proceedi ngs and CAT proceedi ngs and
hope that the United Nations Comm ttee Agai nst
Torture will interrogate the United States about
t his when they conme up.

MR. CAVALLUZZO: | n your paper you
al so tal k about the International Convention on
Civil and Political Rights which also is relevant
to the prohibition against torture. | wonder if
you m ght share that with us in terms of --

MS HALL: The United States --
this is one of the other few international
treaties that the United States has ratified.

Article 7 under the I CCPR
prohibits torture. |t does not have an express
nonr ef oul ement provision. But the human rights
commttee that supervises inplementation of the

convention by States parties has authoritatively
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rul ed that the prohibition against torture
includes the prohibition against sending a person
back to risk of torture.

What is interesting about the way
t he human rights commttee has interpreted Article
7 under the ICCPR is that it also includes cruel,
i nhumane and degrading treatment. So expressly
under the U.S.'s obligations under the | CCPR there
is a nonrefoul ement obligation, and it includes
what we refer to as CID, cruel, inhumane and
degradi ng treat ment.

MR. CAVALLUZZO: Now, the
| nt ernational Convention on Civil and Political
Ri ghts, M. Comm ssioner, can be found behind tab
6 of the Book of Docunments, and once again the
section that we are tal king about is Article 7,
whi ch can be found in the body of the document at
page 4.

MS HALL: | would like to bring
t he di scussion around to something that is, |
think, really relevant for all three governments
involved in the Arar case, vis-a-vis the |law, and
that is the fact that the treaties are not the
only kind of regime that governs the prohibition

agai nst torture.
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The prohibition against torture
has risen to the | evel of jus cogens in
international law. 1t is in the hierarchy of
prohi biti ons somewhere near the top. It is
recogni zed as we call conpelling [aw. Al
governments under all circumstances, whether they
have ratified the CAT or not, are bound by jus
cogens, and the prohibition against torture is in
t hat group of jus cogens norms, which means it
gives rise to something called obligatio erga
omes, with all due respect.

It means that obligations to halt
and prevent torture flowto all people as a matter
of their responsibility to the international
community as a whol e.

So in every instance where there
is the possibility that a State can halt or
prevent a direct act of torture, facilitation,
complicity, aiding or abetting in an act of
torture, it is incunmbent upon themto do so given
the jus cogens nature of the norm

| think that it is very, very
i mportant to point out the customary | aw, nature,
of this prohibition, because there are certain

governments that, for exanple, haven't ratified
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the CAT. Syria only ratified the CAT in 2004 and
wasn't subject to its provisions during the time
that M. Arar was in the country.

However, it was bound by the
customary international |egal norm agai nst
torture.

MR. CAVALLUZZO. And that
customary |law, M. Comm ssioner and counsel, can
be found at pages 16 and 17 of the paper prepared
by Human Ri ghts WAt ch.

Just on that aspect where you said
that Syria didn't ratify the Conventi on Agai nst
Torture until 2004, | believe you said?

MS HALL: That is ny
under st andi ng.

MR. CAVALLUzZZO: Okay. Just a
guestion related to that, and that is: Then
presumably if the United States got diplomatic
assurances from Syria in 2002 that M. Arar
woul dn't be tortured, at that point in time they
were not signatories to the Convention Agai nst
Torture thensel ves.

| s that correct?

MS HALL: Actually, just for the

pur poses of clarification, it wouldn't necessarily
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matter. What woul d have mattered in that case was
whet her the United States was a signatory and
whet her the assurances secured by the U.S.
provi ded an effective safeguard agai nst torture,
and we would reject that out of hand as
categorically untrue that they are an effective
saf eguard.

MR. CAVALLUzZZO: Wuldn't you
agree with me that if a State is a signatory to
t he Conventi on Against Torture and it gives a
di pl omati c assurance that it will not torture
sonmebody, presumably that would carry nore wei ght
on that particular State being a party to the
convention?

MS HALL: To be honest with you,
Egypt is a signatory, and was at the time that
they were issuing diplomatic assurances. We do
not believe at Human Ri ghts Watch that because you
have signed the CAT, or ratified the CAT, that
your assurances have more weight. MWhat is
i mportant is your practices on the ground.

Egypt was a signatory at the tine
that torture was systematic in the country. In
ot her words, it flouted its international |egal

obligations. Why then would we believe they woul d
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honour a prom se, an unenforceable prom se, a
non-1egally binding promse, in an isol ated case?

So there isn't necessarily a
direct link between the legitimacy or credibility
of assurances sinmply because you ratified the
convention. It really goes to practice on the
ground.

MR. CAVALLUZZO: I would Iike to
move on to the fifth issue. M. Yale-Loehr, you
have been sitting there listening for a long time,
so why don't we --

MR. YALE-LOEHR: G ve Ms Hall a
break.

MR. CAVALLUZZO: We are going to
deal with the inmportant issue of the
i mpl ementation of Article 3 into U. S. |aw
generally and in particular into inmmgration | aw.

You, as well, have produced a
paper for us, and I am wondering if you m ght take
us through that issue, particularly starting with
the i nplementation of the convention itself.

MR. YALE-LOEHR: This is set forth
on page 3 of my report at tab 4.

Basically, as Ms Hall pointed out,

the United States becane a party to the Convention
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Agai nst Torture in November of 1994. We have

al ready di scussed the fact that at the tinme the
U.S. Senate added this understandi ng about
substantial grounds. But the mere fact we
ratified the convention didn't mean we had to
apply it automatically and i mediately in U S.
aw. We had to enact inplementing | egislation by
the U.S. Congress before it became a part of U.S.
domestic law. That was done in 1998, as Ms Hal

poi nted out, in the Foreign Affairs Reform and
Restructuring Act, and basically then codified the
| nt ernational Convention Against Torture into U.S.
domestic law. We basically tracked Article 3 in
our donmestic | aw.

We al so said that agencies need to
publish regul ations to i npl ement how we are goi ng
to actually enforce the Convention Agai nst
Torture.

And, third, they said that we wil
consi der national security issues, but we need to
make sure that when we consider those, we honour
our obligations under Article 3 of the Convention
Agai nst Torture.

MR. CAVALLUzZZO: Okay. Now,

obvi ously regul ations are inmportant for two
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reasons: one, it gives indication to the clai mant
t hat there are particular rules or processes that
they are entitled to seek the protection of; and
second, presumably it gives sonme indication or

gui deline to the governnent or State actor as to
how t hey shoul d be acting.

In terms of this direction to
agencies to pass regulations so as to effect
policy and the | aw, what kind of experience do we
have with that? How many agencies in fact enacted
such regul ati ons?

MR. YALE- LOEHR: Wel |,
unfortunately, only two U. S. agencies have
actual ly adopted regul ations inmplementing the
Convention Agai nst Torture. The Imm gration and
Nat urali zation Service, which was a part of the
Department of Justice at the time, passed interim
regul ations in 1999, and then slightly revised
themin 2000. The State Departnment al so passed
its own regulations to inplement Article 3 in
extradition context.

Ot her regul ations, such as the
Def ense Department or the Central Intelligence
Agency, as far as | know, have not adopted formal

regul ati ons about Article 3.
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MR. CAVALLUZZO: M. Conm ssioner,
we are going to be noving on to a very broad area
of di pl omati c assurances.

At this point intime, it is about

five mnutes to eleven, | don't know if you want
to start or will we have the norning break at this
poi nt ?

THE COWM SSI ONER: We wi |l take
t he morning break. We will rise for 15 m nutes.
THE REG STRAR: Pl ease stand.
--- Upon recessing at 10:52 a.m /
Suspension a 10 h 52
--- Upon resumng at 11:12 a.m /
Reprise a 11 h 012
THE REGH STRAR: Pl ease be seat ed.
Veui l | ez vous asseoir.
MR. CAVALLUzZZO: Comm ssioner, |
was about to move on to di plomatic assurances.
However, prior to doing that, |
woul d just like a comment from Ms Hall concerning
the i nplementation of Article 3 of the CAT into
American law, in particular Foreign Affairs Reform
and Restructuring Act, and particularly the
wor di ng that can be found at page 18 of your

paper, the human rights paper.
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MS HALL: | thought it would be of
interest to understand how the | aw that actually
i mpl ements the CAT in the United States
articulates the prohibition, and it is very, very
instructive, | think, for the purposes of the
Comm ssion, and | will read it to you.

It is:

"... the policy of the United
States not to expel,
extradite, or otherw se
effect the involuntary return
of any person to a country in
whi ch there are substanti al
grounds for believing the
person woul d be in danger of
bei ng subjected to torture
regardl ess of whether the
person is physically present
in the United States."

What is so interesting about this
policy articulation is, first, it does not state
the more |ikely than not standard. It fairly
closely articul ates the CAT standard of
substantial evidence. Secondarily, it has an

extra-territorial dimension.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5605

So you see in this policy the idea
t hat any rendition, whether it is within the
territory of the United States, such as M. Arar,
or these reports that we have had of abductions or
apprehensi ons overseas, they all clearly have to
be consistent with U. S. policy as articul ated
textually in the FARRA.

MR. CAVALLUzZZO: Thank you.

| would like to turn to diplomatic
assurances and pick up at your paper, Ms Hall, at
page 19 and following. Initially you talk about
the origins of assurances. Why don't you maybe
di scuss with us briefly what the origins are
relating to death penalty cases and so on, and
then we will get into whether those situations are
anal ogous or not.

MS HALL: Right. The genesis of
di pl omati c assurances, for most of you who have
heard of them before, are in relation to the death
penalty, and the nmost obvi ous cases you wil
recall of late will be, for exanple, crimnal
suspects being held in Europe and sent back to the
United States. The Europeans will request
di pl omati ¢ assurances that a person not be subject

to the death penalty. |If the death penalty is
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requested and is laid, it shall not be executed.

Several people, even in the human
rights field, have said, "So what's the
difference, really, between di plomatic assurances
for the death penalty and di pl omati c assurances
for torture?"

There are sonme obvi ous -- and
will be very brief -- differences.

One, the death penalty is a | egal
outcome. Human Rights Watch is an abolitioni st
organi zation. We believe in the abolition of the
deat h penalty, but the fact is that under
international |aw the death penalty is not per se
outl awed. Therefore, if you are returning a
person to a jurisdiction where the death penalty
obt ai ns, the assurances are basically an
accommodati on, taking into consideration the
concerns of governments that are abolitionists
vis-a-vis the United States where the death
penalty is a | egal outcone.

As a |l egal outcome, there are
procedures that govern the application of the
deat h penalty. There is a procedure in | aw and
the outcome is sonmething that is quite easy to

moni t or.
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For example, if you are convicted
and the death penalty is given to you, you know,
the sending State can say, "Wait a mnute. W
agreed that this wouldn't happen.” It is quite
easy to nonitor the process |eading up to
sonmet hing that could potentially be a breach.
Whereas with di plomatic assurances for torture,
torture is unlawful activity, it is crimnal, it
is al ways practised in secret. There are very few
ways to detect the nore sophisticated fornms of
torture, et cetera.

Just sinmply, the difference
bet ween a | awful activity and an unlawful activity
and detecting a breach are quite profound in ternms
of distinguishing diplomatic assurances in the
deat h penalty context versus as a safeguard
agai nst torture.

Then that | eads us into what we
believe to be a relatively novel practice, and
that is seeking them as an all eged effective
saf eguard agai nst torture.

What is so interesting and what
t he Comm ssioner for Human Ri ghts and t he Counci l
of Europe has noted in his report is that

governments only seek di plomatic assurances
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because they recogni ze, acknow edge and admt t hat
there is a serious risk of torture, else why would
t hey need to be assured ot herw se?

The obligation, once you recognize
that there is a risk of torture, is not to return,
not to transfer. That is howit is articul ated
under international |aw.

There is no provision for
di pl omati c assurances in the Convention Agai nst
Torture in the I CCPR, or in any other
international legally binding instrument. This is
a tool that was created specifically, we believe,
to circunvent the nonrefoul ement obligation.

So just on principle we see this
as a serious danger to the prohibition against
torture because assurances in and of thensel ves
are man-made to some extent and circunvent the
nonr ef oul ement obligation.

That is on the principle level.

In terms of practicalities, if you like -- shall |
move on to practicalities?

MR. CAVALLUZZO: I think you
shoul d.

MS HALL: I n my opening statenment

| mentioned that we believe themto be unreliabl e,

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5609

unwor kabl e and unenforceabl e, and there are
vari ous reasons for that.

First of all, as in the case of
M. Arar, diplomatic assurances agai nst torture
are al ways navi gated, negoti ated and brokered at a
di plomatic level. And for those of you who have
read histories of diplomcy, we all know that
di pl omats take several State interests into
account in their work and very rarely are human
rights concerns at the top, or privileged.

So what we see is that there is a
real limt to using diplomacy to try to protect
people's human rights, and I will give you a very
obvi ous exanpl e.

When Ahmed Agi za was sent back to
Egypt, the Swedi sh ambassador to Cairo did not
visit himfor the first five weeks that he was in
detention. When we queried himabout this, he
said, "How would that | ook to the Egyptians? They
woul d have thought that we didn't trust themif we
woul d have run in there and tried to see what the
condition of these men were."

So clearly it was the bil ateral
governmental relationship privilege whether or not

t hese men were being tortured. So human rights
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wi || always be subordinate, or at |east in our
estimation will mostly be subordinate to other
di pl omati ¢ concerns.

A second thing is, just to | ook at
t he nature of what we are really doing here when
we | ook for assurances. W are asking a
government that we know to be an abuser of human
rights, that we know to enploy torture. Despite
their international obligations, |egal
obl i gati ons, under the CAT or customary |aw, we
are asking that abusive State to make a prom se in
the case of one particular individual.

Why should we trust that abusive
State to honour those obligations? Diplomatic
assurances are not legally enforceable. They have
absolutely no | egal character.

In M. Arar's case, we don't even
know what formthey took. \Whether they were
written, whether they were verbal, et cetera. W
have col |l ected them over the | ast three years. |
have sone exanpl es that are pages and pages | ong,
but from governnments that sinply cannot be trusted
to abide by them

The ot her reason that they are not

an effective safeguard against torture i s because
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there is no incentive on the part of either the
sendi ng government or the receiving government to
ever find a breach. |If the sending government
finds a breach, they make an adm ssion that they
vi ol ated the nonrefoul ement obligation, a
preenptory normof international law. If the
recei ving governnment admts that they have
breached the assurances and actually physically or
psychol ogically tortured someone, they do the same
thing. |Inherent in the assurances is disincentive
to find a breach, and this is where the
enforceability issue is so crucially inmportant.

There is just no reason why anyone
woul d want to find a breach and, in fact with the
Swedi sh government we found that they worked very
hard to cover up breaches of the assurances for
t hat very reason

Wth respect to the United States
and the way the United States uses assurances, we
don't know, again, what formthey take, whether
they are oral or witten. What we do know is that
the United States government has worked very hard
to keep those negotiations out of the public eye.

In a variety of court proceedings,

both for returnees from Guantanano Bay and in
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extradition cases, the United States has subm tted
affidavits requesting the court not to permt any
evidence relating to the assurances: not the | evel
at which they were brokered, not their content,

not whether there is post-return nmonitoring
mechani sms in place. They have said that this
woul d irreparably damage their foreign relations
wi th ot her governments. So there is a profound

| ack of transparency.

And, finally, | have to say one
word about post-return monitoring, the notion that
you could actually send your diplomats to a
country to detect signs of torture.

The forms of torture that
governments that have been using for a long time
empl oy are quite sophisticated. They include
various forms of sexual violence that are not
easily detectable, electricity, electric shock,
that is not very easily detectable, psychol ogi cal
forms of torture that are very difficult to
under stand and to di agnose.

So the idea that you would send
your ambassador in to meet with a guy and he woul d
be able to tell whether a person had been

tortured, it really defies credibility. Not to
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mention the fact that once a person has been
tortured, they quite clearly understand the threat
that they face every time they come into contact
with prison staff or detention staff. The
reluctance on the part of torture victins to talk
about their experiences is really a profound
obstacle, while they are still in detention, to
actually getting information about their treatment
and a potential breach of the assurances.

So in a variety of ways we see
t hat the assurance regime vis-a-vis torture sinply
cannot, either by its inherent nature as a
non-| egal unenforceabl e agreement, or
operationally on the ground vis-a-vis post-return
monitoring, they really just sinmply cannot work
and as such cannot provide an effective safeguard
agai nst torture.

MR. CAVALLUZZO: One question
related to that. You have tal ked about the two
parties to the assurance, the seeking party and
the party giving the assurance.

| would like to ask you about
third parties. In the Agiza case, we did seemto
have third party countries. |In the case of

M. Arar we have a Canadian citizen who had been

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5614

sent to Syria on the basis of apparently, not
transparent but apparently, diplomatic assurances
given by the Syrians to the Americans.

I n that situation, would there be
an obligation on Canada, in international | aw,
particularly under the Convention Against Torture,
to try and do anything to alleviate the situation
of M. Arar if it believed he was being tortured?

MS HALL: Not trying to draw from
the facts of this case, |let me just say that what
t he Comm ssion -- what woul d behoove the
Comm ssion, let ne say it this way, is to | ook for
red flags along the way, that the Canadi an
government knew or should have known that certain
t hi ngs were happening at certain times.

For example, | will name a couple
of them if that is okay.

First of all, had there been
problenms with other cases where the Canadi an
government was not able to get adequate
cooperation of the U S. officials?

Second, were statements nmade to
actors in the Canadi an government that should have
raised a red flag? Were there any indications

that this case was different, it was special, it
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was of some kind of extraordinary nature that
woul d give rise to an understandi ng that the
ordinary rules don't apply?

Did M. Arar hinmself make
statements to Canadi an government officials
i ndi cating that he had a fear that he would be
sent back to a place where he would be at risk of
torture?

Al'l of this constellation of
questions, and the answers to those questions,
woul d indicate to the Conm ssion whet her or not
t he Canadi an governnment knew or should have known.
| f that can be determ ned, then clearly Canada's
obl i gati ons, both under the CAT and under
customary international |aw, would be inplicated.

It is absolutely incunmbent upon
every State party to the CAT and every gover nment
globally not to facilitate in any way, aid, abet,
or be complicit in, either by a positive act or by
an act or by its inaction, in helping to assist an
act of torture.

That woul d be the frame for
t hi nki ng about whether or not Canada woul d be
i able as well.

MR. CAVALLUZZO: Right. You have
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dealt with a situation in the United States prior
to his rendering to Syri a.

What | would like to ask about now
is when he is in Syria, he is in detention in
Syria, and whether there would be an obligation on
Canada, since he is also a citizen of Canada, to
effect his release if Canada believed that he was
subject to torture while he is in Syria.

And | understand you said some of
t he di plomatic considerations m ght be that Canada
m ght be concerned about offending Syria; for
exanple, if it said, "You are torturing a Canadi an
citizen, therefore send himback".

The concern | have,is when he is
in Syria are there any obligations on Canada,
under the Convention or whether it be customary
international |law, if Canada reasonably suspects
that M. Arar is being tortured while he is in
Syria and we are getting consul ar access to hinP

MS HALL: Absolutely. There would
be no question that Canada's obligations under the
Convention and customary | aw woul d be triggered if
t hey had reason to suspect that he was being
tortured or -- and | think it is quite inmportant

to say -- they should have known that under the
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condi ti ons of detention, and given his special
interest as a person who had been | abelled an
al - Qaeda suspect, that the "should have known" is
equally as inmportant as whether or not they knew.

MR. CAVALLUzZZO: Okay.

M . Yal e-Loehr, now, we are noving
on to the seventh issue, and this is obviously
very relevant for M. Arar's situation, and that
is the removal procedures under American
international | aw.

You start discussing that issue at
page 5 of your paper, and | wonder if you m ght
take us through the inspection procedures as well
as the renoval procedures, and then we will focus
on expedited renoval procedures under section
235(c).

MR. YALE-LOEHR: Well, as
background, anyone who comes into the United
States who is not a citizen of the United States
needs to be inspected by an imm gration inspector
at the port of entry. Normally they go through
what's known as primary inspection first, which
means everyone gets off the plane, they show up,
the imm gration inspector |ooks at their passport,

they | ook on the computer screen to see if there
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is anything about this individual they need to do.
They find out the reason they are comng into the
United States, how long they plan to be in the
United States. |If everything is fine, they pass

t hrough primary inspection. They get a stanp
saying they have been admtted in a particular
category, as a tourist, or a student, or a

t emporary worker, and then they are on their way
into the United States.

If there are some questi ons about
t he individual, maybe he doesn't have the proper
i mm gration paperwork, maybe he says he is com ng
to be a tourist but the imm gration inspector has
reason to believe that he really plans to work in
the United States, or marry a U.S. citizen and
reside permanently rather than tenporarily. Maybe
he has some informati on he has received that
i ndi cates maybe a security concern.

Then that individual goes to what
is known as secondary inspection, which then gives
the imm gration authorities more time to probe
what is really going on here. They can | ook at
t he individual's baggage, they can ask questions,
they can | ook at his paperwork. They can hold him

whil e they make inquiries of other government
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officials as to what is really going on here.
They have access to conmputer screens that talk
about various watchlists, and we will get into
that | ater.

And then the individual may be
rel eased fromsecondary inspection and be admtted
to the United States, if all the questions are
finally properly answered. Or, in the normal
course of things, if they |ook |like they are not
adm ssible to the United States under one of our
many grounds of inadm ssibility, they will be
hel d, or possibly released on bail, to go before
an i mm gration judge.

An imm gration judge will then
make a determ nation, as a |l egal matter, whet her
t he person is adm ssible to the United States or
not .

It is not a crimnal proceeding,
so they don't have a right to counsel, but they do
have the right, normally, if they can afford an
attorney, to hire an attorney at their own expense
and have an attorney represent them before that
i mm gration judge. The government has inmm gration
trial attorneys who represent the government.

Both sides make their case to the imm gration
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judge, and the imm gration judge then makes a
ruling. That is the normal procedure.

MR. CAVALLUZZO: Ri ght .

MR. YALE-LOEHR: And if the
individual is in the United States and does
sonmething illegal, the same kind of procedure.
They go to an inmm gration judge and that is called
a renoval proceeding.

What M. Arar went through was a
variation on the normal procedure call ed expedited
removal , and this begins on page 6 of my report.

MR. CAVALLUZZO: Ri ght .

MR. YALE-LOEHR: This was enacted
by Congress in 1996, saying we don't like this
del ay where people can basically be in the United
States for a long time. We want to be able to
ki ck people out of the United States nore quickly.

And so they set forth certain
criteria that says if you do X or Y, we will be
able to kick you out more quickly, known as
expedited rempval. These are codified in section
235 of the Imm gration and Nationality Act of the
United States, which we call the | NA.

Section 235(b) is what | call

normal expedited removal. It is rare, but still
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it is not that rare. And these are where people
have come into the United States either with a
| ack of imm gration documentation or they have
comm tted some kind of fraud or m srepresentation.

In that regard then, normally the
i mm gration inspector at the front line will make
the determ nation saying, "I think you have done
somet hi ng wrong, and | amentitled to kick you out
of the country.™

And normal |y that order by the
i mm gration inspector is all there is. You would
not go to an imm gration judge and have a separate
heari ng.

There is an exception, under
235(b), that says if the individual in expedited
rempval expresses a credible fear of persecution,
then in that case the inmm gration inspector is
supposed to back off and say, "Okay, because of
this credible fear, we need to resolve this. W
need to have you go before an imm gration judge."
Then the imm gration judge can deci de whet her
there is a fear of persecution or a torture claim
et cetera.

Those are the normal procedures

under 235(b), expedited renmoval.
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M. Arar went through expedited
removal under section 235(c), which is very
rare -- in fact, it is the first case that | have
actually been testifying about this.

This is where someone is deemed to
be inadm ssible on a security-related ground, and
t here, again, you don't have a hearing before an
i mm gration judge. The imm gration inspector is
supposed to make the initial decision as to
whet her 235(c) applies.

Because these are national
security issues, the Attorney General has to
review that order. It cannot be done by a
| ow-1 evel person right at JFK, or some other
airport or land port of entry. The Attorney
General is supposed to review that.

The regul ations are quite vague in
terms of how you make sure that these procedures
do not violate the Convention Agai nst Torture.
The regul ations sinply say that they need to make
sure that the removal order will not violate
Article 3 of the Convention Agai nst Torture, but
t hey don't say how you go about that. They don't
say explicitly you have to get a diplomatic

assurance. They don't say if you do get a
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di pl omati c assurance how you wei gh that agai nst

ot her consi derations such as known human rights
abuses in that country, whatever. But presumably,
this is what is supposed to happen.

MR. CAVALLUZZO: In ternms of
di pl omati c assurances in the United States -- and
| want to come back to M. Arar's situation in
particul ar.

But before doing that, in terns of
di pl omati ¢ assurances in the United States, in
this kind of expedited renoval under 235(c), who
gets it? 1Is it the Attorney General, the
Secretary of State? Who gets the diplomatic
assurance?

MR. YALE-LOEHR: The regul ations
say that the Secretary of State is supposed to
receive a diplomtic assurance and then consult
with the Attorney General of the United States,
and the Attorney General then is supposed to make
the final determ nation of weighing the diplomatic
assurance agai nst other factors as to whether it
is safe to renove that individual consistent with
our obligations under Article 3 of the Convention
Agai nst Torture.

MR. CAVALLUZZO: So the ultimte
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deci sion according to the regul ati ons woul d be
made by the Attorney General ?

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO: And the relevant
consi derations that would be taken into account by
t he Attorney General, obviously the advice of the
Secretary of State, but presumably the human
rights record of the country --

MR. YALE-LOEHR: The regul ations
don't specify what all the factors are. There is
not a hearing per se where the Attorney General
becones a judge and gathers all the information,
so we don't know, and the regul ations do not say,
you have to consider factors X, Y, and Z.

Under the normal course of events
you woul d believe, and woul d hope, that the
Attorney General would take in certain key facts
such as the human rights record of that particul ar
country, credible threats or fears expressed by
t he i ndividual as to why he woul d be concerned
about being tortured going back to a particular
country, even if there weren't general facts about
human rights abuses in that country.

MR. CAVALLUZZO: Let's get very

concrete now. | would like to review with you the
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order which renoved M. Arar.

M. Comm ssioner, this would be
Exhi bit P-20.

Do you have that in front of you,
Comm ssi oner ?

THE COWMM SSI ONER: Yes, | do.

MR. CAVALLUZZO: And you have that
in front of you?

MR. YALE-LOEHR: Yes, | do.

MR. CAVALLUzZZO: |If we go about
hal fway in, we see a |legible typewritten copy of
the renmoval order, which is dated October 7 of
2002, and | want to ask you several questions
about the order, if you can be of assistance to
us.

First of all, it would appear at
the bottom of the page that this particul ar order
was served through a certificate of service, was
served upon, presumably, M. Arar, at four o'clock
in the morning on October 8th, which would be a
Tuesday in that week.

MR. YALE-LOEHR: Correct.

MR. CAVALLUZZO. And the first
guestion would be that the order seenms to be, at

the front page, fromsomething called the Regional
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Di rector.

Who is the Regional Director in
the I NS process?

MR. YALE-LOEHR: In the hierarchy
of immgration officers within the United States,
we have normal officials, who are your inspectors
at the line. W have supervisory officials. Then
we have 33 District Offices of the Imm gration and
Nat urali zation Service around the country.

They each have a District
Director. It is sort of the head person in charge
of that, what | call |ocal office.

Then those 33 offices are divided
into three regions of the United States, and the
Regi onal Director would be the person in charge of
that third of the United States.

So this order was signed by the
Regi onal Director of, | assume, the Eastern Regi on
of the I mm gration and Naturalization Service

whi ch was a part of the Department of Justice at

the tinme.

MR. CAVALLUZZO: If we | ook in,
first of all, the second recital or order, it
says:

"It is ordered that you be
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removed wit hout further
inquiry before an imm gration
judge in accordance with
section 235(c)..."
Of the Act and Regul ations, and so
on.
So clearly this is a 235(c)
removal and on top of it, it looks like it is a
removal without any kind of hearing.
| s that correct?
MR. YALE-LOEHR: That is correct.
That i s because, under section 235(c) of the
| mm gration and Nationality Act, they are
aut horized to make this kind of determ nation
wi t hout having to go before an imm grati on judge.
MR. CAVALLUZZO: And if we go on
to the | ast paragraph of the order on the front
page, it states:
"The Comm ssi oner of the
| mm gration and
Nat urali zation Service..."
Now, who is the Comm ssi oner of
t he | NS?
MR. YALE- LOEHR: The Comm ssi oner

of the Imm gration and Naturalization Service is
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basically the chief officer of the immgration

agency. So this Comm ssioner would be in charge

of the Regional Director. The conm ssioner is

based i n Washi ngton, D.C.
MR. CAVALLUZZO:

say:

It goes on to

"The Comm ssi oner of the |INS

has determ ned that your

removal to Syria would be

consistent with Article 3 of

t he Convention Agai nst

Torture and ot her cruel,

i nhumane or

treat ment or

degr adi ng

puni shment . "

And then it is signed by the

Regi onal Director.

So that it would appear that, at

| east so far as the removal to Syria is concerned

and whet her that allegedly is consistent with

international |aw, that decision was made by the

Comm ssi oner ?
MR. YALE- LOEHR
MR. CAVALLUZZO:
or is this whole case unusual ?

MR. YALE- LOEHR
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very unusual. Normally, as | nmentioned before, if
someone has a fear of persecution, or a fear of
torture, you go before an imm gration judge. The
i mm gration judge, in an open hearing, will hear
all of the evidence fromboth sides and make a
determ nation as to whet her someone qualifies for
relief under the Convention Agai nst Torture.

As | mentioned, these expedited
removal procedures in general, and the 235(c)
expedi ted renoval procedure in particular, try to
get around the normal procedures because they were
deemed to be slow and cumbersonme and obliviate any
i mm gration judge proceeding.

So I think that when the
i mm gration agency enacted its regulations it knew
it had to do something to conply with Article 3,
and so it decided if the Comm ssioner, this
hi gh-1evel official, makes this determ nation,
presumably it would be done in a way that takes
into account our obligations under Article 3 of
t he Convention Agai nst Torture.

MR. CAVALLUZZO: As to whet her
M. Arar made a cl ai munder the Convention Agai nst
Torture, M. Comm ssioner, | amreferring to

something in the United States District Court for
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t he Eastern District of New York in the litigation
bet ween Maher Arar and John Ashcroft. This is a
menmor andum i n support of the defendant John
Ashcroft's partial motion to dism ss clains
enconpassed by the clainms of State secrets
privilege, and in the body of that menorandum on
page 6, it states, and this is M. Ashcroft
tal ki ng through counsel:
"Arar subsequently was
notified that defendant
Bl ackburn...™
And that is the I NS Regional
Di rector.
"... had decided to renmove
himto Syria. Because
plaintiff requested
protecti on under the
Conventi on Agai nst Torture,
t he Convention Agai nst
Torture determ nation was
referred to the
Comm ssi oner. "
So it would appear that M. Arar
made a cl ai munder the Convention Agai nst Torture,

and as a result of that this determ nati on was
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referred to the Comm ssi oner.

And then it goes on:

"Arar alleges that the order
to remove himto Syria was
signed on Oct ober 8, 2002, by
Deputy Attorney Gener al
Thompson as the acting
Attorney General. Arar

all eges he was taken to New
Jersey and flown to

Washi ngton, D.C."

And so on and so forth.

So it would appear that, because
of M. Arar's claimunder the Conventi on Agai nst
Torture, the matter was referred for determ nation
by the Comm ssioner of the INS, but there doesn't
seemto be any suggestion here that the Attorney
General turned his mnd to whether he coul d be
removed, whether there was a di plomatic assurance.

It doesn't say anything about
assurances here, and | just wanted to know if you
could help us in that regard.

MR. YALE-LOEHR: Unfortunately
can't, because the regul ations don't specify the

procedure by which, or the mechani sm by which the
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Attorney General or anyone else is supposed to
consi der these various factors. So we don't know.

For example, the regul ations don't
requi re di plomatic assurances in this particular
case. They don't require anything. They sinply
say take Article 3 into consideration in your
final decision.

| think that is a real failing of
t he regulations, and if this were in the United
States, one of nmy basic recomendations are,
number one, besides the fact that diplomatic
assurances should be abolished generally; nunber
two, if they are not going to do that, at the very
| east procedurally we need to have nore
transparency to know what is being taken into
account and how to wei gh the various factors.

Unfortunately, both under the
regul ati ons and under this order, we have no idea
of how much regard they took into account about
his torture claim whether they received
di pl omati c assurances as of October 7 when they
signed this order or anything else.

MR. CAVALLUZZO:. We have this
deci sion being nmade by the Regional Director.

Could M. Arar have appeal ed that decision of the
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Regi onal Director to an imm grati on judge?

MR. YALE- LOEHR: No. Here t he
regul ati ons specifically say -- and I will give
you a quotation. This is Title 8 of the Code of
Federal Regul ations of the United States
| mm gration Agency, and this is section 235.8(c).

| will read it. It says:

"The Regional Director's
deci si on under this
section..."

Meani ng section 235(c).

"... is final when it is
served upon the alien. There
is no adm ni strative appeal
fromthe Regional Director's
deci sion."

MR. CAVALLUZZO: Now, it would
appear that in the body of the decision itself, on
page 3 that | am |l ooking at, that M. Arar was
served with a notice in effect charging himwth
being i nadm ssible to the United States, and they
specifically set out a nunber of allegations,
including that he is an alien who is a nmenber of a
foreign terrorist organization.

And then it goes on to recite the
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uncl assified informati on or facts.
What | would Iike to ask you about

is the ultimte conclusion, which can be found if

we go to page 6 of -- if you can call it a
decision -- and it states in the | ast paragraph
t hat :

"Specifically al-Qaeda has
been found responsi ble for
multiple terrorist attacks
upon the United States and
is..."
| guess that should be:
"... considered a clear and
i mm nent threat to the United
States."
And then it goes on at the next
page, and it says:
"As di scussed above and nore
fully in the classified
addendum Arar's menbership
in this organization bars him
fromadm ssion to the United
St at es because he is presuned

to share the goals and

support met hods of an

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5635

organi zati on which he freely
j oined and which he continues
to meani ngfully associ ate.
Thi s organi zati on has been
deenmed to be responsible for
terrorist activity and
represents a cl ear and
i mm nent threat to the United
States."
And then it goes on in conclusion
to find that:
"There are reasonabl e grounds
to believe that Arar is a
danger to the security of the
United States.™
And that ground itself, that
M. Arar is a danger, or reasonable grounds to
believe that he is a danger to the security of the
United States, | assume is a legitimte ground to
rely upon by the Regional Director for renoval
proceedi ngs through this expedited process?
MR. YALE-LOEHR: Yes, it is. It
is one of the grounds of inadm ssibility under the
| mm gration and Nationality Act. A person could

gquesti on whet her indeed this opinion is reasonably
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reached. But as a legal matter, if you reach that
| egal decision and say that there are reasonable
grounds to believe that he is a danger to
security, then you can remove himfromthe United
St at es.

But you can only do so as |ong as
you comply with Article 3 of the Convention
Agai nst Torture, and that is the key linchpin
here.

Knowi ng what we know now, the fact
t hat he was at substantial risk of being tortured
in Syria, yes, he could be rempved, but not to
Syria because of the fear of torture there.

MR. CAVALLUZZO: Before we nmove on
actually to that | egal analysis, in terms of the
| egal hierarchy at that point in time, the INS was
part of the Attorney General's Department?

MR. YALE-LOEHR: That is correct,
t he Departnment of Justice.

MR. CAVALLUZZO: The Departnment of
Justice, the Attorney General is obviously the
executive head and ultimately responsible for this
deci sion?

MR. YALE-LOEHR: Correct.

MR. CAVALLUzZZO: Okay. | woul d
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i ke to move on now to that statenment that you
made, that although it may have been a | egal
process renoval, the fact is that there are
international | aw obligations respecting that
removal , and indeed, starting at page 10 of your
paper, you share with us your | egal analysis.

Why don't you pick it up from
there in terms of Article 3 and its application in
M. Arar's case?

MR. YALE-LOEHR: Well, as Ms Hall
has al ready pointed out, there are no exceptions
to the nonrefoul ement provision of Article 3 of
t he Conventi on Against Torture. It is absolute.
You cannot send someone back to a country where
there are substantial grounds to believe that they
are at risk of torture.

Therefore, regardl ess of the
procedures involved, if that is what happens, we
vi ol ated Article 3.

| say in my | egal analysis,
begi nning on page 10, that Syria's record of
torture is well-known. 1[It was well-known to the
U.S. governnment before, during and after 2002.
The State Department's Annual Human Ri ghts Report

on Syria clearly documented several instances of
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torture. President Bush has recently referred to
the fact that torture happens and occurs regularly
in Syria. So this is sonmething that was

wel |l -known within the U S. governnment at the time.

Apart fromthose general
background i nformation about torture, M. Arar
hi msel f says that he told U.S. imm gration
authorities that he feared being tortured if he
were sent back to Syria. So the individual
imm gration officials, even if they never picked
up a State Departnment report or read a newspaper,
heard from M. Arar hinself that he feared being
tortured if he was sent back to Syria.

MR. CAVALLUZZO: VWhich has been
confirmed by the Attorney General in that
menmor andunf?

MR. YALE-LOEHR: That is right.

So regardl ess of diplomatic
assurances, it seems clear to me that the United
States seens to have violated Article 3 by sending
M. Arar to Syria.

MR. CAVALLUzZZO: Okay. You go on
now at page 11 to discuss M. Arar's procedural
rights, his adm nistrative law rights, in respect

of the renoval proceedings, and | wonder if you
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m ght give us that anal ysis.

MR. YALE- LOEHR: Okay. As |
menti oned, under section 235(c) these expedited
removal proceedings are very different fromthe
normal inmm gration proceedings. He didn't have a
right to go before an imm gration judge and, as
t he order itself points out, the Attorney General
only needed a reasonable ground to believe that he
is likely to engage in, or actually has engaged
in, terrorist activity to find himinadm ssible.

Under U.S. Supreme Court |aw, the
hi ghest | aw of the |and, there is great deference
given to determ nati ons made by the i mm gration
agency, and as long as they say they have a
reasonabl e ground to believe imm gration
authorities and reviewi ng courts are supposed to
abi de by and accept those determ nations.

So froma procedural perspective,
yes, the imm gration authorities could have found
hi minadm ssible to the United States. But again,
t hat doesn't allow us -- "us" meaning the United
States -- to violate its obligations under Article
3 of the Convention Against Torture.

MR. CAVALLUzZZO: Okay. Now, |

would like to move on to the next point in your
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| egal analysis, and that is M. Arar's right to be
deported to Canada and not Syri a.

Of course, as you know, M. Arar
was a Canadi an citizen, had been in Canada since
1987. His famly is all here, and so on and so
forth, which the Americans were quite aware of.

| wonder if you m ght share with
us this point in your analysis.

MR. YALE-LOEHR: Well, again, in a
normal removal proceeding you normally are
removed, if you are not adm ssible to the United
States, to the country of where you are a citizen.
In this case M. Arar was a citizen of two
countries. Even in an expedited renoval, the
i ndi vidual still can make a request as to where he
or she can be renoved to.

There are four exceptions where we
can override that request, so to speak.

MR. CAVALLUZZO: This is set out
at page 12, M. Comm ssioner, in the first
paragraph. Wiy don't you take us through that --

MR. YALE-LOEHR: Those four
exceptions are, number one, if the non-citizen
fails to designate a country to which he wants to

go to. That does not apply here.
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Nunmber 2, if the foreign country
does not tell the United States within 30 days if
it will take the individual. 1 don't know the
facts here, but let's assume Canada tal ked about
this with the United States.

Nunmber 3, the foreign country is
not willing to accept the non-citizen.

Or nunber 4, the imm gration
agency deci des that renoving the non-citizen to
t hat country would prejudice the United States.

As far as | know, none of those
four exceptions applied in this particular
i nstance.

MR. CAVALLUZZO: What about number
4 where it says the imm gration agency deci des
t hat removing the non-citizen to Canada woul d
prejudice the United States?

s it possible that somebody, in
maki ng t hat decision, thought that by sending
M. Arar to Canada that he would be a threat to
the United States because he could come back down
to the United States once he was returned to
Canada?

s that a possibility?

MR. YALE-LOEHR: It is a
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possi bility, but then the alternative would Kkick
in, of sending himto Syria. And again, our
Article 3 obligation is absolute. W cannot send
a person to a country where they are at risk of
torture.

So in that case we don't have the
alternative of being able to send himto Syri a.

MR. CAVALLUZZO: Ri ght . Now, in
terms of the third exception, and that is the
foreign country is not willing to accept the
citizen, we do have evidence where there was a
communi cati on between American officials and
Canadi an officials on October the 5th, whereby
Canadi an officials were asked at | east two things:
One is, if we send himto Canada, nust you admt
his entry into Canada? And the answer was yes.
And the second question was: Well, if you do
admt himinto Canada, can you charge him
crimnally? And the answer was no, which may be
related to these four exceptions that you are
referring to.

MR. YALE-LOEHR: Well, in ny view,
it would mean that -- the answer to the first
guestion was that Canada would have to admt him

because he is a citizen of Canada. That nmeans
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that they are willing to accept him And
therefore, in ny view, as a |l egal analysis,
exception number 3 could not apply here.

MR. CAVALLUzzZO: Okay. And
i ndeed, what you are saying, finally, is even if
one of the exceptions applied, Article 3 of the
Conventi on Against Torture would kick in?

MR. YALE- LOEHR: It trunps
everything el se because of the absol ute nature.

MR. CAVALLUzZZO: Finally, you talk
about the possible remedies for M. Arar, and the
t hree aspects are due process, the Torture Victim
Protection Act and the Alien Tort Clainms Act.

Coul d you briefly take us through

t hat ?

MR. YALE-LOEHR: The U. S.
constitution says, first of all, that no person
can be deprived of life, liberty, or property

wi t hout due process of law. So this is a claim

t hat he could make in the United States. He could
also allege that U.S. imm gration officials who
carried out his deportation violated his right to
procedural due process by recklessly subjecting
himto torture at the hands of a foreign

government where they had reason to believe that
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he would be tortured there. So that is one claim
t hat he could make in the United States.

Second, he could claimthat he has
a claimunder the Torture Victinm Protection Act
based on the fact that he could allege that U. S.
officials were conmplicit in bringing about the
torture that he suffered in Syria.

Third, he could al so raise an
argument under the Alien Tort Clainms Act, which is
a 1789 law that allows non-citizens to sue in U S.
Court for a tort commtted in violation of the Law
of Nati ons.

These are allegations. It is
uncl ear as to whether he would succeed with these
all egations in U.S. court, but at least it would
provi de arguabl e basis for himto win relief in
U.S. courts.

MR. CAVALLUzZZO: Don't worry about
the 1789 law. We are already dealing with a 1689
law in terms of what kind of evidence could be
heard at this Comm ssion. So that is another
story.

--- Laughter / Rires
MR. CAVALLUZZO: The second-| ast

issue | would like to deal with is the efficacy of
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present inquiries which are taking place in
respect of M. Arar's situation.

| would call upon you again, Ms
Hall, to share with us your views.

| understand that there is an

American inquiry that is going on right now by the

| nspect or-General of what is called nowthe
Depart ment of Honel and Security, and they are
| ooking into the situation of M. Arar.

However, | believe there are a
number of limtations to the scope of that
inquiry, and | wonder if you would |ike to share
that with us?

MS HALL: That is correct. The
federal agencies in the United States, a variety
of them have something called the inspector
general. They are established under somet hing
called the I nspector General Act. The inspector

general's mssion is to ensure that taxpayer

doll ars essentially are not being wasted, that the

organi zation is running efficiently, that there is

no abuse, there is no fraud, et cetera.
It was Representative John
Conyers -- in response to a letter from

Representative John Conyers, that the then I1Gin
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t he Department of Honel and Security Clark Kent
lrvin agreed to undertake not an investigation.
The | anguage of the letter is that they wil
review the circunmstances surrounding M. Arar's
removal fromthe United States and al so eval uate
t he regul ati ons governing that to determ ne
whet her or not they thenselves could directly | ead
to a human rights abuse.

| add that because at some poi nt
in the United States there was some concern that
the 1G for DHS was responding to pressure from
human ri ghts groups, but in fact he was respondi ng

to a request specifically from Representative

Conyers.

This reviewis limted in a number
of ways. First of all, an I G can only take into
consideration -- he can only conpel evidence, and

conpel people to give himevidence, fromwthin
hi s own organi zation. So there is no ability for
t he i nspector general, for exanple, to seek
informati on by subpoena, for exanple, or conpel
information fromother federal agencies.

In M. Arar's case, it remains
uncl ear what other federal agencies were

i mpl i cat ed.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5647

For example, on May 30th, |
believe, or a late May article in the New York
Times reveal ed informati on that several agencies
were in discussion prior to M. Arar's renoval,
including DQOJ, FBI, CIA, all independent separate
agencies in the constellation of federal agencies
in the United States.

The 1 G can only really seek
information fromwi thin his own organi zation, and
this will present, we believe, potential problens
in arriving at the full story of what happened
with respect to M. Arar.

To our knowl edge, t hat
investigation -- that review, excuse nme, is
ongoing. Normally our experience is that IG
reports come out within a year to 18 nmonths, so a
rough estimate is that something will come out by
t he end of 2005.

The 1 G, under nor mal
circunstances, is conpletely independent. |In this
case, in the context of the Department of Honmel and
Security, the Secretary of Homel and Security has
significant influence on the IG and on the
paraneters of any review that he or she

undert akes. So we remai n uncl ear about how much
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information will actually come out.

What | would finally say is that
it also remains uncl ear whether this report wl
be a public report. It could be that a brief
summary, simlar to some of the in-camera evidence
summari es that you have issued through this
Comm ssion, will come out. It is unclear whether
there will ever be a public report.

MR. CAVALLUZZO: Just so | am
clear, can the Inspector General reviewthe
conduct of the CIA and the FBI if they were
involved in M. Arar's situation?

MS HALL: If they were willing to
cooperate. It is at their discretion to
cooperate. It is at his discretion to seek their
cooperation; he cannot conpel it.

So it really depends on what ki nd
of cooperation he m ght get from other federal
agenci es.

MR. CAVALLUZZO: You al so have
some views about the inmportance of our inquiry,
and | just |leave that for counsel to read.

The final issue relates to the
Mont erey Protocol, and | guess | would call upon

you, M. Yal e-Loehr, because you mentioned that in
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your opening comments.

Just let nme tell you that we did
have the M nister of Foreign Affairs, who was
party to the MOU, as you have referred to it, and
he basically stated in his evidence that that is
t he best we could do; the Americans would not give
us a veto. He felt that the duty to notify and
consult was better than what we had before.

| am wondering if you could share
wi th us your views as to the efficacy of the
Mont er ey Protocol.

MR. YALE-LOEHR: To be blunt, |
don't think it does a damm thing. As | nmentioned
in my opening statement, basically all it requires
is notification and consultation, and that is what
happened in M. Arar's case.

The consul ar officials of Canada
were notified. They did visit himwhile he was
bei ng detained in the United States. There did
seemto be consultation between Canadi an and U. S.
authorities and yet, despite that, he was renmoved
involuntary to Syria where he was tortured.

So even under the Monterey
Protocol, the same thing could happen to anot her

person.
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That is why | make ny
recommendation in nmy report, in my opening
statement, that | think that needs to be
strengthened. | think there should be a veto
power by Canada over the United States.

As a political matter, it may not
happen. But | think Canada should try and strive
to get that into its bilateral relationship with
the United States.

Absent that, | think that at the
very | east there should be pressure by Canada on
the United States to enforce and enhance the
procedures in the United States for expedited
rempoval so that if someone does raise a credible
fear of persecution, it has to go before an
i mm gration judge and have that determ nati on made
by an i ndependent person rather than by the very
agency that is trying to renmove him

And | wi sh you luck in doing that.
--- Laughter / Rires

MS HALL: May | just add one small
t hing?

MR. CAVALLUZZO: Yes, please do.

MS HALL: And | think this really

goes to the gl obal phenomenon of rendition as
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well, and we saw it in the Agiza decision. This
is the notion of deference to the United States
and how that really plays out on the ground.

The Monterey Protocol, in our m nd
as well, just repeats that very dynam c of
deference to the United States in all matters
related to security and national security issues.

| think that, you know, from our
poi nt of view, for the Canadi an governnment to say,
"Well, we just sinmply couldn't do any better” is
really significant, a profound statement about
whether it is a level playing field right now,
whet her the Canadi an government can negotiate with
the United States as an equal partner or whether
the United States will always have the upper hand.

We have seen this repeatedly in
t he course of the renditions that we have studi ed,
that in fact the United States seens to al ways
have the upper hand.

So if this Conm ssion in some way
can alter that dynamc to | evel the playing field,
it could really have gl obal inmplications that we
woul d see as quite beneficial.

MR. CAVALLUZZO: |n your paper,

Ms Hall, you make a nunber of recommendati ons
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relating to the Government of Canada, to the
Government of the United States and to all
gover nments.

In closing, | don't know if you
want to share with us and summari ze your
recommendati ons to the Government of Canada, which
obviously is relevant to us, in respect of the
ki nds of recommendations you are maki ng deal i ng
with the prohibitions on transfers to risk of
torture.

MS HALL: Well, the first
recommendati on that we would make to the
Government of Canada is, as we say to all
governments when it conmes to the prohibition
against torture, is to get your own house in
order.

There is an exception in your
jurisprudence that permts returns to risk of
torture. That is patently unacceptable under your
international obligations under the CAT. There
are cases currently pending in your courts where
people are at risk of the very same treatment that
M. Arar suffered at the hands of the United
States. So | would offer that as the first

reconmmendati on.
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The second one is that Canada al so
empl oys di pl omati ¢ assurances. So we have
specul ated, as | have stated before, that maybe to
Canadi an authorities this all didn't | ook that
unusual because sonme of the same | egal principles
or excuses and justifications that occurred on the
U.S. end also occur domestically here in Canada.

MR. CAVALLUZZO:. And in terms of
t he di pl omati c assurances you are sayi ng that
Canadi ans rely upon, you are tal king about
security certificate cases, those kind --

MS HALL: Security certificate
cases, including the Suresh case, but there were
cases that were documented in our first report
fromApril 2004, the Pacificador case, included
cases that did not necessarily have a national
security profile.

So it is increasingly comon,
unfortunately, in Canada.

In terms of the notion of what the
Canadi an government can do in the future, we
recommend that the Canadi an government take all
di pl omatic and | egal means to halt transfers |ike
this in the future, and that means -- obviously

the deficits in communication that have been used
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to explain why actors at the political level in
Canada didn't know M. Arar was going to be --
didn't understand what was happening, et cetera,
frankly, that is not an excuse under the
convention.

You can't excuse yourself by
saying that somehow your process broke down. Your
process needs to be up and running so that those
modes of conmmuni cation give you the information
required to take action. It is incunbent upon the
government to take action in issues related to
torture.

We agree with Professor Yal e-Loehr
in terms of putting pressure on the United States
government in terms of its own processes, and that
pressure would come fromthe Canadi an government.
It wouldn't just be vis-a-vis Canadian citizens.
It could, again, have a beneficial inmpact for
ot her people in those circunstances.

And finally the notion of what
constitutes a high-1evel government review, we
state that if any person, a Canadian citizen,
rai ses any concern of torture, ill-treatment if
transferred to another country or if the U S. is

seeki ng assurances, et cetera, then Canadi ans
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officials must seek high-level review of the case
t hrough a carefully delineated procedure.
One of the interesting things
about the Monterey Protocol is it really doesn't
| ay out who calls whom what the substance of the
negoti ati ons are, at what | evel the discussion
t akes place. So we would want to see sonmet hing
much nore detailed to ensure that something |ike
what happened to M. Arar would not happen again.
MR. CAVALLUZZO: And in ternms of
t hat obligation on the State to ensure that their
officials are quite aware of the obligations under
t he Convention Agai nst Torture, M. Comm ssioner,
| would refer to Article 10 of the Convention
Agai nst Torture, which provides that:
"Each State Party shall
ensure that education and
informati on regarding the
prohi bition against torture
are fully included in the
trai ning of | aw enforcement
personnel, civil or mlitary,
medi cal personnel, public
officials and other persons

who may be involved in the
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custody, interrogation or
treat ment of any individual
subj ected to any form of
arrest, detention or
i mprisonment.”
Finally, Conmm ssioner, behind tab
23 we have the consideration by the Commttee
Agai nst Torture in respect of Canada. This is a
very recent report, just com ng out this month,
and you will see in paragraph 4 the concerns
expressed by the Comm ttee Against Torture in
respect of the situation in Canada in which we
find oursel ves today.
| would like to call upon
M. Gover, who will deal with the | ast aspect of
the direct exam nation dealing with watchlists.
THE COWMM SSI ONER: That is Exhibit
P-1217?
MR. GOVER: Yes, that is correct,
M. Conmm ssi oner.
EXAM NATI ON
MR. GOVER: M. Yal e-Loehr,
Exhibit P-121 is a docunent that you and Matthew
Vernon have authored entitled "An Overview of U. S.

| mm gration Watchlists and | nspection Procedures,
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| ncl udi ng U. S. -Canadi an I nformati on Sharing".

| s that correct, sir?

MR. YALE-LOEHR: Correct.

MR. GOVER: In your paper you have
outlined the key databases that are enployed by
U.S. officials, including what was then known as
| mm gration and Naturalization Services in 2002,
to screen incom ng travellers.

| s that correct?

MR. YALE-LOEHR: Correct.

MR. GOVER: Key among those, you
have identified something referred to as the
"Treasury Enforcement Communi cation System' or
"TECS".

| s that correct, sir?

MR. YALE-LOEHR: Correct.

MR. GOVER: Can you tell us what
information is avail able through the TECS
dat abase, if | can call it that?

MR. YALE- LOEHR: Again, TECS is
sort of |like the nother of all databases.
Specific underlying databases feed into TECS, and
so there are over 35 conputer systems that have
various kinds of information about non-citizens in

the United States.
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Some are very sinmple; it just has
t he name of the individual or whether they were in
the United States before. Others go to crim nal
records. We have the FBI database, as to whether
sonmebody has commtted a crime or not. W also
have terrorist watchlists. All of these
i ndi vidual lists feed into TECS, and so TECS is
sort of the acronym of what the inspector sees on
t he computer screen when an individual approaches
themtrying to be admtted to the United States.

MR. GOVER: You note in your
report that TECS is not entirely a | aw enforcement
dat abase.

MR. YALE-LOEHR: That is correct.
In addition to crimnal information, it has other
informati on, such as immgration information, such
as informati on about alleged terrorist suspects or
ot her informants. So it has any kind of
information that is deemed to be relevant for
i mm gration purposes, which is not only | aw
enf orcement .

MR. GOVER: At pages 1 through 3
of your report, you identify approximately 19
dat abases that feed i nto TECS.

|s that correct, sir?
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MR. YALE-LOEHR: Correct.

MR. GOVER: | would |like to deal
with 11 of them

First you mention something called
TI POFF.

s that right?

MR. YALE-LOEHR: That is correct.

MR. GOVER: Can you tell us about
TI POFF, pl ease?

MR. YALE-LOEHR: TIPOFF is a
wat chlist that was really started by the State
Departnment, is still managed by the State
Department, and that is information both from
classified and fromopen sources as to whet her
someone i s suspected to be a terrorist or a
supporter of terrorism

And from public information that
we have been able to gather, it appears that about
120, 000 records are in TIPOFF. This has been
substantially enhanced since Septenber 11 of 2001.
It was much smal |l er before then.

MR. GOVER: Next you refer to a
subset of TIPOFF called Visas Viper.

| s that correct?

MR. YALE-LOEHR: Correct.
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MR. GOVER: Can you tell us about
t hat, please?

MR. YALE-LOEHR: Visas Viper is a
subset of TIPOFF in the sense that these are
peopl e who appear to be terrorist suspects, even
if they have not applied for a visa. The consul ar
officers of the United States Department of State
around the world are gathering information, and
when t hey think that someone could be a terrorist,
or may possibly be a terrorist, or has links to
terrorism they can input that information into
Visas Viper, which then feeds into TlIPOFF so that
if the individual applies for a visa at another
consul ar post in another country or manages to
come to a border of the United States, we will
t hen supposedly know that, oh we ought to think
about this person because there may be sone
terrorismconnection here that we need to
i nvesti gate.

MR. GOVER: Next you refer to the
Advance Passenger Information System Can you
tell us about that, please?

MR. YALE-LOEHR: The APIS is
really just sort of the travel manifest issued by

air carriers saying these are the individuals who
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are on this plane, or on this boat, who are com ng
to the United States. That information is shipped
to the immgration inspectors ahead of time while
the airplane is in flight, or while the boat is
comng to the United States, so that imm gration

i nspectors can review that information and say,
"Oh, here's soneone,” by | ooking at various

dat abases and watchlists, "that we ought to pay
particular attention to when they actually show up
at the immgration booth."

MR. GOVER: You have al ready
di scussed to sonme extent the concept of primary
and secondary inspections. Can you tell us how
t hose concepts or practices can interact with
information fromthe Advance Passenger | nformation
Syst en??

MR. YALE- LOEHR: If things are
wor ki ng as they are supposed to, the APIS, the
Advance Passenger |Information System should be
sent to the imm gration i nspector ahead of tinme so
that they can sort of review it before the
i ndi vidual actually shows up at the imm gration
booth. That is sort of then a red flag to ask
t hat individual questions at primary inspection to

see whether it is false informati on or whet her
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there is reason to have them go to secondary
i nspecti on where they can be questioned in nore
dept h.

MR. GOVER: Before | |eave Advance
Passenger Information System | note that at page
7 you refer to a simlar systemthat has been
i mpl emented in Canada, sonmething referred to as
PAXI'S, P-A-X-1-8S.

| s that correct?

MR. YALE-LOEHR: Correct.

MR. GOVER: You indicate at page 7
of the report that Canada i nplemented an advance
passenger information systemor PAXI S at Canadi an
airports on October 8, 20027

MR. YALE-LOEHR: Correct.

MR. GOVER: You then refer to a
Depart ment of Homel and Security report, indicating
that the joint U S.-Canada programwas to be
i mpl emented in the spring of 2003?

MR. YALE-LOEHR: Correct.

MR. GOVER: And further, that only
23 Canadi an airports were PAXI S-compliant by
Decenmber 2002.

| s that correct?

MR. YALE- LOEHR: Correct. Thi s
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was part of the Smart Action Border Plan that was
i mpl ement ed between the United States and Canada
after Septenber 11th.

MR. GOVER: Returning to our |ist
at page 2, you refer as well to Crossing History.
Can you tell us about crossing history?

MR. YALE-LOEHR: | don't know very
much about this particul ar database, but | do know
t hat when someone enters the United States they
get what's known as an |-94 card, which is sort of
li ke a 3-by-5 piece of paper that is stanped when
t hey enter the United States, how | ong they are
able to be in the United States, and in what
category of our immgration | aws they are all owed
to be in the United States: a student, or a
tourist, or a worker or whatever.

When they | eave the United States,
t hey are supposed to turn in that 1-94 card so
t hat then we know they actually left, and on which
day they left.

| suspect that that information
t hen goes into this Crossing History so that six
mont hs |ater, if the individual comes back to the
United States, we can | ook up his prior crossing

hi story and say, "Oh, you know what? Last tinme
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you overstayed by a couple of days. | don't
really think you are a real tourist. | am not
going to let you in this time because you vi ol at ed
our immgration laws last time."

It is very simlar to the NIIS
system N-I1-1-S, which is at the bottom of page 2
of my report.

MR. GOVER: Right. Now, you refer
as well to sonmething that is probably
sel f-explanatory, the Biographic Watchlist?

MR. YALE- LOEHR: Again, | don't
know a | ot about this. A lot of this comes from
DHS reports that sinply put together the fact that
there are a |lot of watchlists wi thout a | ot of
detail. Obviously the U S. government is not keen
to share a Il ot of information about these
wat chlists, so they mention that there was one.

But all | know about it is what |
wrote here, that it includes biographic
informati on on individuals of interest.

MR. GOVER: | wunderstand. You
then note that results of secondary inspections
constitute another database feeding into TECS.

s that right?

MR. YALE-LOEHR: That is correct.
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MR. GOVER: Next you refer to
Arrival Departure Information System a database
that stores traveller arrival and departure data
and provides query and reporting functions.

s that right?

MR. YALE-LOEHR: That is correct.

MR. GOVER: And this |I take it
operates in tandemwi th API S?

MR. YALE-LOEHR: As far as | know.
| think it is alittle broader in that API'S may
only be air and sea carriers, and the ADI S can
al so possibly include car travel between the
countries.

MR. GOVER: Right. And the sole
remai ni ng point on this page that I will refer you
to is the next point, Automated Biometric
| dentification System known as | DENT.

Coul d you tell us about that
pl ease?

MR. YALE-LOEHR: This is the
| mm gration and Naturalization Service's own
dat abase in which they collect information about
visitors. So, for exanmple, if someone came in the
country and they wanted to put a note in their

conmput er dat abase about the individual, or nmake
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sure that the person really does | eave by a
certain time, or is only authorized to visit

Di sneywor | d and not go sonewhere else to visit
Aunt Helen, that is the kind of information that
could be put in there.

That could then be shared with
ot her agencies or fed into the TECS superstructure
so that other agencies would know about it.

MR. GOVER: If | could ask you to
turn to page 3, please, | note that the third-| ast
bull et point there is reference to the Nati onal
Crime Information Centre, NCIC, which is a Federal
Bureau of I nvestigation database contai ni ng
conprehensive information on 41 mllion crimnals
and 2.5 mllion suspected or known terrorists.

s that right?

MR. YALE-LOEHR: Correct.

MR. GOVER: What el se can you tel
us about the NCIC dat abase?

MR. YALE-LOEHR: | can tell you
t hat before September 11th, 2001, inmm gration
officials did not have automati c and easy access
to the NCIC, and certainly State Depart ment
officials overseas did not have access, easy

access, to the NCIC. One of the things that the

StenoTran



© o0 N o o -~ wWw N P

N N N N NN RBP B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5667

United States did after the September 11 terrori st
attacks was try to make these various information
dat abases easier to access between different
agenci es.

If a |l ocal cop stops soneone for a
traffic ticket or a |local cop arrests soneone for
shoplifting, that information can go into NCIC.
And now, because of the interoperability with
imm gration, that means if that person applies for
a visa in London or Pakistan or whatever, suddenly
it pops up on their conmputer screen that the
person was convicted for shoplifting, and it means
t he i ndividual then has to prove what was really
goi ng on there, make sure that they are not
i nadm ssi bl e because of past crines, et cetera.

So it allows imm gration officials
to supposedly get more information about people
t han they had before Septenmber 11.

MR. GOVER: The next bull et point
refers to I nteragency Border Inspection System or
I BI'S, which is apparently in itself a conpilation
of about 23 agency dat abases.

| s that correct?

MR. YALE-LOEHR: Correct.

MR. GOVER: | understand that
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contained within IBIS are also records relating to
known and suspected terrorists.

s that right?

MR. YALE-LOEHR: That is correct.
So, for example, the very next thing, the
NAILS I'l, which is an imm grati on-specific
dat abase, feeds into IBIS.

So if you |l ook at these vari ous
numbers, you see there are 80, 000 suspected
terrorists in IBIS, there are 58,000 in NAILS, you
know, there are supposedly 2.5 mllion terrorists
in NCIC, it is not like, you know, you should add
themall up and suddenly we have 5 mllion
terrorists in the United States, or alleged. A
| ot of these are just duplicates of each other.

MR. GOVER: | understand.

Finally, then, in this list is
NAI LS, which | take it is an acronymfor the
Nati onal Automated | mm gration Lookout Systen®?

MR. YALE-LOEHR: Correct.

MR. GOVER: Can you tell us about
NAI LS, pl ease.

MR. YALE- LOEHR: That was sort of
the prime imm gration agency | ookout system when

t hey were operating by thensel ves before Septenber
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11, and basically any imm gration officer could
put information into NAILS saying why a particular
i ndividual is inadm ssible, either on crim nal
grounds, suspected terrorismgrounds, et cetera.
Or if they had been found
i nadm ssi bl e or deportable before, that
informati on woul d be put into NAILS.
So it is sort of the key
i mm gration database that the i mm gration agency
used when they didn't have access to these other
dat abases.
MR. GOVER: In relation to NAILS,
you note at page 3 of the report:
"Since the INS's merger..."
That is the Imm gration and
Nat urali zation Services' merger.
"... into the DHS..."
Depart ment of Homel and Security.
"... 1n 2000, NAILS Il has
been merged into TECS.
MR. YALE-LOEHR: Correct.
MR. GOVER: You say that:
"NAILS I'l had about 3.8
mllion files. Of these,

about 58,000 files concerned
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suspected or known terrorists
and their supporters.”

MR. YALE-LOEHR: Correct.

MR. GOVER: And if you have a copy
of Exhibit P-20 in front of you still -- this was
t he order that M. Cavalluzzo took you through.

MR. YALE-LOEHR: Correct.

MR. GOVER: | would direct your
attention to page 3 of the retyped and therefore
| egi bl e version.

MR. YALE-LOEHR: Correct.

MR. GOVER: And especially to the
concl udi ng sentence of the first paragraph under
t he word "Background" as a headi ng.

Do you see the words here:

"Upon secondary inspection,

it was determ ned that Arar
was the subject of a
TECS/ NAI LS outl ook as being a
menmber of a known terrorist
organi zation."

MR. YALE-LOEHR: Correct.

MR. GOVER: And this then appears
to be a basis for the order that M. Cavalluzzo

has taken you through, which we have as Exhi bit
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P- 20.

MR. YALE-LOEHR: Yes. This would
be, again -- to reiterate what | said before, this
woul d be the starting point. |[If someone is in the
| ookout system for any reason -- because they have

overstayed their visa before, they don't have
proper paperwork, because they are an all eged
terrorist -- then you start removal procedures
agai nst them

So you say, "I allege that you are
i nadm ssible to the United States based on these
grounds. In this particular ground, it |ooks Iike
you are a menmber of a foreign terrorist
organi zation."

They issue a form the forml-147
in this particular case, saying these are the
charges agai nst you, sonewhat |ike a crim nal
proceeding but it is a civil proceeding instead.

In M. Arar's case, he had five
days to respond, saying, "Oh, I amnot a menber"”
or "I amadm ssible to the United States."”

So that would have been the
starting point as to why they could allege that he
shoul d not be admtted to the United States.

And this order we have in front of
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us, issued on October 7, was th

t hat process, saying,

e cul m nati on of

"Based on all the

informati on, both classified and uncl assifi ed,

make a final determ nation that

you are not

adm ssible to the United States."

MR.

GOVER: Then if you turn to

page 4 of your report, you shif

t your focus toward

t he agenci es that provide informati on used in

TECS.

s that right?

MR.
MR.

MR.
MR.

is approximately 19 federal

YALE- LOEHR:

Correct.

GOVER: You say that:

"A nunber

and i ntern

provide informati on used in

TECS. .. "
YALE- LOEHR:

of state, federal,

ati onal agencies

Correct.

GOVER: | note that, again,

agencies are |listed

t here. They include the Departnment of Homel and

Security's Custonms and Border

MR.
MR.
Cust ons Enforcenment

MR.

YALE- LOEHR:

GOVER: The I nmm gration and

Agency?
YALE- LOEHR:

StenoTran
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MR. GOVER: The FBI?

MR. YALE- LOEHR: MM hmm

MR. GOVER: The U.S. Secret
Service, the U S. Coast Guard, the Internal
Revenue Service, the Drug Enforcenment Agency, the
Bur eau of Al cohol, Tobacco and Firearms, the U. S.
Marshal s Service, the U S. Office of Foreign Asset
Control, the National Guard, the Treasury
| nspector-General, the U S. Department of
Agriculture, the Departnment of Defense
| nspector-General, the U S. State Departnment, the
Food and Drug Adm nistration, the Financial Crimes
Enf orcement Network, the Bureau of Engraving and
Printing, and the Department of Justice Office of
Speci al Investigations.

s that correct?

MR. YALE- LOEHR: Hey, everybody
wants a piece of this action.

MR. GOVER: And you also |list two
i nternati onal agenci es.

MR. YALE-LOEHR: Correct.

MR. GOVER: What are they?

MR. YALE-LOEHR: The two
international agencies on this |list are the Royal

Canadi an Mount ed Police and I nterpol.
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MR. GOVER: Apart fromlnterpol
and the Royal Canadi an Mounted Police, are you
aware of any other international agencies that
provi de informati on used in TECS?

MR. YALE-LOEHR: | am not aware of
any. There could be some that are classified.

MR. GOVER: Are you aware of any
reliability assessnment process applicable to
information that is sought to be added to the TECS
dat abase?

MR. YALE- LOEHR: Yes. | mean, it
is sort of garbage-in/garbage-out. Anyone can add
information into any of these watchlists, and the
reliability of that information that goes into the
systemis not verified. 1t is not checked before
it is actually put into the system

So a number of reports have been
done by U.S. government agencies, including the
U.S. Government Accountability Office, indicating
that in some cases information is not reliable.

MR. GOVER: You, in fact, in your
report detail sonme of those disparate practices
surroundi ng i nformation which is added to the TECS
dat abase.

|s that correct?
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MR. YALE-LOEHR: Correct. For
exanpl e, at the bottom of page 5, the U S.
Department of Justice Office of Inspector General
did an audit of pre-flight immgration inspections
at three of Canada's airports. This is just one
smal |l segment of information that can flow into
t he nunmber of immgration watchlists which then
feed into TECS.

I n that particular report, the OG
found that there was information that was not
recorded very accurately, particularly at Toronto.
So | urge all of you who want to get into the
United States to go out of Toronto, | guess.

But, you know, that shows where
information did not go into i mm gration
information. In other cases, too much information
or inaccurate information flows into our
i mm gration watchlists.

MR. GOVER: So that we are clear
about this, and we are sensitive about this type
of thing, that was the responsibility at those
three airports, up until 2002 or 2003, of
| mm gration and Naturalization Service enpl oyees,
and after that Department of Homel and Security

empl oyees.
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MR. YALE-LOEHR: Yes. These are
U.S. people who are stationed in Canada to do this
ki nd of inspection before they actually arrive in
t he United States.

MR. GOVER: In your report at page
6, in fact, you refer to a nore conmprehensive
audit conducted by the Office of the Inspector
General of the Department of Justice.

s that right?

MR. YALE-LOEHR: Correct. There
t hey di scovered even nore wi despread deficiencies
in the secondary inspection process and said that
every airport audited had deficiencies conpared to
a previous audit. So they had a previous audit in
2001. They told the agency, "You ought to clean
up your act." But when they went back in 2003,

t hey found that things had only gotten worse, not
better.

MR. GOVER: You have commented on
the reliability issue and | would |ike to deal now
with timng.

Are you aware of the | ength of
time it takes for information to be added to the
TECS dat abase?

MR. YALE-LOEHR: It really depends
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on the kind of information that is being added and
who is adding it. For exanple, if | were an

i mm gration inspector at a port of entry and |
make a determ nation that someone i s not

adm ssible, I can put that right into TECS. Over
30, 000 people in the U S. Inmmgration Agency have
authority to add information into the database.

By contrast, if |I ama consul ar
officer over in Pakistan or Egypt and | have
information that | eads me to believe that a
particular individual is a terrorist or a
supporter of terrorism | would put that into the
Vi sas Vi per database. | don't know how long it
takes for Visas Vipers to go to the main database
in State Departnment as of 2002, the time period
t hat we are tal king about, or howlong it would
take for themto go fromthe State Department to
be shared with other agencies of the United States
gover nnent .

MR. GOVER: What if you are an FB
agent ?

MR. YALE-LOEHR: If you are an FBI
agent, you can certainly put information into the
NCI C, the National Crime Information Centre

dat abase, and | don't know how long it took for

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5678

NCI C information to be shared with imm gration
dat abases as of Septenber 2002. Now | know they
have emerged since then.

MR. GOVER: The other issue
concerning timng is: How long does information
remain on TECS? |Is there any sort of culling
process?

MR. YALE-LOEHR: There is no
automatic culling process. Any individual who has
access to TECS can say, "I only want this
information in for one day, one week, one year, or
permanently."

For exanmple, if the individual is
being admtted for just two weeks, you can put an
informati on note in TECS saying, "Look if this
person shows up again in three weeks, that is too
soon. You should not |et them back in."

So that kind of information can be
sort of automatically purged after three weeks
because of the time-sensitive nature.

I f an individual makes a general
statement saying "this person is an all eged
terrorist”™ or "this person is inadm ssible because
in the past they worked wi thout authorization in

the United States", those kinds just stay in the
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systemuntil someone makes a positive
determ nation to go in and take them out for
what ever reason.

MR. GOVER: Now | would like to
address the nore general issue of Canada-United
States informati on-sharing which you address at
page 6 of your report.

You make the statement there, and
| quote:

"The period between Septenber
11, 2001 and September 2002
(the month Maher Arar was
detained by U.S. Imm gration
officials) was marked by
rapid changes in the way
intelligence was shared

bet ween the United States and
Canada. "

MR. YALE-LOEHR: Correct.

MR. GOVER: Could I ask you to
explain that statement, please?

MR. YALE-LOEHR: Well, obviously
after the terrorist attacks of September 11,
everyone had a wake-up call that we need to do

more to make sure that people have access to
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informati on so that future terrorists cannot conme
into the United States as easily as they did
bef ore Septenber 11.

The U.S. government did many
t hi ngs, obviously, within its own agencies to
share information. They also started to contact
Canada, because of our long | and border with
Canada, to make sure that the information-sharing
was i ncreased and enhanced bet ween Canada and t he
United States.

As | point out in my report, in
Decenmber of 2001 the United States and Canada
signed the Smart Border Decl arati on and Action
Plan to tighten border security between the two
countries, and that was sort of the recognition on
a formal |evel that we need to do nmore to share
i nformati on about bionetrics, about alleged terror
suspects and ot herwi se.

But even beforehand, informally
there was more information-sharing going back and
forth before Canadian and U.S. imm gration
of ficials.

MR. GOVER: For exanple, you refer
to the Integrated Border Enforcement Teans.

MR. YALE- LOEHR: Those even
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exi sted before September 11. As | note in ny
report, those actually were started in 1996.

There has | ong been a recognition
that if we work together with Canada, you can be
nmore effective than if each country only works on
their own to try to stop snuggling across the
border or unauthorized trafficking of people
across the border.

So even as early as 1996, we set
up these special multi-agency task forces to try
to deal with issues between the United States and
Canada borders, whether it is regarding organized
control, tobacco, alcohol, or individuals crossing
t he border.

After Septenmber 11, 2001, that
concept, which was already in place, was greatly
expanded.

MR. GOVER: And it was expanded in
a real way in that you also refer to personnel
being included in the formof a number of FBI
agents who were posted to Canada.

MR. YALE-LOEHR: Correct. W
don't know the numbers, but we know that it was
unprecedented at the time for that number of FBI

agents to be posted to Canada.
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As you know better than | do,
after September of 2001, the RCMP al so greatly
enhanced the nunber of its officials dedicated to
counter-terrorismactivities.

MR. GOVER: We have al ready
referred to the PAXIS system You al so at page 7
refer to a pilot programfor passenger assessnment
units, which was apparently commenced on Septenber
30t h, 2002.

s that right?

MR. YALE-LOEHR: Correct.

MR. GOVER: You indicate that that
was a pilot project which focused on identifying
hi gh-ri sk passengers using advance passenger
i nformati on.

MR. YALE-LOEHR: Correct.

MR. GOVER: And you conment
further that these units would use the information
to i medi ately direct disembarki ng passengers to
secondary inspection.

MR. YALE-LOEHR: Correct.

MR. GOVER: You comment further,
and | would I'ike you to explain this statenment:

"As far as we can determ ne,

the United States and Canada
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did not have regul ar or
formal i nformation exchange
t hrough el ectroni c databases
for visa offices during the
rel evant period."

MR. YALE- LOEHR: We sinply don't

prove it one way or the other, so |

wanted to be cautious in my report.

They wel |l could have been doing

that, but certainly it has not been disclosed on

t he public record.

to your

MR. GOVER: Finally, to take you

concl usi on, you say this:

"After the terrorist attacks
of September 11, 2001, the
Uni ted States and Canada
began to explore ways to nore
efficiently share
intelligence about high-risk
travellers. These efforts
seemed to still be in their
infancy by May 2002.

However, the RCMP is
certainly nowin closer and

more frequent contact with
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U.S. | aw enforcement
officials. At some point in
2002 t he RCMP began or
i ncreased sharing information
it had about suspected
terrorists with the FBI. W
have not been able to
determ ne the details of this
informati on sharing."
MR. YALE-LOEHR: Correct.
MR. GOVER: Do you wish to
el aborate at all on that statement you make in
your concl usi on?
MR. YALE- LOEHR: Agai n, obviously,
t he Canadi an and U.S. authorities are not wanting
to divulge the details of their information
sharing for national security reasons and ot her
reasons. So this is as nmuch as we have been able
to glean fromthe various data points, newspaper
articles and reports by the various governnment
officials, as to what they are willing to share.
So this is as much as we have been
able to determ ne, but we simply don't have enough
details to be able to know exactly how much

contact and informati on sharing was goi ng on at
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the relevant point in time that M. Arar was
detained in the United States.

MR. GOVER: Thank you,

M. Yal e-Loehr.

Those are my questions.

THE COVM SSI ONER: It is
twenty-five to one. How |long are you going to be,
Ms Edwar dh. Do you know?

MR. EDWARDH: | think,

M. Comm ssioner, about 45 m nutes.

THE COWMM SSI ONER: Okay. Does
anybody el se before the Government have any
guestions? No.

How | ong do you think you will be,
M. Fothergill?

MR. FOTHERGI LL: Perhaps half an
hour or so.

THE COMM SSI ONER: Woul d you
rather start now or after |unch?

MR. EDWARDH: | think I would
rather start after |unch.

THE COMM SSI ONER: Okay. \Why
don't we break until two o' clock, and we can deal
with those cross-exam nations then.

W will rise until two o'cl ock.
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THE REGI STRAR: Pl ease st and.

--- Upon recessing at 12:38 p.m /
Suspension a 12 h 38
--- Upon resum ng at 2:00 p.m /
Reprise a 14 h 00

THE REGH STRAR: Pl ease be seat ed.
Veui |l | ez-vous asseoir.

THE COWMM SSI ONER: Good afternoon.
Ms Edwar dh?

MR. EDWARDH: There is a technical
glitch here, M. Comm ssioner.

THE COWMM SSI ONER: All right.
EXAM NATI ON

MR. EDWARDH: | would like to
direct my question to both menbers of the panel
and invite them if they wish, to defer to one
anot her.

| would like, first of all, to
turn, if I could, to the Convention Agai nst
Torture and the definition that m ght reasonably
be used to describe what torture is, and | would
i ke also to read to them a statenment and have
themto comment, M. Conmm ssioner.

The statement in question is in

Vol une 8.
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MS HALL: Ms Edwar dh, would you
m nd bringing the m crophone closer to your mouth?
It is somewhat difficult for us to hear you up
here.

MR. EDWARDH: |'m not allowed to
touch it, having been thoroughly chasti sed before.
--- Laughter / Rires

| f you don't hear anyt hing,
pl ease, don't hesitate to..

Coul d the panel be given Volume 8
of the DFAIT materials. |In particular, | would
like to turn to tab 693, and invite you, if |
could, to turn into that tab a number of pages,
because what you will see attached to the first
page is a description of M. Arar's first
statement when he went public describing his
experiences.

Over to page 4 of 6, in
describing arriving in Syria he makes the
foll owi ng statenment:

"1 was put in another car and
we drove for another three
hours. | was taken into a
bui |l di ng where some guards

went through nmy bags and took
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some chocol ates | bought in
Zurich. | asked one of the
peopl e where | was, and he
told m | was in the

Pal estine branch of the
Syrian mlitary intelligence.
It was about 9: 00 in the
eveni ng on October 9th. It
was about 6:00 in the evening
on October 9th. Three men
came and took me into a room
| was very, very scared. |
was crying all the time.

They put me on a chair and
one of the men started asking
me questions. | |ater

| earned this man was a..

Col onel. He asked nme about
my brothers and why we had
left Syria. | answered all
the questions. If | did not
answer qui ckly enough, he
woul d point to a metal chair
in the corner and ask, do you

want me to use this? And he
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said it many times, do you
want me to use this? | did
not know t hen what that chair
was for. | learned later it
was used to torture people.

| asked himwhat he wanted to
hear. | was very terrified
and | did not want to be
tortured. | would say
anything to avoid torture.
This | asted for four hours.
There was no violence. Only
threats. At about 1:00 in

t he morning, the guards cane
to take me to ny cel
downstairs. We went into the
basenment and they opened a
door and | | ooked in. | just
could not believe what | saw.
| asked how [ ong I woul d be
kept in this place. He did
not answer. But put me in
and cl osed the door. It was
i ke a grave, exactly |like a

grave. It had no light. It
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was three feet wide. It was
six feet deep. It was seven
feet high. 1t had a netal
door with a small opening in
t he door which did not let in
i ght because there was a

pi ece of metal on the outside
for sliding things into the
cell. There was a small
opening in the ceiling, about
one foot by two feet, with
iron bars. Over that was
anot her ceiling so only a
[ittle light came through
this. There were cats and
rats up there, and fromtine
to time, the cats peed

t hrough the opening into the
cell. There were two

bl ankets, two di shes, two
bottles. One bottle was for
wat er and the other one was
used for urinating during the
ni ght. Nothing else. No

l[ight. | spent ten months
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and ten days inside that
grave. Again, | repeat, |
spent ten nonths and ten days
in that -- inside that grave.
The next day, | was taken
upstairs again. The beatings
started that day and was very
intense for a week. And then
| ess intense for another
week. That second and third
days were the worst. | could
hear other prisoners being
tortured and scream ng and
scream ng. Interrogations
are carried out in different
rooms. One tactic they use
is to question prisoners for
two hours and then put them
in a waiting roomso they
can't hear the others
scream ng, and then bring

t hem back to continue the
interrogation. The cable is
a bl ack electrical cable,

it's a shredded cabl e, about
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two inches thick. They hit
me with it everywhere on ny
body. They nostly aimfor ny
pal ms but someti mes m ssed
and hit my wrists. They were
sore and red for three weeks.
They al so struck me on ny
hi ps and | ower back.

| nterrogators constantly
threatened me with a metal
chair, tire, and electric
shocks. The tire is used to
restrain prisoners while they
torture themw th beating on
the sole of their feet. |
guess | was | ucky because
they put me in the tire but
only as a threat. | was not
beaten while in the tire.
They used the cable on the
second and third day, and
after that, mostly beat me
with their hands, hitting me
in the stomach and on the

back of my neck and sl apping
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me on the face. \Where they
hit me with the cables, ny
skin turned blue for two or

t hree weeks, but there was no
bl eeding. At the end of the
day, they told me, tonorrow
woul d be worse. So | could
not sleep. Then on the third
day, the interrogation | asted
about 18 hours. They beat me
fromtime to time and made nme
wait in the waiting roomfor
one to two hours before
resum ng the interrogation.
While in the waiting room
heard a | ot of people
scream ng. | remenber that
was one of the worst part of
my inmprisonment, is just to
hear all those people
scream ng. | remenmber ny
heart on many times | heard
this was just going to go out
of my chest. they had not

asked me about this in the

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B P R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5694

united states. | repeat,

t hey had not asked me about
this in the united states.
They kept beating me. So |
confessed and told them!|
went to Afghanistan. | was
ready to confess to anything
if it would stop the torture.
t hey wants nme to say | went
to atraining canp. | was so
scared that day. | remenber
| urinated on nmyself twi ce.
The beating was | ess severe
each of the foll ow ng days.
At the end of each day they
woul d al ways say " tonorrow

wi Il be harder for you' so
each night | could not sleep.
| did not sleep for the first
four days. And | slept no
nmore than two hours a day for
about two nmonths. Most of
the time | was not taken back
to my cell but put in a

wai ting room where | could
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hear all the prisoners being
tortured and scream ng. One
time | heard them banging a
man's head repeatedly on a
desk really hard. Around
Oct ober 17th the beatings
subsi ded. "

| will just stop there. That is
t he public statement of M. Arar upon his return
to this jurisdiction.

G ven the definitions of
torture under CAT, | would like you just to
coment, assum ng those facts were found to be
true, would that fall within the definition of
"torture" in CAT?

Ei t her of you pl ease coment.

MS HALL: |'m happy to start.

It is inportant to understand that
there are two ways that people can be tortured,
both physically and mentally. The el enments of
this description, taken at face value and the
types of abuse that are descri bed herein, clearly
fall within the ambit of Article 1 of the
Conventi on Agai nst Torture.

That is all | have to say.
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MR. EDWARDH: That sounds
unequi vocal .

You, sir?

MR. YALE-LOEHR: | can answer this
both as a | awyer and a human bei ng.

As a lawyer, | amnot as fam i ar
with the international definition of "torture",
but | amvery famliar with the U. S. regul ations
i mpl ementing the Conventi on Agai nst Torture.

| have pulled themup here and the
Code of Federal Regul ations, Section 208. 18
i ndi cate both physical and mental threats.

Even the things such as hearing
ot her peopl e being tortured can be consi dered
torture for purposes of the U. S. definition of the
Convention Against Torture, |let alone the physical
actual beatings that M. Arar received.

So to me this is a clear-cut case
as a |l awyer, and obviously as a human being |
think this is clearly torture.

MR. EDWARDH: Let nme just ask one
ot her questi on.

M. Arar has been very clear that
but for a few episodes thereafter, nostly it was

the conditions of prolonged confinenment as
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descri bed, in the darkness, in a cell of that
size, after the first couple weeks in Syria. |If

one were to be detained in those conditions,

wi t hout access to the outside world -- | awyers or
fam |y, an occasional consular visit -- in those
circumstances, would that itself, in your opinion,

fall below the standard set in CAT?

MS HALL: There are international
moni toring mechani sms at both the U N. |evel and
Eur opean | evel that | ook at specifically
condi tions of detention for violations of the ban
on torture. So, for exanple, the European
Comm ttee on the Prevention of Torture, the
Speci al Rapporteur on Torture at the U N. [evel
will often | ook at conditions to see whether they
ampunt to Article 1 violations. It is clear that
substandard conditions of detention can rise to
the I evel of torture, cruel, inhuman or degrading
treat ment.

The reality is that in nost cases
subst andard detention conditions have been
classified as cruel, inhuman and degradi ng.
However, in these circumstances, given the
not ori ous reputation of the Palestine Branch, for

exanpl e a parallel would be Mazra' at Tora prison
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in Egypt, these are places where the detention
condi ti ons have been determ ned to be so
substandard, so rejecting of human dignity, so
bel ow i nternati onal standards which are | aid out
in several international documents, that it is
quite possible that they rise to the level of a
torture violation, vis-a-vis Article 1.

MR. EDWARDH: All on their own?

MS HALL: All on their own.

MR. EDWARDH: | suppose it would
be particularly pertinent that those conditions of
confinement followed a period of torture in the
same institution?

MR. YALE- LOEHR: Yes.

MS HALL: They also constitute a
formof mental torture. | mean, in ternms of the
psychol ogi cal effect that the standards have, you
can draw a link, and | believe in this case an
i nextricable link, between mental or psychol ogi cal
torture and the profoundly substandard detention
conditions.

MR. EDWARDH: Thank you. | want
to turn then to another topic and it is the topic
of assurances.

l"mjust alittle confused, so
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woul d |i ke your view, if | could, about their

character as diplomatic. In other words, |
interpret that to mean nation to nation. It is
not good enough, | take it, to have one police

officer or one intelligence officer prom se
anot her intelligence officer?

MS HALL: To phrase it a different
way, the way that we find them operating at
international |evel right now, and what the
speci al rapporteur on torture has said, is that
t he person who speaks for the government giving
t he assurances has to have a degree of authority
such that he or she can actually supervise the
conditions once the person returns.

So it would be correct to say, |
believe, that a police officer to police officer
exchange vis-a-vis assurances would not neet that
requi rement, because they would not be in the
capacity to ensure that the assurances were
actual ly observed.

MR. EDWARDH: Wbul d you not expect
t hen for the assurance -- and | will come to one
l"mmore famliar with -- but the assurance woul d
go, then, fromthose that had authority to ensure

the quality of treatment through to the Foreign
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M nistry of the nation who was to speak and then
to the country, whether through the enmbassy or
not, but then to the country who had sought the
assurance?

I n other words, if | were wanting
to | ook at and eval uate whet her Syria had
commtted itself to ensuring fair treatment, |
woul d assume that | would be | ooking at two
t hings: Has the Syrian Foreign Mnistry told -- |
wi Il take Canada for an exanple -- told Canada
that it can provide those assurances, and that it
does so by reference to assurances given by the
appropriate authority in Syria. |Isn't that the
way they ought to speak?

MS HALL: It is very difficult to
say about the way they ought to speak because they
come in so many variations in the course of our
research. So how they ought to operate, you have
to understand that from Human Ri ghts Watch's
perspective we have not made a prescription for
how t hey ought to operate because we believe them
to be inherently unreliable. So I cannot make
t hat prescription.

MS EDWARDH: Fair enough.

MR. YALE-LOEHR: | can say that in
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a U S. perspective the regulations say that it is
the Secretary of State who is to make that

determ nation of assurances and then pass that on
to the Attorney General of the United States. So
it is at the highest level as codified in the U S.
i mm gration regul ati ons.

MR. EDWARDH: So it goes, then,
fromthe foreign nation to the Secretary of State,
who is really |like our Mnister of Foreign
Af fairs, and then passed on to the person who
wants to act on then?

MR. YALE-LOEHR: Again, this is
the way it is witten in the regul ations. Whether
it actually operates that way on a day-to-day
basis, | don't know.

MR. EDWARDH: You made an
interesting comment that assurances are not
usual l'y public, but certainly in a case that | was
involved in, if | can just be personal for a
moment, in a decision called Regina v. Burns and
Raffay, we got, fromthe Canadi an governnment,
assurances fromthe D.A. in Seattle, Washi ngton,

t hat he woul d not seek nor would the death penalty
be applied. Those assurances went to the

Secretary of State, went to the Departnent of
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Foreign Affairs, went to the Department of
Justice, and were provided to counsel.

That was nmy under st andi ng of the
usual course such assurances would go, but that is
a death penalty case.

MS HALL: Death penalty, the
genesis of the use of assurances in the death
penalty is profoundly different from what we see
in terms of using themas a so-called effective
saf eguard agai nst torture.

| woul d caution not to use that
experience as some kind of a parallel for what is
operating in this case or any of the other cases
where we see --

MR. EDWARDH: | hear you. But the
reason |I'masking is | would |like to take you to a
document you will find in Volume 4 of the DFAIT
mat eri al s.

| f you could please provide that
to the panel? Tab 392.

This is a document that summari zes
a meeting held in April of 2003 with the Deputy
Foreign M nister of Syria and a number of Canadi an
Menmbers of Parliament and ot hers.

There are two bits of it | want to
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take you to. If you turn over the page, at
paragraph 5 the Deputy Foreign M nister made the
foll owi ng comment :
"Turning to the Arar case,
t he Deputy Foreign M nister
expl ai ned that the US
deci sion to deport Arar to
Syria via Jordan had taken
hi s governnment had |
surprise. The Syrians had
not asked for Arar and had
expected himto be deported
to Canada."

Let me stop there and ask you to
go to one other document.

If I could ask that the panel be
gi ven Exhibit P-99.

We are going to cone to this
document in two contexts, but |let me just say that
bet ween t hose remarks of the Syrian Foreign
M nister -- I"mnot going to take you to the
newspaper articles, but we have seen both the
Syrian Ambassador in Canada and the Syrian
Ambassador in the U S. make simlar remarks, that

it was a surprise to themthat M. Arar arrived on
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t heir doorstep.

Certainly, given his position,
woul d you agree that the |l ogical inference is:
Had t here been assurances, he would have known?

MS HALL: Yes. The | ogical
inference would be that, especially under the
imm gration regulations. It is the Secretary of
St ate who seeks and secures the assurances, the
i mplication being that he or his deputy would
seek themfroma person simlarly situated
wi thin Syria.

The fact that the simlarly
situated person appears to be saying that the
whol e affair was a surprise, when in fact
assurances had to be sought, secured and deemed
credible prior to removal fromthe United States
under these regulations, if they are a factor,
really contradicts -- the chronol ogy is somewhat
upset by those statenents.

MR. EDWARDH: [|f one were to
concl ude that there was evidence that those
statements were factually correct, then they raise
the very serious issue that M. Arar's renoval
fromthe United States to Jordan and then Syria

were wi thout any assurances at all?
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MS HALL: That's correct. It's
al so somet hing that both Professor Yal e-Loehr and
| were concerned about when we | ooked at the
deportation order itself, a concern about why, if
assurances had been secured at that point, the
regul ati ons where those assurances -- that provide
for those assurances were not referenced in the
order, and why there was no nmention of them as the
justification for finding that the order conported
with Article 3 under U S. law. So we ourselves
have noticed that there seens to be a real issue
of concern as to when the actual assurances were
negoti at ed.

MR. EDWARDH: I f at all.

There certainly is also no recital
in the body of the order which says: Having
recei ved assurances, then we are satisfied there
is no violation of the Convention Agai nst Torture?

MR. YALE-LOEHR: That's correct.

MR. EDWARDH: You made a number of
references in your discussions -- |I'mnot sure
t hat both of you didn't so again it is a question
to both of you.

|'"minterested in pursuing this

i ssue of an index of suspicion and when one ought
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to be alive to the concerns that someone may be
bei ng rendered, in the sense of rendered at risk
to torture as you have used it.

Al so what | understood you to say,
and | just want to clarify this, | gather it is
your view that should a person know or ought to
know that this is happening, that they are
duty-bound to take all steps, a nation is
duty-bound to take all steps to try to reverse the
process?

MS HALL: If the rendition is to
a country where the person would be at risk of
torture.

MR. EDWARDH: That's all I'm
tal ki ng about. We are tal king about rendition to
a risk of torture.

We will come back to what
t hose steps m ght be, but I want to see whet her,
if I itemze a nunber of facts, you will coment
upon what the | evel or index of suspicion ought to
have been.

First of all, we know that Syria's
human rights record is well-publicized and indeed
we, in Canada, are very famliar with the country

reports published by the Secretary of State, or
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t he State Department, and we can all agree that

t he i ssues of detention and interrogation and
torture within mlitary intelligence have been of
concern for a number of years.

s that fair?

MR. YALE-LOEHR: Correct.

MR. EDWARDH: Nunber two fact: In
August of 2002, some weeks before M. Arar was
arrested, a Canadi an was given consul ar access in
Egypt after he had left Syria -- we will | eave out
how he got there -- but he had been detained in
Syria, and he had been detained by the mlitary
intelligence, and he was going public to consul ar
affairs, at |east at that time, that he had been
the victimof torture?

MR. YALE- LOEHR: In Syria?

MR. EDWARDH: In Syria. So
this is August of 2002. This is the same
department that is charged wi th working and
protecting M. Arar.

Then we know that in the | ast week
of September M. Arar was arrested and detai ned
and held for three or four days wi thout access to
anyone -- |lawyer, famly, consular official -- and

t hat he was interrogated during that period and
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t hen placed on the 9th floor of the MDC. You can
assume that our consular initials in New York knew
about the 9th floor of the MDC because they had
been assisting other persons there but had had
considerable difficulty in getting access to those
persons.

My next fact is, when M. Arar
came to the attention of Canadi an consul ar
officials, they initially got the big run-around.
If I could invite you -- M. Registrar, could you
provi de our panel with Volume 1 of the DFAIT
mat erials? Tab 11.

What this document is, just for
your information, when consul ar staff are working
on a consul ar case, they can enter into a
real -time systemtheir observations and
conclusions and the steps they have taken once a
consul ar case is opened. The person who is the
aut hor of this note is someone who was wor king on
t he Arar case, and she notes as follows on the 1st
of October:

"Contacted MDC Records
Di vi sion, who refused to
provide us with information

regardi ng the charges under
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whi ch subject..."

is M. Arar.

"...1s being held. We were

told that we would have to

make our request by fax.

This is highly unusual as we

are normally able to obtain

t he charges. Was referred to

t he Executive Assistant of

t he Warden (M ss Ward) at our

request, who again said that

a faxed request woul d be

necessary, and that they were

| eaving for the day,

t herefore we woul d not

receive any information

t oday. "

par agr aph:

"Also contacted the

Deportation INS section in

New Jersey. Spoke to Officer
who advi sed us that they

had no I NS deportation file

on subject, and suggested

that it was unlikely that
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subj ect was a deportation
case, as MDC does not hold
deportation cases."

Now, | see that at | east one brow
was furrowed.

What do you say to the remark
that, "MDC did not hold deportation cases”, in the
sense that those cases may involve allegations of
connections to either terrorismor involve
security issues of interest to the United States?

Do you have any knowl edge, either
of you?

MR. YALE- LOEHR: I don't have any
direct know edge of this timeframe. This is
Oct ober of 2002.

Certainly right after
September 11, 2001 over 1,200 people were detai ned
by imm gration authorities and many of them were
sent to MDC, and al so to Passaic County in New
Jersey. Many of them were being held for
deportation cases. So this is what | find a
littl e odd.

Al t hough by this point in time
of October 1, 2002, it is possible the procedures

changed and there were no | onger many peopl e
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going to MDC who were of imm gration interest, |

don't know.

MR. EDWARDH: We have the

| nspect or General'
year follow ng thi

be able. ..

S report that actually is the

s, so the Comm ssioner wil

But certainly your experience off

the top is that that statement would not be

accurate?

MR. YALE-LOEHR: Correct.

MR. EDWARDH: All right. Now,

t hen the paragraph goes on:

|t
one of the senior

speak with him

"He referred us back to
MDC. . .

Al so contacted I NS Public
Affairs Office (as we did
yesterday, to no avail...)
and was again told that
no-one was there to discuss
the case. Lisiane asked to
speak to the superior, and we
t hen spoke with Officer..."

is a man who | understand i s

i nspectors in the area. So they
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"As Of ficer was not aware of
case, he undertook to contact
the JFK airport and obtain
information - and call us
back in the next 15 m nutes.
O ficer ... called us back as
prom sed and informally

advi sed us that this case was
of the seriousness that
shoul d be taken to the

hi ghest level, i.e. he
suggest ed our Ambassador in
Washi ngton shoul d contact the
Dept. of Justice."

| noted in your earlier coments
there was reference to had there been the
suggestion that this was an unusual case, as a
flag, a red flag that should increase the index of
suspi ci on.

Woul d you recall this statenment as
bei ng such an indication of the extraordinary
nature of the case?

MS HALL: | would, in fact, think
that if informati on was passed to Canadi an

consul ar officials that tal ked about the
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seriousness should be taken to the highest |evels,
t hat that would be a red flag, a significant red
flag. |If we are tal king about a constellation of

i ssues, | have written down six now, | would think
that that in and of itself would have been enough
to trigger a deep suspicion that this case woul d
not follow the normal procedures and the normal

rul es would not apply.

MR. EDWARDH: All right. | just
want to go on and then | will have you comment on
the totality of circumstances, both of you.

Around this same time the consul ar
officials receive a tel ephone call. [If you go
back to tab 10, it is actually the same date, and
obvi ously M. Arar had been given access to a
tel ephone and spoke with his brother. The
consul ar official who speaks to the brother -- I'm
sorry, mother. There is another chain there. But
t he brother calls the consul ar official.

"Brother called this nmorning
in a state of panic. He said
t hat subject was able to cal

himthis morning from VMDC and
informed himthat he woul d be

deported back to Syria where
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he was born. Both, subject
and brother are extrenmely
afraid that he would be
deported to Syria and not to
Canada. "

Then, finally, the consul ar
officials get access to M. Arar and they neet
with himat MDC on October 3rd.

If I could invite you to turn to
tab 317?

Again you will have a record of
t he person who visited M. Arar at the MDC. There
are a number of these docunents associated with
this same visit, but for our purposes it is tab 31
that is relevant.

First of all you will see that the
consul ar official has made a very cl ear note of
t he factual allegations of inadm ssibility.

Do you see that?

MR. YALE- LOEHR: MM hmm

MR. EDWARDH: | ncl udi ng the
al l egation that M. Arar is a member of a
terrorist organization, to wit, al-Qaeda.

Then down in the second-| ast or

penul ti mate paragraph on the page, in describing
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what M. Arar had sai d:

"At one point, two
imm gration officers spoke to
hi mand told himthat they
were going to send himto
Syria. He said that he asked
why, since he has not been to
Syria for years and all his
famly is in Canada.

They put him back in the

cell..."

We are into Septenmber 2002 and |

have item zed a nunber of issues that are in your

face clear fromreading these docunents.

t al ked about sone of

i nformati on.

You have

t he publicly avail able

| would |ike to ask you both

to comment upon whether the index of suspicion

of Canadi an consul ar

officials should have been

such that they would have taken

extraordi nary steps,

a concern that something very unusual

happen to M. Arar?

beyond the usual, because of

was going to

MS HALL: As | stated before, the

standard for assessing this is whether or not
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Canadi an consul ar officials, or officials in
general, knew or should have known. So it is not
j ust whet her they suspected that somethi ng was
goi ng to happen, it is whether, based on a fact
pattern, a red flag after a red flag after a red
flag after a red flag, whether they should have
been able to tell.

Based on that standard, taken as a
whol e, this is a very conmpelling set of red fl ags,
especially in the context of post-Septenber 11th.

| think for our purposes that is
as far as | can go, but | would say, as | said,
si X, now seven, different red flags in a row
meeting the knew or shoul d- have- known standard,
seenms to nme to be a very conpelling set of
evi dence.

MR. EDWARDH: Can you agree with
me they certainly ought to have known that they
were dealing with an extraordi nary case?

MS HALL: That | believe to
be true, given the fact pattern that you just
l aid out.

MR. YALE- LOEHR: Absolutely.

MR. EDWARDH: They certainly ought

to have known that someone somewhere was | ooking
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at Syria as a possible destination?

MS HALL: Yes. Moreover, the
fact that M. Arar held dual citizenship | would
add to your --

MS EDWARDH: Of course.

MS HALL: | would sinmply add that
as anot her very serious red flag, especially if
this Comm ssion is to find out that in practice
there is no real commtnment to dom nant
nationality and to consular -- into an affirmative
comm tment to consul ar assistance for that
dom nant nationality. |In this case, it would have
been Canadian. So | would sinply add that to
this |ist.

MR. EDWARDH: Certainly what it
does, it raises the possibility, even if Canada is
commtted to providing consular services on
princi ples of dom nant nationality, it raises a
real concern that the U . S. may exercise a right of
deportation to a nation where M. Arar faces a
risk of torture?

MR. YALE-LOEHR: Correct.

MR. EDWARDH: Now | want to
deal with the detection of torture. | think we

all are perhaps naive when we assunme that the
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results of torture are going to be clear and
vi si bl e and stanmped on the foreheads of anyone who
has gone through it.

A remark or two was made about the
difficulty of detection and | would |ike you bot h,
if you could, to comment on it, and also the kind
of incorrectness in the assunmption that this is
easily and ready identified.

MS HALL: Maybe a way to segue
into this question is to refer you to an article
t hat we reference in our "Still at Risk" report
about the influence and the participation of
medi cal doctors in torture in detention
facilities. The specific reason that they are
there is (a) to make sure that a detainee remains
alive; but (b), as well, to ensure that obvious or
nmore overt signs of torture are not visible. |
woul d argue that this is one of the ways that
torture has become much nmore sophisticated in this
day and age.

| assume the next part that we
shoul d address is the idea of what fornms of
torture would not be easy to detect.

MR. EDWARDH: Exactly.

MS HALL: Certainly psychol ogi cal
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torture, being able to | ook at a person and
under st and whet her they are experiencing traum
that is of a psychol ogical or a mental nature,
especially given the fact that in those
circunstances where a person remains in detention,
t hey woul d be fearful of speaking about what is
happening in terms of nmental and psychol ogi cal
processes.

So | would highlight in fact
ment al and psychol ogical torture being the nost
difficult to detect.

Second, we have docunented forns
of torture dealing with electricity, which is
i kewi se very difficult to detect. There are
bombs that can be put on the parts of the body
where el ectric shock is applied, and electric
shock | eaves no serious overt marks, plus it is
often applied to parts of the body that are

particularly sensitive, nipples, genitalia, parts

of the body that nmost people would not -- trained
torture -- you know, persons trained to detect
torture, doctors and others -- if you are not

trained you wouldn't even think to ask a person to
pull down their pants and show you their genitalia

to see whether -- an assurance that you were being
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treated humanely was being conplied wth.

MR. EDWARDH: Let nme just stop you
t here, because in order to ask soneone, "Please
pull down your pants,"” or have a discussion of
t hat kind, you are certainly going to have to have
some confidentiality attached to your
communi cation with the detainee?

MS HALL: That's correct.

The case that is the best exanple
of post-return nonitoring to date -- and we
believe that to be true globally -- it is the
30 visits that the Swedi sh di plomats made to
M. Agiza and M. El-Zari, the two men who were
rendered from Stockholmto Cairo, on only one of
t hose occasions -- on none of those occasions,
correction, were they alone with the men. None of
t hose visits took place in confidentiality. As a
matter of fact, the vast majority of those visits
t ook place in the prison warden's office in
acconpani ment of upwards of 10 prison guards, sonme
of whomdirectly supervised the day-to-day
movements of the detainees within the facility.

So confidentiality, independent
medi cal and forensic gathering of evidence,

et cetera, has not been a feature of the
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post-return nonitoring mechani snms that we have
resear ched.

MR. EDWARDH: So in the case you
were just referring to, | take it in those
30 visits, although the Swedi sh Ambassador, and
any ot her consul ar persons who were there, were
| ooki ng for signs, because that is what they were
moni toring, they didn't see any?

MS HALL: They state in all of
their monitoring reports that there are no obvi ous
signs of torture or other ill-treatment.

MR. EDWARDH: Now, | want just to
gi ve you one fact -- you may be aware of it, but |
think it is not much in dispute anynore -- that
certainly once M. Arar left the United States he
was renmoved, first to Jordan and then quickly left
Jordan and was placed into the hands of the
Syrians, and was held incognito for a period of
approximately 10 days. It wasn't until the 21st
of Oct ober when the Syrians finally acknow edged
t hat they indeed had M. Arar in their custody.

| just want to ask you, given your
experience with torture and reginmes of torture,
can you conmment on whether a period of incognito

detention at the begi nning of someone's

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5722

incarceration is a common facet of a regi me that
tortures and al so the period of time when torture
is nost likely to take place?

MR. YALE-LOEHR: That is a fairly
easy question to answer. | also happen to work
for Amesty International and amin charge and
Chai rman of the Refugee Steering Commttee of
Amesty International. Ammesty International has
said repeatedly that the nost likely time that a
person is going to be tortured is in the first
week or so of detention.

MR. EDWARDH: So it certainly then
woul d come as no surprise to you that M. Arar
descri bes an experience with Syrian Mlitary
I ntelligence that involves torture in really the
first two weeks of his confinement, physical
torture?

MR. YALE-LOEHR: Correct.

MR. EDWARDH: | want your
assi stance, both of you if |I could, to comment on
a couple of reports.

When M. Arar was finally seen by

consul ar staff in Syria -- if |I could just invite
you, I'msorry, it is Volume 2, tab 130 -- he was
seen in circunstances where -- | can just give you
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alittle background. | don't think there is any
di spute. He certainly was not seen in the cel
area. So the consular officials had no direct

vi sual observation of the place of his
confinement. And he certainly was never al one
with the consular officials, but was closely
supervised by his handlers. You get a real sense
of that when he surfaces finally at tab 130.

But | want you to coment, if |
could, on two things: What do you read into the
report by what is being described, given your
knowl edge?

But al so, what should a consul ar
official be doing? Assum ng they have any hope of
identifying a problem what are the domains they
shoul d be | ooking at?

So that is the second part of
t he coin.

But let's take a | ook at
M. Martel, who was in charge of consular matters
in Damascus. We will have to start at the second
paragraph, we are not allowed to see the first:

"Arrived on site at
1000 hours and was greeted by

an officer who declined to
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give his identity. Meeting
with Syrian officials was
cordial and took place in one
of their offices. |Inmportance
t hat Canadi an authorities
attach to this high profile
consul ar case was enphasi zed
and Martel indicated that it
was in the best interest of
both countries to work
together. Officials took

m nutes during this entire

initial period."

Now we nove on to M. Arar's

Now,

"Arar was brought to the
office at 10: 30 and neeti ng
with Martel | asted

approxi mately one-half hour.
It was not possible to see
where exactly Arar was being
det ai ned. "

l et me just ask you sonme

Do you attach any significance
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to the fact they couldn't see where he was
det ai ned?

MS HALL: Obvi ously.

MR. EDWARDH: | don't mean the
guestion to sound --

MS HALL: | don't mean to sound
t hat way either, but | mean this is -- inherent in
t hese deficits of post-return nonitoring
mechani sms that there was obviously a concerted
effort to keep themaway froma cell. [If you take
it at face value again as described by M. Arar,
woul d not have met anybody's definition of
sufficient standards for detention conditions.

MR. EDWARDH: All right. Let's

keep goi ng.
"After shaking hands, Arar
was shown a seat at a
di stance. "
Do you attach any significance
to that?

MR. YALE-LOEHR: Sure. Again,
if you are trying to avoid detection of torture
t he farther away you can put the individual the
harder it is for a consular officer or someone

el se to determ ne how t hat person has actually
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been treated.

MR. EDWARDH: Then:

"Questioning started al ong
the |lines of your
instructions but it was

obvi ous subj was not free to
answer all of the questions.”

Do you see that?

Woul d that be of great concern if
you saw t hat report?

MS HALL: Yes.

MR. YALE- LOEHR: Yes.

MR. EDWARDH: It is clear that the
person who has been brought up cannot be free to
di scuss anyt hing about his conditions of
confinement or his treatment, is it not?

MS HALL: Well, the obvious
implication being that if the subject reveals
t hose conditions that he would be subject then to
retribution for having revealed them It is a
cyclical process.

MR. EDWARDH: Ri ght .

"Conversation took place in
English and was transl at ed

into Arabic i mmedi ately.
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Not es were taken at all tinmes
by Syrians."

Does that not just reinforce the
noti on that anything said that was out of |ine
could be subject to retribution?

MR. YALE- LOEHR: Yes.

MS HALL: Yes.

MR. EDWARDH: Then, paragraph 4:

"Subj appeared to be healthy
but this is difficult to
assess. He | ooked resigned
and subm ssive."

Woul d you expect, indeed,
someone who had been subject to torture and abuse
to |l ook resigned and subm ssive in the face of
hi s handl ers?

MS HALL: When Ahmed Agi za was
asked this question he replied that it was so
usel ess, that it was inpossible for himto give
the informati on because he probably woul d have
been tortured even nore severely, that his
di sposition was resigned and subm ssive because he
felt he had no other option.

MR. EDWARDH: Then t he

observati on:
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"Numer ous eye signals seemed
to indicate he was not free
to speak out. At l|least this

is the inmpression we had."

There is an attenpt by the

consul ar officer to sort out how | ong he had been

in Jordan. |If you go down to paragraph 5, the

|l ast four |ines:

That

"When prompted further for
answers, the Syrians told him
in Arabic he was not to
answer those questions. He
said he only stayed in Jordan
for a couple of hours before
bei ng taken to the Syrian
border. He would therefore
have been detained in Syria
for the past two weeks,
contrary to what we had been
led to believe."

is the incognito part of it.

Then there is a lovely

observation, it | ooks redacted but we have it,

par agraph 7:

"When asked if he wi shed the
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Enmbassy to provide himwith
anyt hing he m ght need he
answered that his needs were
all taken care of by his

Syrian hosts."

We now know t he bl ackened portion

"This answer was dictated to
him He also repeated in
English after his hosts,
speaki ng Arabic, prompted him
to do so: | am Syrian and |
obey the |l aw of Syria. | am
proud of my country of origin
and | am al so proud of

Canada, my country of
adoption. | have been
respected by my Syrian
brothers and I am happy to
have come back to Syria. The
aut horities have not

exerci sed any pressure on ne.
You can see | feel well.
Anything | ask for |

receive.
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MS HALL: It is difficult to think
that this is anything but absurd. It is difficult
to conme to any other conclusion but for that this
consul ar visit was seriously conprom sed by the
conditions under which the Canadi an authorities
agreed to neet M. Arar.

MR. EDWARDH: [ ndeed, | don't want
to suggest to you that when this was sent back to
t he person in charge of consular affairs he did
anything other than think that this description of
being glad to be back in Syria was |udicrous, and
i ndeed that the working assunpti on he devel oped
was that M. Arar was being tortured. | don't
want to suggest that --

But the question really becones:
It does seemto me that if you wanted to convey
real information, you would want anot her set of
factors described. When you say M. Arar seens
well but it is hard to assess, you would want to
say: What kind of clothing is he wearing? 1Is his
body, in fact, fully covered?

| mean, there are a whole series
of domains that if you were training consul ar
officers it seems to me you would direct themto

make observations and report on.
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Am | correct about that?

MS HALL: Well, at a higher |evel
you woul d assume that these visits would be very
carefully negotiated in advance to ensure the
basi c safeguards related to confidentiality and
conplete confidentiality would be secured prior to
the visit. So there is a prior step.

Visits such as these have
virtually no meaning in terms of what consul ar
visits are supposed to achieve, what their purpose
is, whichis to gain information so that the
country which the person is seeking protection
fromcan then provide it based on that
informati on. None of this informati on appears to
be very useful in that respect. So that is the
first thing.

Your question, I'msorry, | have
forgotten it now.

MR. EDWARDH: | found your answer
so interesting --

--- Laughter / Rires

| woul dn't surprise you if |
told you that at no time was M. Arar ever
permtted to have access to consul ar services in a

confidential fashion. It was al ways supervised in
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this kind of setting.

| take it that would mean that
none of the consular visits met the objectives
because they were not confidential.

MS HALL: Precisely.

MR. EDWARDH: Precisely. Now
can't remenmber nmy question.

MS HALL: Training. | think you

asked somet hi ng about training.

MR. EDWARDH: About training, yes.

| ' minterested.

MS HALL: The reality of providing

training so that consular officials can do their
j ob would require the preconditions that | just
stated. So to say that you could be in this
situation, with all of this constell ation of

obstacles to getting information but you could

still train your consular staff to get at
information, | think is very naive.
MR. EDWARDH: Yes. | mean, the

difficulty for Canadi an authorities, though, |
don't suppose that if they said, "Gee whiz, we
woul d really like to have a private chat,"” they
woul d have ever gotten it? There is nothing to

suggest that Syrian Mlitary Intelligence would
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have said, "I will just |leave you for half an hour
and we will be back.™

MS HALL: | would ask if there is
anything in the record to indicate whether the
Canadi ans ever asked for such a thing?

MR. EDWARDH: A very good
guestion. Perhaps nmy friend can assist me, but |
am goi ng to suggest that certainly there is no
correspondence, nor any statement on this record,
t hat the Canadi an consul ar officials sought and
wer e deni ed confidential access. | take it from
your perspective they ought to have, of course?

MS HALL: | woul d assune that
t hat would be a first -- a necessary precondition
for the visits.

MR. EDWARDH: My friend may have
a correction.

MR. CAVALLUZZO: Just to provide a
[ittle bit of context to this, the informati on we
have is that Canadi an officials found this
consul ar access that they were getting in respect
of M. Arar quite surprising in the sense that
t hey had experiences with two other Canadi ans who
had been held in Syria prior to this time, during

whi ch they had absolutely no consul ar access. So
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they were somewhat gratified to see that they were
getting consul ar access with M. Arar, which was
very much unli ke their past experience in Syria.

MR. EDWARDH: | don't want to have
a di al ogue with M. Cavalluzzo, but despite the
fact this may have been uni que, so was perhaps the
manner of M. Arar's arrival in Syria unique, and
certainly one of few Canadi ans that has arrived
t hat way.

But it is to be noted there is
nothing in this record that would show any demand
for confidential access on a consul ar basi s,
merely that they were very enthusiastic that they
got any at all.

| take it fromyour perspective it
ought to have been a matter that was at | east
demanded and then refused, if necessary?

MS HALL: Yes.

MR. EDWARDH: | want to go to
per haps the most troubling part of our record, for
me anyway, which is the role the Canadi an
Ambassador played in our case.

We have been told that the
Canadi an Anbassador wears many hats. You have

referred to that in your discussion. He
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represents the Governnment of Canada and therefore
represents the many interests of the Government of
Canada when he is in Damascus and Syri a.

We have al so been told that from
t he perspective of consular affairs, which is
reposed in the Department of Foreign Affairs, that
getting M. Arar home was a principal objective.
It was at the heart of the delivery of consul ar
services to him

So with that in mnd | want to ask
you the follow ng question: Before M. Martel
goes and visits M. Arar, he, his Ambassador,

M. Pillarella, neets with the head of Syrian

Mlitary Intelligence. You will find a briefing
fromthat neeting at tab 123. |I'msorry, that is
Vol ume 1.

Because all this takes place --

MR. YALE-LOEHR: What tab is this
agai n, please?

MR. EDWARDH: [|'msorry, it is
tab 123.

Al'l of this takes place, this
meeting and the weeks thereafter, when the first
consul ar visit has occurred, and we know there is

a general understanding in the department that
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there is a working hypothesis that M. Arar has
been tortured -- is being tortured, whatever.

So at tab 123 you have a
description of this meeting, and the gentleman in
question is the highest ranking person in mlitary
intelligence in Syria. W know his name but we
are not repeating it a | ot.

I n any event, he meets with the
Canadi an Anbassador and makes a few observations
t hat are of interest.

He says, contrary to what M. Arar
says very soon after, in paragraph 2:

"...that Arar appeared at the
Jordan/ Syri an border
yesterday wi thout warning..."

This is the 21st.

Do you see that?

MS HALL: MM h?

MR. YALE- LOEHR: MM hmm

MR. EDWARDH: We now know t hat to
not be true.

I n addition, the Anbassador
is told -- despite the remarkably short period of
time that M. Arar is there, the Anbassador is

t ol d:
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"According to ... Arar has
apparently already admtted
t hat he has connections with
terrorist organizations..."
So he been there | ess than
24 hours and it is alluded -- described there.
Then, at the end of this nmeeting,
before the very first consular visit, the
Ambassador says, in the last line of this report:
"Finally ... has prom sed..."
That is the General.
"Finally [the General] has
prom sed to pass on to me any
informati on they may gat her
on Arar's inmplication in
terrorist activities."
So havi ng obtained that prom se on
Oct ober 22nd -- | will just track this for you --
a few weeks later, if you go to Volume 2, the
ambassador personally receives the products of the
i nterrogation.
This is Volume 2, tabs 164 and
165.
This is a document where the

ambassador is reporting back to Ottawa, to a
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all of whom have those vari ous
e the paragraph nunber 3:
"When | asked ... whether |
could get a resume of
informati on obtained so far
fromArar that | could take
to Canada with me, he agreed
to do so. He prom sed |

woul d receive it before ny
departure, unfortunately only
in Arabic."

of course is November 3.

if you turn over to tab 165,

t he Canadi an files:

"On November 3, 2002, the
Canadi an Anbassador to Syria
received a docunment (written
in Arabic) from... The
Ambassador brought the
document to Canada personally
and gave it to ISI..."

h is the intelligence group in
reign Affairs.

"... on November 6. ISl sent

it to CSIS ..."
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They are |ike the CIA.
"... for translation. The
document, an undat ed
t hr ee- paragraph bout de
papi er, was translated on
Novenmber 7. The document
al |l eges that Arar spent tinme
i n Af ghani stan in Muj aheddin
canmps and that he knew ..
The docunment was sent to CSIS
for translation by ... The
transl ated docunment was
returned to I SI and the
informati on shared with ..
t he RCMP and CSI S. "
| suppose | need two other facts.
Shortly after November the 3rd and after the 7th,
unbeknownst to those persons in consular affairs,
t he Canadi an Security Intelligence Service
travell ed to Damascus, met with mlitary
intelligence counterparts, and we know somehow
left an i nmpression that Canada did not want
M. Arar back, an inpression that |asted for at
| east six nmonths.

And the last fact | would like to
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put to you is that just before M. Arar was
finally rel eased, as had happened two or three
times earlier, more informati on was sought from
mlitary intelligence and i ndeed the very man who
acconpani ed M. Arar honme in an airplane carried
the brief.

| am going to ask this question:
It seens to me that, at its mldest, the
ambassador was sending a m xed message. "Please,
we want him home, " but meanwhile, "G ve us the
intelligence you gather."

Do you agree with that?

MR. YALE- LOEHR: Yes, absolutely.

MR. EDWARDH: [|s there any ot her
interpretation you would give to that?

MR. YALE- LOEHR: No.

MR. EDWARDH: And you?

MS HALL: No.

MR. EDWARDH: And if in fact there
were -- | amgoing to take it one step further:
t hat the seeking of information and wanting the
products of the interrogation is in fact using the
Syrian Mlitary Intelligence to do the work when
you can't do it yourself. There is no other way

around that. And if they know that there is
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torture involved, they are no better than farm ng
out torture thenmsel ves.

| would |ike your comments on
t hat .

MS HALL: |If Canadian officials
had any suspicions that M. Arar was being
tortured, any suspicions at all, it was incunbent
upon themto do everything they could to do one
thing: halt the torture, period, including asking
for a halt to the interrogations. Not necessarily
standi ng by while interrogations continued and
t hen reaping the benefits of that information, or
getting access to that information.

It strikes me as very serious,
very, very serious, based on how you have
presented these facts to us. And of course we
don't have access to --

MR. EDWARDH: You have to rely on
my presentation.

MS HALL: | have to rely on what
you are saying.

But the report where you
categorically state that there was a suspicion on
t he part of Canadian officials that he m ght be

subject to torture or other ill-treatment, that
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shoul d have triggered a halt to interrogations or
a sole effort on the part of Canadi an authorities
to stop themt not to liaise with security
officials, and in a manner that | ooked quite

col | aborative for the interrogations not only to
continue but then for the Canadi an government to
have access to that information.

MR. EDWARDH: Wbul d you agree that
such conduct, assuming it took place, in fact
encourages the interrogation and detenti on of
M. Arar?

MS HALL: Such conduct, if it
occurs, would violate Canada's obligations under
t he Conventi on Against Torture to halt and prevent
torture wherever there is a suspicion that it may
be occurring.

MR. EDWARDH: Wbul d you go this
far: that in fact to ask for, on a repeated
basis, the products of the investigation, in fact
you encourage that investigation and therefore if
torture is part of it, you encourage the torture?

MS HALL: At the very | east you
woul d not be discouraging it.

MR. EDWARDH: Those of us who

beli eve that.
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| have one other question | would
just like to cover with you, and there may be an
obj ection because | am wearing two hats now
instead of just one.

On the public record, as in the
newspapers and public discussions that have gone
on around these issues involving Syria and
M. Arar and others, we have on the public record
informati on that at |east two other Muslim men,
al so of Canadi an citizenship, one before M. Arar
and one after M. Arar, travelled to Syria, were
arrested in Syria, were detained by the Pal estine
mlitary branch of Syrian Mlitary Intelligence,
and all eged they were interrogated with
informati on that could have come from-- that
probably only could have conme from a Canadi an
i nvesti gation.

Woul d t hat cause you concern and,
if so, what concern?

MS HALL: The obvi ous concern on
that straight fact pattern that there was
intelligence sharing between the intelligence
servi ces of the Canadi an government and the Syrian
government that led to an interrogati on which

resulted in -- where information was extracted by
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torture.

MR. EDWARDH: And then raises the
i ssue of whether there is a planned practice of
t hat ki nd?

MS HALL: It raises the issue of
whet her the Canadi an government is sonehow
complicit, and | speak to you as a | egal expert.

MR. EDWARDH: Of course.

MS HALL: G ven Canada's
obl i gations under the CAT, the | egal analysis goes
something |ike you share information that | eads to
an interrogation, where information is extracted
by torture.

That's a direct violation
vis-a-vis conmplicity in an act of torture.

MR. EDWARDH: | think you have
answered the question. | don't have to take it
any further.

Do you have any conment ?

MR. YALE- LOEHR: No, | don't.

MR. EDWARDH: Those are ny
guestions. Thank you very much M. Conmm ssi oner.

THE COMM SSI ONER: M. Fothergill?

MR. FOTHERGI LL: Comm ssi oner,

partly as a result of Ms Edwardh's questioning, |

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5745

think I will be alittle |Ionger than previously
estimated. | am happy to begin now.

THE COWMM SSI ONER: How | ong do you
think you will be? | don't want to rush you.

MR. FOTHERGI LL: It is always
difficult to estimate these things. | think
will be at |east an hour. | think we will still
finish confortably today.

THE COWMM SSI ONER: Why don't we
start for a few noments now.

MR. FOTHERGI LL: I will just take
a mnute to set up, if that's all right.

THE COWMM SSI ONER: All right.
--- Pause
EXAM NATI ON

MR. FOTHERGI LL: Just by way of
i ntroduction, my name is Sinmon Fothergill, and |
represent the Government of Canada in these
proceedi ngs.

My first questions will relate to
Exhi bit P-121. This is Professor Yale-Loehr's
pi ece on Imm gration Watchlists and | nspection
Procedures and the like. So | expect that ny
questions in the first instance will be directed

primarily to you, sir, but obviously if M Hall
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woul d like to add anything, | would wel come her
comments as wel |l .

There is also a document | woul d
like to refer toin relation to ny first question.
That's the removal order, what we understand to be
the rempoval order, which is Exhibit P-20.

| wonder if the Registrar could
provi de that to you?

Do you have that in front of you?

MR. YALE-LOEHR: Yes, | do.

MR. FOTHERGI LL: You were referred
earlier to page 3 of the typed transcription, and
that is the background description that includes
in the first paragraph, final line, the words:

"Upon secondary inspection it
was determ ned that Arar was
t he subject of a TECS/ NAILS

| ookout as being a known
menmber of a terrorist

organi zation."

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: M first question
arising fromthat is: Based on what you know of
how t hese watchlists and the |i ke operate, can we

infer anything fromthe fact that the TECS/ NAILS
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| ookout was identified only after M. Arar had
al ready been referred to secondary inspection?

MR. YALE- LOEHR: No, | can't tel
that fromthis record, whether it was perhaps on
the initial screen that caught their attention at
primary inspection, or whether it was only
determ ned at secondary inspection. So | don't
know t he answer to that question.

Am | answering your question?

MR. FOTHERGI LL: Possibly. 1 am
not sure. Let me probe alittle bit nmore.

As | read this, it would seemto
suggest that whatever caused himto be referred to
secondary inspection, it was not the existence of
a TECS or NAILS | ookout; it must have been
something else. And it was only once he had
al ready been referred to secondary inspection that
the fact that he was the subject of a TECS/ NAILS
| ookout was identified.

MR. YALE-LOEHR: It is possible,
and that could be a logical inference. | just
can't tell fromthe exact nature of this | anguage
as being drafted that it was only upon secondary
inspection. It may be that they had some

suspicion on primary inspection, but that the
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final determ nation was made in secondary
i nspecti on.

MR. FOTHERGI LL: I think your
report tells us that TECS is, as you described it,
t he nmot her of all databases, and one of the things
that it includes is the National Crime Information
Centre.

| am now at page 3 of your report,
t he NCI C?

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: MWhich you
descri be as:

"...a Federal Bureau of

| nvestigation (FBI) database
t hat contains conmprehensive
information on 41 mllion
crimnals and 2.5 mllion
suspected or known
terrorists.”

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: If I could ask
you to turn to the Exhibit before P-20, that's
P-19 -- it is in the same book.

This, Professor, is the report of

an internal investigation that was done by the
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RCMP into M. Arar's circunstances, and | would
li ke you to refer to page 67 of that report, which
lists a number of concl usions.
MR. YALE- LOEHR: Okay.
MR. FOTHERG LL: Can | ask you,
pl ease, to refer to paragraph 5, that part of it
whi ch we can read.
MR. YALE- LOEHR: MM hmm
MR. FOTHERGI LL: The | egi bl e text
reads:
"Additionally, there is
sufficient other
docunment ati on about the
actions of both ..."
And the two entities that are
bl acked out .
"... to conclude that Maher
Arar was, at the very | east,
a person of interest to U.S.
authorities and they were
conducting their own
investigation with respect to
him"
MR. YALE- LOEHR: MM hmm
MR. FOTHERGI LL: Wbuld you agree
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with me it is reasonable then to infer that if in
fact M. Arar was of interest to United States | aw
enforcement authorities, that information could
appear in TECS i ndependent of anything the
Canadi an officials did?

MR. YALE- LOEHR: It could. W
don't know fromthis statenment whether the fact
t hat he was a person of interest was based on
informati on that was originally put into TECS or
some other thing by U. S. authorities, or whether
it was perhaps put in initially by the RCWP,
passed on to TECS, and that made himof interest
to U.S. authorities.

So |l can't tell fromthis sentence
what the initial motivation was or information
t hat caused U.S. authorities to be interested in
M. Arar.

MR. FOTHERGI LL: All right. So
you can't tell us whether it is the result of the
actions of Canadian officials that M. Arar's name
showed up in TECS or the actions of U. S.
officials, or even a combi nati on of the two;
correct?

MR. YALE-LOEHR: | cannot tel

fromthis sentence.
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MR. FOTHERGI LL: All right. TECS,
| understand, can be read by sone 30, 000 front
[ine imm gration inspectors.

| s that correct?

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: Would I be right,
then, in thinking that the information one finds
in TECS is of a very rudimentary and non-sensitive
nat ure?

MR. YALE- LOEHR: I don't know t he
answer to that question since | have not been an
i mm gration inspector myself.

| think that the information on
the screen that the primary inspector sees could
say something |i ke suspected terrorist. |If your
guestion is how much detail does the primry
screen go into, | suspect that because of screen
size limtations they can't go into detail as to
t he source of that information or what their
details is. That would be primarily a reason why
t hen a person would be sent to secondary
i nspecti ons because the imm gration authorities
are trying to get through the mass of people who
do qualify for entry, and those for which they

have nore questioning are sent to secondary
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i nspecti on.

MR. FOTHERGI LL: You did
anticipate my next question, and | appreciate your
expl ai ni ng that you have never actually see a TECS
screen when a check i s run.

| was wondering if you could help
us at all in telling us what a front |ine
i mm gration inspector could reasonably learn from
a TECS match. So you think it m ght identify the
nature of the investigative interest, for exanple,
or can you tell us?

MR. YALE-LOEHR: | amonly
specul ating here. | would suspect that -- it
could be one of two things.

It could be code, such that it is
tied to the Imm gration and Nationality Act, such
as i nadm ssi bl e under I NA section 212(a)(3). To
us who know the I mm gration and Nationality Act,
that's an i nmedi ate reference to someone who is a
terror suspect.

It could be a narrative such as:
"This person is a suspected terrorist; send himto
secondary inspection.”

MR. FOTHERGI LL: But you woul dn't

expect to see a detailed narrative with classified
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or sensitive information in the TECS screen?

MR. YALE- LOEHR: Not on the first
screen, the one that the primary inspectors see.

MR. FOTHERGI LL: M next set of
guestions | think will probably be directed to
Ms Hall in the main, but again, Professor
Yal e-Loehr, if you wish to comment, please feel
free.

And it relates to the issue of
rendition and extraordinary rendition and
general ly what was known in the public domain
about this phenomenon, both before and after
September 11th, 2001.

If I understood your evidence
correctly, rendition is addressed in sonme formin
a Presidential directive that was i ssued under the
first Bush adm nistration in 1988; correct?

MS HALL: That's correct.

MR. FOTHERGI LL: But we don't know

precisely what it provides because it remains
classified to this day?

MS HALL: That's correct.

MR. FOTHERGI LL: Wbuld you agree
with me that one exanmple of a practical

application of the policy around that time would
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be the Noriega case, where M. Noriega was
abducted in South America and then brought back to
the United States to face trial?

MS HALL: It is possible that that
case falls within the ambit of that directive.

MR. FOTHERGI LL: And that is, |
suggest to you, probably one of the better-known
cases that we have of what we m ght call
extraordinary rendition, rendition w thout the
benefit of |egal process?

MS HALL: | amnot qualified to
coment on the Noriega case, | amafraid. | would
not be able to say whether that was what
contenpl ated by the PDD i ssued at that time, or
whether in fact it did clearly fall within the
ambit of the directive. | amsorry.

MR. FOTHERG LL: But woul d you
agree with me that in ternms of the popul ar
i magi nation, if I can put it that way, the Noriega
case often conmes to m nd when peopl e speak in
terms of extraordinary rendition?

MS HALL: | cannot answer the
guesti on.

MR. FOTHERGI LL: No? All right.

The next directive we have is from
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the Clinton era, which is not classified, and

t hi nk you expl ained that the enphasis there was on
apprehendi ng people and facilitating their return
to the United States to be prosecuted in the
United States.

| s that correct?

MS HALL: That is correct.

MR. FOTHERGI LL: Perhaps you won't
be able to help us with this, but | gather there
was an i ndi vi dual named Al varez who was a Mexi can
nati onal ?

MS HALL: That's correct.

MR. FOTHERGI LL: Do you feel
confortable tal king about that, and whet her that

woul d be an exanple of extraordinary rendition?

MS HALL: | amfamliar with the
Al varez- Machain case. | amnot an expert on the
case. You can ask your question and | will do ny

best .

MR. FOTHERGI LL: It is really the
same question. Wbuld you agree with me that that
is probably one of the better known exanpl es of
extraordinary rendition fromthat era? | gather
it took place in the |ate 1990s?

MS HALL: Being nmore famliar with
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t hat case, | would say that yes.

MR. FOTHERGI LL: And again, that
is a case where sonmeone i s apprehended outside the
United States and brought back to the United
States to face trial in that country?

MS HALL: That's correct.

MR. FOTHERGI LL: We then conme to
t he post-September 11th 2001 era, where there is
anot her directive but again it is classified.

s that right?

MS HALL: That's correct.

MR. FOTHERGI LL: And | think the
next thing you have referred to was articles that
began appearing in the press that suggested that
per haps the U.S. clandestine rendition program was
starting to expand or change.

s that right?

MS HALL: | believe | referred to
t he Peter Finn articles in the Washi ngton Post.

MR. FOTHERGI LL: Through the
wonder of modern technology in the lunch break |
tried to find that article, and | have to say |
was unsuccessful .

One thing I m ght ask, perhaps

t hrough you, sir, is if we could perhaps be
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provi ded with the December 2001 article from Peter
Fi nn.

What | do have is a March 11lth
article that appeared in the Washi ngton Post where
Peter Finn is one of two authors.

MS HALL: Yes. | apologize. |
referred to the fact that they reference the
Decenmber 2001 renditions of the Egyptians from
St ockhol mto Cairo.

MR. FOTHERGI LL: | understand.

MS HALL: The dates of the
articles -- and that occurred in Decenmber 2001. |
may have m sspoken.

The article dates are 11 March
2002 and 29 January 2002.

MR. FOTHERGI LL: 1In that case,
sir, if you permt me -- and | know nmy friends
have not had notice of this. But as | said, we
tried to find the article in the lunch break. |
do have copies.

THE COWMM SSI ONER: Sure, go ahead.

MR. FOTHERGI LL: If we could
distribute it, it m ght be useful for us to
di scuss it.

THE COMM SSI ONER: By all neans.
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That will be 122.

EXHI BI T NO. P-122: Newspaper
article dated March 11, 2002,
by Peter Finn

MR. FOTHERGI LL: | wonder,

Ms Hall, if you could take a moment to gl ance
t hrough the text there and tell us if this appears
to be the article you were referring to?

MS HALL: \Which of the two
articles by Peter Finn?

MR. FOTHERGI LL: | must confess
t hought | distributed only one.

MS HALL: | have two in front of
me, so | apologize. MWhich date are you referring
to?

MR. FOTHERGI LL: This is dated
March 11th, 2002.

MS HALL: Okay.

MR. FOTHERGI LL: The passage
woul d particularly like to refer to is on page 3
of this Internet copy.

Ms Hall, is the article famliar
to you?

MS HALL: | haven't read it in a

bit, but I am happy to have you --
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MR. FOTHERGI LL: Perhaps | can
refer you to a paragraph and then you can tell us
if this is what you had in m nd.

MS HALL: Certainly.

MR. FOTHERGI LL: Page 3 of the
article, the first full paragraph reads as
follows:

"U.S. invol vement in seizing
terrorismsuspects in third
countries and shipping them
with few or no | egal
proceedings to the United
States or other countries,
known as rendition, is not
new. In recent U S. agents
wor ki ng with Egypti an
intelligence and | ocal
authorities in Africa,
Central Asia and the Bal kans
have sent dozens of suspected
| slamc Extrem sts to Cairo
or taken themto the United
St ates, according to U.S.
officials, Egyptian | awyers

and human ri ghts groups.
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U.S. authorities are urging
Paki stan to take the sane
step with the chief suspect
in the kidnapping and killing
of Wall Street Journal
reporter Daniel Pearl.™

The point that | would make,
reading this article, is that even on this account
of the state of rendition, or extraordinary
rendition, in the months foll ow ng September 11t h,
2001, what has been described is that the U S. is
involved in seizing terrorismsuspects in third
countries and then shipping themeither back to
the United States, which is the version that we
di scussed earlier, or possibly to other countries,
again outside the United States.

But what this article doesn't
describe is any instance where sonmebody is
apprehended in the United States and then renmoved
fromthe United States to a third country where
arguably more robust interrogation practices can
be used.

MS HALL: That's correct.

MR. FOTHERGI LL: And in fact am!|

right in understanding that M. Arar's case is the

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5761

only case we know of to this day where sonmebody
was apprehended in the United States and then sent
to a country with a contentious human rights
record for further questioning?

MS HALL: | believe what Professor
Yal e- Loehr said was it is the only 235(c)
expedi ted renmoval proceedi ngs based on nati onal
security guards.

MR. FOTHERGI LL: Yes. | recal
hi m sayi ng that but | am actually broadening the
question. Are there cases that you are aware
of -- and maybe we should break this down
chronol ogi cal ly.

Before the case of M. Arar, are
you aware of any case where an individual is
apprehended within the United States and nmoved to
a third country such as the M ddl e East for
further questioning?

MS HALL: | am not, for the
express -- just to clarify -- for the express
pur pose of interrogation overseas.

MR. FOTHERGI LL: Exactly. I am
situating this in what you described to us as what
is generally understood as either rendition or

extraordinary rendition or indeed deportation to
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face torture.

MS HALL: Right.

MR. FOTHERGI LL: | am | ooking for
anot her exanpl e somehow conmparable to M. Arar
before M. Arar's case, and | take it you are
telling us that you can't think of one?

MS HALL: | do not personally know
of one.

MR. FOTHERG LL: And Professor
Yal e- Loehr ?

MR. YALE-LOEHR: No. But you are
never going to find another case with the exact
same facts. | think Ms Hall's testimony was
clear: that the practice of rendition was
relatively well-known, and I think that that fact
is more inmportant than whether the precise facts
of M. Arar had ever arisen before.

MR. FOTHERGI LL: Well, | think I
have to politely disagree with you about that. It
is one thing to say the practice of rendition is
wel | - known, but | would suggest it is another
t hing to suggest that something |ike what happened
to M. Arar was reasonably foreseeabl e given that
he was detained in the United States and noved to

anot her country for further interrogation.
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| am suggesting that there was no
precedent for that.

MR. YALE-LOEHR: There was no
factual precedent for that, you are correct, as
far as | know.

But | guess | am not a big fan of
the United States to think that because the United
St ates had done that in third countries, that they
for some reason would not do it merely because
someone happened to be on U. S. soil and they
wanted to render them

MS HALL: | would refer you again
to my opening statement where | |ist a set of
common features that cross all of the renditions
cases that we have researched, and where we place
M. Arar's case squarely within that group of
cases.

The common features are things
l'i ke being |labelled a terrorist, being sent back
to a country where torture abuses are routinely
empl oyed, not having access to adequate process to
chal l enge the transfer, being sent back and
subsequently -- excuse me -- based on diplomatic
assurances, et cetera.

I f you | ook at the comon features
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that | lay out in nmy opening statement and apply
themin this context, then M. Arar's case, it
woul d seemto me, would definitely be foreseeable.
The only difference that you are pointing out to
us is the fact that M. Arar was on U.S.
territory.

But it is very inmportant for you
to note and for all of us to note that M. Arar
was not admtted to U.S. territory. Therefore, he
was not technically within the jurisdiction of the
United States at the time that he was rendered.

He was rul ed i nadm ssi bl e.

So in some ways that places him
much nmore closely to the group of renditions that
you are tal king about than you seemed to be
i ndi cating at the begi nning of your question.

MR. FOTHERGI LL: When di d Human
Ri ghts Watch first identify this phenomenon as a
subj ect of concern that perhaps should attract
greater scrutiny?

MS HALL: Amnesty International,
if I remember correctly, issued an urgent action
on behal f of Ahmed Agi za and Muhammad EI - Zar
sometime late in 2001, and that was the first time

that it came to our attention.
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MR. FOTHERGI LL: At Human Ri ghts
Wat ch?

MS HALL: No. Ammesty
| nternational, with whomwe work very, very
closely, issued the urgent action on behalf of
t hese two nmen and that was the first time that it
came to our attention.

We began working on those cases in
2002, began to actively monitor the progress of
what was happening in those cases and had our
first meeting with Swedish officials in 2003.

MR. FOTHERGI LL: When was it that
Human Ri ghts Watch publi shed anything that would
be of wide circulation cautioning the
international comunity about these possible
practices on the part of the United States?

MS HALL: | would need to go back
to documents within our U S. file because we
clearly referenced renditions in some of our
earliest counterterrorismwork. And | apol ogize,
| don't have an exact date for you right now.

The first reports that we began to
put out on this practice, or press releases that
we began to put out on this practice, began in

2003, exactly at the time that M. Arar was being
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rel eased from cust ody.

MR. FOTHERGI LL: Yes.

MS HALL: That would be the first
time that we put anything out specifically on his
case. However, we referred to the phenomenon of
renditions and transfers to risk of torture in
prior docunents.

And | apol ogi ze that | don't have
the U S. file with me to give you dates. | can
submt that information to the Comm ssion after
t he testinmony.

MR. FOTHERGI LL: Real |y the point
that | am asking you to agree with, and | detect
some reluctance, but that the kind of thing that
happened to M. Arar was not a w despread
phenomenon before it happened to M. Arar.

MS HALL: Actually our suspicion
is that it was a wi despread phenomenon at t hat
time. Whether or not certain actors, say the
public, had access to that information, is the
guestion | believe that you are asking me.

MR. FOTHERGI LL: That is correct,
yes.

MS HALL: | believe that if groups

i ke Ammesty International and journalists |ike
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Peter Finn and others had access to i nformation
about this practice, that had the set of comon
features which I laid out in my opening statement,
and it was on Human Ri ghts Watch's screen, it
strikes me as odd that it would not be on the
official screens of governments all around the
wor | d.

MR. FOTHERGI LL: Despite the fact
t hat what Peter Finn identifies is this rendition
fromone third country to another as opposed to a
removal fromthe United States, a deportation to
torture.

MS HALL: On the specific issue of
removal proceeding in the U S. courts, that is
correct.

MR. FOTHERGI LL: Ms Edwar dh t ook
you through some features of M. Arar's detention
in New York that, in her view, raised the index of
suspi cion, was the termshe used. | think you
used the term"red flags".

| would like to perhaps relate to
you some of the things that m ght fall on the
ot her side of the | edger, that m ght have caused
Canadi an consul ar officials to think that this

probably would unfold in the normal way, and when
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| say "the normal way", | mean with the result
that M. Arar would ultimtely be deported to
Canada.

He was -- | think our evidence is
clear -- reported mssing by his famly, first of
all, on Septenber 29th and the U.S. acknow edged
his detention by October 1st. So the United
States was prepared to acknow edge that indeed
they did have M. Arar in detention.

Next, a consul ar visit was
arranged on October 3rd. So there was no deni al
of consul ar access. W can certainly argue about
whet her it was as timely as one would Iike, but
the United States was quite prepared to grant
Canada consul ar assistance to this individual.

Next, he was able to retain
counsel, or certainly to take steps to retain
counsel. | understand there is a dispute on the
part of counsel whether she was ultimtely
formally retained or not, but he was able to take
steps to retain counsel. That was not denied to
hi m

Funds coul d be provided to himto
hel p hi m address certain personal needs while he

was i n detention.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5769

You have heard about the 9th fl oor
of the MDC and two ot her cases that Canadi an
consul ar officials had experience with, both of
whom ended up being renmoved to Canada after
several nmonths.

So the understanding on the part
of consul ar officials was that MDC was not
generally used for deportation cases but more for
security cases where detention would be pending
FBI investigation, and at least, in the case of
t he two dual nationals that Canada had dealt with
previously, both of them ended up in Canada.

MR. YALE-LOEHR: Can | just ask a
point of clarification?

Were those two ot her individuals
deported back to Canada before Oct ober of 2002 or
after?

MR. FOTHERGI LL: | believe it is
bef ore.

MR. YALE- LOEHR: Okay.

MR. FOTHERGI LL: Finally, that the
| awyer was contacted to attend some kind of -- |
hesitate to use the word hearing. It seens to be
more in the nature of an interview, but that there

was some kind of |egal process underway when
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unexpectedly, fromthe point of view of Canadi an
officials, M. Arar was noved to Syri a.

And | am wondering if that perhaps
will allowyou to conclude that perhaps the
situation wasn't as clear as Ms Edwardh makes it
out to be; that the red flags may have been rai sed
but the green flags equally were being raised in
several instances, indicating that this was not an
exceptional case.

MR. YALE-LOEHR: Those facts to nme
indicate that a process was going forward, that
there was some kind of determ nation that was
going to be made about M. Arar, but they do not
to me indicate either way where he was going to be
removed to

| don't see anything fromthe
facts you outlined to me that | could tell from
t hose facts that he was going to end up back in
Canada as opposed to Syri a.

MR. FOTHERGI LL: Now there are at
| east two ot her possible destinations where
M. Arar could have gone, are there not?

The first one, which I think was
quite summarily di sm ssed, was Guantananmo Bay.

But am | right in thinking that Guantanano Bay
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does not only hold individuals who have been
det ai ned i n Af ghani stan, but al so hol ds

i ndi vi dual s who were detained in Indonesia and
Paki stan and, | amtold, although I haven't been
gi ven a name, even a case of a United States
citizen who was detained in the Chicago area on
suspi cion of making a dirty bomb?

These people al so ended up in
Guant anano Bay?

MS HALL: | am not an expert on
detenti ons at Guantananmo Bay. | think what is
crucial about Guantananmo Bay is that all of the
peopl e who are detained there have been | abel ed as
eneny conmbatants and have di sappeared into this
so-called | egal black hol e.

Agai n, that enemy conbatant | abel
specifically derives fromprovisions in
international humanitarian | aw.

M. Arar's case clearly did not
fall within the anmbit of international
humani tarian | aw. Nobody has ever argued that.
If that is in the facts that you have gat hered at
your hearings, | have no know edge of that. |
have never heard that before.

It would strike me as extrenely
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odd for that body of |law to govern in any way
whet her or not a foreigner was adm ssible to the
United States under M. Arar's circumstances. In
the same way that you say you have never heard of
a case of renmoval fromexpedited -- we have not
heard of an expedited renmoval procedure ending in
a transfer to Guantanano Bay.

MR. FOTHERGI LL: No, but as we
have made it clear froma nunmber of different
perspectives now, M. Arar's case was not usual.

MS HALL: M. Arar's case ...

MR. FOTHERGI LL: M. Arar's case
was not usual .

MS HALL: In some aspects aren't
you maki ng the argument for us? |If you say that
M. Arar's case is not usual, then why woul d al
the normal rules apply in ternms of what your
consul ar officials believed?

MR. FOTHERGI LL: Granted. But
what's interesting is that it seens that,
dependi ng on which issue we are tal king about,
sonmebody is arguing for something being usual and
sonmebody is arguing for something not being usual.
Really, what it comes down to is that the

situation is not clear.
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| am not suggesting to you that
Guant anano Bay was |ikely, but I am suggesting it
was a possibility in addition to Canada or Syri a.

MS HALL: | actually would reject
t he idea that Guantanamp Bay was a possibility.
The examples that | brought up with respect to
Guant anano Bay rel ated specifically to accessing
assurances to render them back to their home or
other third countries. It was not in any way to
indicate that | thought that that was a
possibility for a transfer for M. Arar.

MR. YALE-LOEHR: To add to that,
again | amnot an expert on Guantanano Bay either,
| don't know much about the Jose Padilla case,
which is the case that you are referring to of a
U.S. citizen who tried to enter at O Hare and then
was taken to Guantanano Bay.

But | don't know of any procedure
t hat was involved. | think he was sent directly
to Guantanano Bay. By contrast here, M. Arar was
in some kind of imm gration proceeding.

MR. FOTHERGI LL: All right. And
what about Zurich?

MR. YALE-LOEHR: Zurich? As | say

in my report on page 12, normally if people conme
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into the United States and they are placed in
normal removal proceedings, and they are

determ ned to be renmpovabl e, they are sent back to
t he country fromwhich they came, in which case

t hat woul d be Zurich.

However, M. Arar was not in
normal removal proceedings. He was in expedited
removal proceedi ngs and therefore the normal
procedures did not apply.

And | say in nmy point here on page
12 that if you are not put in normal renoval
proceedi ngs, then the individual may designate one
country to which they want to return.

So since he did not designate
Zurich, | presune that was not a possibility given
t he procedural stature of his case.

MR. FOTHERGI LL: But you wil
agree with me that the normal renmoval procedure
woul d see M. Arar returned to Zurich,

Swi tzerl and, his |last point of departure, as
opposed to either Canada or Syri a.

MR. YALE-LOEHR: Under the normal
procedure no, he wouldn't go back to Zurich,
because he is a citizen of either Canada or Syri a.

Normal Iy you send peopl e back to their home
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country. The fact that the regul ati ons say you
may go back to the country fromwhich you cane is
based on the assumption that you usually come from
t he country of which you are a citizen.

MR. FOTHERGI LL: Right, or one of
the four criteria are net.

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: The fourth one
being that it is considered -- let nme try to use
the correct |anguage. It is considered
prejudicial to the interests of the United States.

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: To send the
i ndi vidual to a country which he has desi gnated.

| am not sure that Switzerl and
woul d hel p much, but that would be another option.

MR. YALE-LOEHR: Theoretically,
yes.

MR. FOTHERGI LL: | am about to

move to anot her subject. W could break now

per haps.

THE COWM SSI ONER:  All right. W
will take a break.

Why don't we break for just ten
m nut es.
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--- Upon recessing at 3:38 p.m /
Suspension a 15 h 38

--- Upon resum ng at 3:53 p.m /
Reprise a 15 h 53

THE REGH STRAR: Pl ease be seat ed.
Veui l | ez-vous asseoir.

THE COVM SSI ONER:

M. Fothergill...?

MR. FOTHERGI LL: Conmm ssioner, |
understand that Ms Hall has sonme additional
comments she would like to make in relation to the
matter we were just discussing so | would like to
give her that opportunity.

THE COMM SSI ONER: Certainly.

MS HALL: | would just like to
take of f on Professor Yal e-Loehr's point that what
you descri bed when you were tal king about the
so-called green flags appeared to be very
process-oriented. But what | was tal king about in
terms of red flags are things that are
counter-intuitive in terms of ordinary process,

t hat mean that somehow there is an interruption in
what is normal.

| woul d point specifically,

at this point, to two specific things that have
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been made known to us through the course of our
testi nony.

One is the fact that an I NS
official expressly conveyed to a Canadi an consul ar
official that this case was not normal, that it
was, in fact, exceptional, so exceptional that the
Ambassador -- it should come within the auspices
of the Ambassador.

That is really extraordinary, and
| think that that is something quite different
t han was the normal process being followed and a
significant red fl ag.

The second thing is the call to
t he RCMP aski ng questi ons about adm ssibility back
to Canada. This is counter to normal process in
t he nmost profound way.

He is a Canadian citizen. It
was obvi ously known to the United States
government that he would be adm ssible to his own
country. But then to say, "If you admt himwill
you arrest himand detain himand then charge
him" and in the absence -- | mean, inmplicit in
the question is: |If you say no, then what then
can we do? What are the alternatives to what we

are asking you?
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So | have to be quite honest with
you, | do think that the red flags tip this in
favour of extra caution and a should have known or
shoul d have suspected nentality on the part of
Canadi an consul ar officials.

MR. FOTHERGI LL: We ri sk,
Comm ssi oner, descending into argunment here, but
t hi nk that one point that perhaps could be made in
relation to the first fact that you draw attention
to, the seriousness of the case, is at this tinme
M. Arar did not yet have | egal counsel. Of
course one of the primary goals of consul ar
officials is to ensure that the individual
receives |l egal representation so that that
i ndi vidual can be properly defended under the | aws
of the country where that individual is detained.

So while it is quite possibly true
to say that red flags went up early fromthe point
of view of a consular official when a right of
consul ar access is given and then subsequently the
individual is able to retain locally trained |egal
expertise, then the flag starts to go down a
little bit?

MS HALL: At the risk of arguing,

| would say that the INS official did not say,
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"Man, this guy needs a |lawyer."” The INS official
said "Man, this guy needs your Anbassador," at a
very high | evel because the case is so serious.

MR. FOTHERGI LL: Granted.

Can you rem nd nme of the other
poi nt that you wanted to enphasi ze?

MS HALL: The call to the RCWVP
about adm ssibility to Canada.

MR. FOTHERGI LL: That's right.

One possible interpretation is --
maybe you can help us here -- is it not comon
practice when a country is delivering an

i ndi vidual to a second country to determ ne

whet her there are any outstanding warrants, or the

like, inrelation to that person, such that the
i ndi vi dual should be delivered not just to the
border but actually into the custody of the
receiving State?

I s that not a common practice?

MS HALL: | believe that that
information -- what is curious to nme about this
is -- 1 would like to be rem nded of the date of
t he phone call, however.

MR. FOTHERGI LL: | believe it is

Oct ober 5t h.
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MS HALL: October 5th.
Oct ober 5t h.

It seenms pretty late in the game
to determ ne whet her or not an outstandi ng arrest
war rant had been i ssued by the Canadi an
authorities for this man. He had already been in
detention a total of 5-10 days.

There were opportunities within
t hose 10 days for that information to be exchanged
much before October 5th. It strikes nme as quite
odd that that late in the game a piece of
informati on that woul d have been essential in
terms of sending himback to Canada, an
out standi ng arrest warrant, which often, as well,
is acconpani ed by an extradition request by the
way - -

MR. FOTHERGI LL: Absol utely.

MS HALL: ~-- it strikes me as odd
t hat that information would have come into play so
| ate in the game.

MR. FOTHERGI LL: But it needn't be
as formal as an outstanding arrest warrant. What
| am suggesting is that if a State such as the
United States is going to return sonebody to

Canada, and particularly if the United States
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under st ands that this individual has been, or
i ndeed is presently, of interest to | aw
enforcement authorities in Canada, it strikes nme
as a reasonable courtesy to say, "Do you intend to
charge this individual? Because, if so, we wil
deliver himinto your custody as opposed to sinply
putting himon the next plane up to Canada"?

I s that not a reasonable
i nference and consistent with your understanding
of how these kinds of communicati ons proceed in
actual rendition -- and | use that in the normal
sense -- transfer of one person from one country

to anot her?

MS HALL: [|'msorry, would you
repeat what you just said? | was unfortunately
di stracted. | can hear the interpreter.

MR. FOTHERGI LL: It is not a
probl em

| "' m wonderi ng whether from your
experience it is comon when an individual is to
be transferred fromone jurisdiction to another to
i nqui re whether the jurisdiction wi shes to have
t hat individual delivered into custody as opposed
to merely taken to the border and let free?

MS HALL: In the rendition cases
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we have studi ed, we have virtually no cases where
sonmebody woul d be taken to a border and let free.
The whol e idea is that they would be i nmedi ately

taken into custody, either for the purpose of

war ehousi ng, as | suggested before, or

i nterrogation.

MR. FOTHERGI LL: But in ternms of
transfer of people fromthe United States to
Canada, which |I expect is not an unconmon
occurrence, they would not ordinarily be delivered
into the custody of Canadi an officials unless
Canadi an officials indicated an intention to
charge or detain thenf

MS HALL: As | stated before, it
woul d occur to me that within the first 10 days of
detention that that information would have been
wel | - known.

MR. FOTHERGI LL: Let me nove to
anot her subject, which is the Agiza case. |
think, Ms Hall, you suggested there were some
parallels with the case of M. Arar.

| wonder if you will agree with
me that there are also some quite noteworthy
di fferences.

First of all, M. Agiza makes his
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conmplaint in June 2003 and we receive the decision
finally in May of 2005.

Correct?

MS HALL: Yes.

MR. FOTHERGI LL: So insofar as
t hese circunmstances m ght provide some kind of
warning to anybody, it conmes too late in the day
to really assist in Canadian officials’
under st andi ng of what was happening to M. Arar at
the time, unless of course they were devoted
readers of the Washi ngton Post?

MS HALL: Point taken.

MR. FOTHERGI LL: But turning to
t he substance, the Swedi sh authorities knew he was
goi ng to Egypt and surely that is of critical
significance?

MS HALL: The Swedi sh authorities
knew he was going to Egypt based on assurances
that they thensel ves brokered.

MR. FOTHERGI LL: Yes.

MS HALL: They did not know t he
extent of the U S. involvenent.

What is crucial in terms of the
U.S. involvement is that there was never any --

t hat what the CAT criticized the Swedes for was
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subordi nates to the United States, utter deference
to the United States, no halting of what was
essentially a transfer to risk of torture.

That is where | draw the parall el
with these cases. Deference -- | would argue that
those are the parallels that nmake the difference
vis-a-vis the human rights violation at hand.

MR. FOTHERGI LL: But if this was
to be a true parallel, presumably Canadi an
officials would need to know that M. Arar was
going to be removed to Syria and woul d have to
acqui esce and woul d have to place reliance on
assurances that perhaps they ought not to?

MS HALL: Or just sinmply have
chosen not to act --

MR. FOTHERGI LL: Yes.

MS HALL: -- in any way so that the
utter deference principle would have operated in
t hese circunmstances as well.

But goi ng back to our prior
di scussion, | think the concern about whet her
Canadi an officials did know or should have known
or should have suspected still comes into play
here. The Swedish officials should have known

when U.S. authorities offered a plane and showed
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up at the airport with a cadre of U. S. operatives
t hat somet hing was wrong. Now, that perhaps
was -- that was their big red flag.

The key is: What was the
obligation of the State at that point? The
obligation at that point, according to the CAT,
was that the Swedes should have made every effort,
given that red flag, to halt the transfer.

That is where | see the parallel
wi th Canada. We don't have evidence that Canada
made every effort at the highest |evel, scream ng
as loud as it could, to ensure that this man was
sent back to Canada.

MR. FOTHERGI LL: But you are, if
you will forgive my saying so, assum ng a
fundamental fact which is in issue, and that is
whet her in fact Canadi an officials knew, or
reasonably ought to have known, that he was goi ng
to be deported to Syria. By contrast, in the
Swedi sh exanpl e, they knew full well that the
i ndi vi dual was being renoved to Egypt.

MS HALL: That is correct.

MR. FOTHERGI LL: I want to talk to
you a little bit about consular matters and the

manner in which consul ar assistance is provided.
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| take it that you are not,
properly speaking, an expert in offering consul ar
services in countries with poor human rights
records, either of you?

MR. YALE- LOEHR: No.

MS HALL: Neither of us.

MR. FOTHERGI LL: | don't mean that
as a facetious question. | understand that you
bot h have experience in international relations.

But you will agree with me that
ext endi ng consul ar services in difficult country
conditions is something of an art form where an
intimte know edge of how the country operates and
what is a reasonable risk to take in trying to
of fer consul ar services, these are all areas of
expertise in their own right, are they not?

MS HALL: They are in fact, but |
woul d posit that the practice of diplomacy, the
practice of offering consular protection, is
j uxt aposed with the absolute obligation to ensure
t hat acts of torture do not occur. One |
understand to be nmore discretionary and be very
practice-based, but the other is an absol ute
obligation i ncumbent on every State actor to

ensure it does not occur, and therefore, in the
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conduct of consular visits, in the conduct of
consul ar protection, in the conduct of the art
form of consul ar protection, protection against
torture should be privileged over diplomacy, over
form Substance comes prior to formin this
particul ar dynam c

MR. FOTHERGI LL: | don't argue
with you about the |egal principle. It is a
guestion of how it is best inplenmented, given a
set of sometinmes very difficult circunmstances.

My friend Ms Edwardh al |l uded to
the fate of two other people, two other Canadi ans
who had been detained in Syria around the same
time as M. Arar. There was no consul ar access
given to those peopl e whatsoever. Syria quite
sinply deni ed consul ar access.

So when consul ar access was
afforded to M. Arar consul ar officials considered
this to be a significant breakthrough. Whatever
international | aw may have to say about the right
of consul ar access, the truth of the matter is
that Syria did not feel itself under an obligation
to extend a right of consular access to M. Arar.
So this was a very precious achievement that the

consul ar official did not want to rupture.
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| ' m suggesting to you that really
t he only person who can explain the decisions that
were made, for exanple whether it would have been
prudent to seek a confidential visit or not, is
t he consul ar official or the Ambassador who had
t hat decision to make.

Woul d you agree with that?

MS HALL: To some extent |I'm
curious about the notion of to what purpose the
preci ous achi evement.

My understandi ng of the
achi evement was to provide protection to a
nati onal of your country. |If that protection
could not be provided via the formthat this
interaction took, then doesn't that somehow
underm ne the whol e enterprise?

MR. FOTHERGI LL: I think
ultimately one m ght be faced with a difficult
choi ce between i nmperfect consul ar access and no
access at all, but presumably we |live in an
i mperfect world, and consul ar officials, being the
subject matter experts, would be in the best place
to explain why it was they chose, for exanmple, not
to seek a confidential visit?

MS HALL: But from ny perspective
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as a human rights | awyer, the end-game was the
same: M. Arar was subject to torture. The
consul ar visits did not make the difference.
Therefore, if they could not provide the
protection, what is the difference between no
consul ar visits and consul ar visits when the
outcome was an Article 3 violation?

MR. FOTHERGI LL: Again, | don't
want to descend into argument, and | think I wil
| eave that subject, but all I will note at the
moment is we haven't heard fromthe Anmbassador and
he may have anot her perspective to offer.

MS HALL: Not ed.

MR. FOTHERGI LL: I would Iike to
move, then, to the burden of proof for the
Conventi on Against Torture. | think this is a
subj ect area that | can discuss equally with both
of you.

| distributed to Ms Edwardh and
M. Caval luzzo before lunch a relatively recent
deci si on of our Federal Court of Appeal. | don't
know i f they nmentioned this to you, but | would
like to take a monment to discuss with you the
Canadi an under st andi ng of the burden of proof.

| wonder if | could ask the
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Regi strar to distribute copies of this case to
t hose who may want it.
--- Pause

THE COMM SSI ONER:  Shall we mark
that, M. Fothergill?

MR. FOTHERGI LL: It is a case, so
' m not sure it would ordinarily be marked.

THE COMM SSI ONER: It seens odd to
mark it, but |'mhappy to do it.

MR. FOTHERGI LL: |'m content for
it not to be marked, although I know we have done
it in the past.

THE COWMM SSI ONER: We have.

MR. FOTHERGI LL: Fair enough.

Per haps we shoul d.

THE COMM SSI ONER: 123.

EXH BI' T NO. P-123: Feder al
Court of Appeal case between
Yi Mei Li, appellant, and The
M nister of Citizenship and

| mm gration, respondent,
heard Novenmber 30, 2004

MR. FOTHERGI LL: Perhaps if we can
just turn to page 4 of this decision, you will see

on paragraph 17 the excerpt fromthe operative
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article, Article 3 of the Convention Agai nst

Torture, which of course you are famliar with.
"No State Party shall expel,
return ( refouler') or
extradite a person to anot her
State where there are
substantial grounds for
believing that he would be in
danger of being subjected to
torture.”

| wonder if | could ask you, just
as a prelimnary matter, how either Human Ri ghts
Watch or other organizations with which you are
affiliated interpret that standard?

What does that standard mean? |Is
it something | ess than the bal ance of
probabilities? Substantial grounds? 1Is it a
chance of torture?

What is the standard in your view?

MS HALL: Well, (a) it is quite
i mportant to note that the Comm ttee Agai nst
Torture itself has interpreted this --

MR. FOTHERGI LL: That is correct.
Yes.

MS HALL: -- under the only
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general coment they have issued in their history
on i ndividual petitions.

MR. FOTHERGI LL: Yes.

MS HALL: Human Ri ghts WAt ch
accepts the authoritative interpretation of the
Comm ttee Against Torture. | would turn you in
the materials specifically to general comment
number one where the commttee | ays out the fact
that the risk cannot be nerely theoretical or of
suspi cion, but it does not have to be highly
probabl e.

MR. FOTHERGI LL: Exactly. The
Comm ttee Against Torture gives us two outer
limts, if I can say that.

MS HALL: Exactly.

MR. FOTHERGI LL: It is something
more than mere possibility, but it is something
| ess than highly probable and, in fact, nmore
l'i kely than not, does fit within that spectrum

MS HALL: | believe that by
guantifying with a balance of probability standard
of proof that the United States governnment in its
under st andi ng does sonet hi ng that was not
contenpl ated by the CAT. These standards of proof

were well-known to the comm ttee members when they
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were drafting and, in fact, quite well-known to
t hem when they issued the coment.

So had they desired to have a
probabl e cause or a reasonabl e suspicion standard
or a bal ance of probability standard, they would
have chosen and articul ated that in the general
coment whose express purpose was to give
governments direction about the standard of proof.

MR. FOTHERGI LL: Are you able
to comment just as a matter of general
international practice how many countries adopt,
as a practical matter, a bal ance of probabilities,
more |likely than not test when adjudicating cases
of this kind?

MR. YALE- LOEHR: I don't know t he
answer to that question.

MS HALL: To ny know edge, the
United States governnment is the only country that
has expressed vis-a-vis an understanding that that
is the only standard that they will use, to ny
know edge.

MR. FOTHERGI LL: Do you know i f
the Comm ttee Against Torture has had anything to
say about that?

MS HALL: The United States
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government will report only for the second time in
May of 2006. The Commttee will develop its |ist
of questions for the U.S. in Novenmber of 2005. In
its first reporting the Commttee accepted this as
an understandi ng, and because it was not a
reservation --

MR. FOTHERGI LL: Yes.

MS HALL: -- understood the United
St ates government not to be derogating from
Article 3, which in any event they wouldn't have
been able to because there is no such thing as
der ogati on.

So | think the commttee expressed
concern that the United States had entered this
under st andi ng, but then | ooked at the | anguage,
the policy articulation under the Foreign Affairs
Ref orm and Restructuring Act and saw a disparity
bet ween t he understanding that the U. S. | odged
when t hey | odged their reservations and et cetera,
and the way the policy was articulated in the
United States, which was al most parallel to what
they found in the CAT.

At that stage there was very
[ittle jurisprudence in the United States, so ny

suspicion is that the commttee was waiting to see
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whet her the | anguage in the FARRA, which was the
i mpl ementing |legislation for the CAT in the United
States, the law in the United States, would obtain
and woul d be used in the jurisprudence, or whether
this | anguage of nore likely than not/a bal ance of
probability standard would play itself out in the
jurisprudence. | think a record of that will come
out when the U.S. reports the next tine.

MR. FOTHERGI LL: All right.

This decision, which is fromthe
Canadi an Federal Court of Appeal -- and |leave to
appeal to the Supreme Court of Canada |I'mtold was
denied -- was issued in January of 2005. We don't
need to review it in detail, but all | can tel
you is that the Court in this case found that the
reasonabl e probabilities test was consistent with
t he | anguage of Convention Against Torture and was
a proper legal test in the Canadi an context.

| don't know if that surprises
you or not, whether this nowis going to put
Canada the same as --

THE COWM SSI ONER: Did they adopt
t he bal ance of probabilities or...

MR. FOTHERGI LL: Perhaps it woul d

be worthwhile to go to some of the paragraphs.
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THE COMM SSI ONER: Just read the

par agr aph.

MR. FOTHERGI LL: Yes, rather

t han to. ..
Al |

headnote, that wil

right. If we start with the

gi ve you an idea of what at

| east the editors who prepared this decision for

publication thought.

"The standard of proof for

t he purposes of s. 97 of the
| mm gration Refugee
Protection Act ... was on a
bal ance of probabilities.
The wording ins. 97(1) of
the Act mrrored that of
Article 3 of the United

St at es Conventi on Agai nst
Torture .... Therefore, the
words were interpreted in the
same manner. Section 97(1)
was interpreted to mean that
t he requisite degree of
torture envisages in the
expression "~ believe on

substantial grounds to exist'
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was that the danger of
torture was nore |ikely than
not. The sanme standard of
proof applied to

s. 97(1)(b)."

THE COVM SSI ONER: " mcontent,
if you are satisfied that is an accurate
st at ement .

MR. FOTHERGI LL: Really it ends up
turning on nore a linguistic interpretation of
what m ght "substantial grounds"” mean. The Court
determ nes that the risk must be somet hing
greater --

THE COVM SSI ONER: More |ikely
t han not.

MR. FOTHERGI LL: More |ikely
than not. So it is ultimately the same standard
as, | think, is adopted in the United States.

You are of course famliar with
the recent report of the Comm ttee Agai nst Torture
about Canada's conpliance with the Conventi on
Agai nst Torture.

MS HALL: MM hmm

MR. FOTHERGI LL: We don't need to

refer toit, | don't think, unless you would Iike
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to, but | take it you would agree with me that
there is no concern expressed in the nost recent
report of the Comm ttee Agai nst Torture about
Canada's adoption through its judicial process of
this standard?

MS HALL: Not that | know of.

MR. FOTHERGI LL: | want to touch
very briefly on the issue of diplomatic
assurances. Let nme just say at the outset, | do
understand the reservations you both expressed
very el oquently about it. There is sonething
intuitively unsatisfying about accepting
assurances froma country that is known to viol ate
international | aw.

But |l et me ask you this, because |
t hi nk you mentioned that Canada does someti mes
seek di plomatic assurances: |If we accept that
substantial grounds or substantial risk of torture
is some sort of meani ngful standard, and there
will be cases where that standard is not met but a
concern of some kind remains, then perhaps in that
case di plomatic assurances m ght be useful.

Let me break that down a little
bit for you.

We have a country, just a
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fictitious country with a poor human rights
record, not an atrocious human rights record, but
a record where torture has been docunented, and we
have an indi vidual whom Canada wi shes to return to
t hat country. That individual is unable to
establish substantial grounds, is unable to
satisfy the adjudicator that it is nmore |ikely

t han not that the individual will be tortured.

Do you not agree with nme that in a
case |like that a diplomatic assurance could still
provi de some added protection and be legitimate if
t hat individual is going to be returned?

MS HALL: As you know, Human
Ri ghts Watch bases all of its conclusions and
| egal anal ysis on research

MR. FOTHERGI LL: Yes.

MS HALL: We draw the concl usion
t hat di plomatic assurances are an ineffective
saf eguard agai nst torture on dozens of cases, as
reflected in the April 2004 report and the Apri
2005 report.

We have never conme across a case
where a government has asked for diplomatic
assurances where there hasn't been a serious risk

of torture.
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Havi ng said that, what the CAT has
stated very clearly in general coment number 1 is
that a pattern of torture in a country of return,
or incidence of torture in a country of return,
are sinply not enough to prove that you have a
cl ai munder the Convention. The claimhas to be
acconpani ed by something nmore, and that is
evidence that it is personal to you specifically.

In the event that the risk is
personal to you, | would argue that that triggers
t he non-refoul ement obligation. That woul d
trigger the non-refoul ement obligation and the
duty not to return.

There is no duty, there is nothing
in the text that says then you go out and you seek
di pl omati c assurances.

So your hypothetical, with all due
respect to you, is faulty in the respect that it
doesn't give -- it actually gives grounds just to
deny CAT protection, sinply to deny CAT
protection.

MR. FOTHERGI LL: That is correct?

MS HALL: Because there has been
no claimthat personal risk obtains. It is only

when personal risk obtains that the
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non-refoul ement obligation is triggered.

Not every person who | odges a CAT
claimw Il get CAT protection.

Our idea, Human Ri ghts Watch's
position on this, is if you can establish that
there is personal risk then the non-refoul ement
obligation is triggered and assurances are not an
effective saf eguard.

MR. FOTHERGI LL: | understand. |
t hank you for that clarification, because | agree
with you absolutely that in the exanple |I gave you
t he Convention Agai nst Torture would actually
permt return w thout assurances.

What |' m suggesting is, in that
case di plomatic assurances m ght provide an added,
not compul sory, but still beneficial safeguard.

MS HALL: But | have argued, as
has Professor Yal e-Loehr, that they do not, in
fact, provide a safeguard. They would be
gratuitous in that case.

Woul d you like to comment ?

MR. YALE- LOEHR: I think what you
have seen -- Human Ri ghts Watch knows this much
better than | do -- actual practice of diplomtic

assurances as a practical matter sinmply do not
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provi de protection. They are not worth the piece
of paper that they are written on. So | don't see
any reason for them

Sure, if you want to go out and
feel good about having signed a diplomtic
assurance, that's fine, but given the instances
t hat Human Ri ght Watch has docunmented, they are
sinply not going to be effective.

MR. FOTHERGI LL: Thank you. I''m
going to nmove to ny | ast subject, which is what we
have come to refer to as the Monterey Protocol.

Prof essor Yal e-Loehr, you used
qui te enphatic | anguage in dism ssing this. You
said it doesn't do a dam t hing.

| thought | would read to you
what our M ni ster of Foreign Affairs had to say.
| "' mnot sure that this will change your m nd,
but I think you should know what he had to say in
def ence.

He i s addressing M. Cavalluzzo
and he began:

"1 would not be as cynical as
your question suggested to
me, | argely because ny

experience, in terms of the

StenoTran



© o0 N o o -~ wWw N P

N N N N NN RBP B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5803

practice between states is,
once these things get
consulted on, you have an
opportunity to bring other
people into the picture. |
mean, clearly this envisages
t hat the Director General of
t he Consul ar Affairs Bureau
in the Department of Foreign
Af fairs and I nternational
Trade will be advised by the
appropriate official in
Washi ngt on before anything
l'i ke this would happen
again."
Let nme pause there.
| think there was an observation
fromone of you that the protocol doesn't actually
tell you who is to do what. In fact, it does
identify principal points of contact, and we will
go to the document in a moment, but that is what
he is referring to there.
He conti nues:
"Once that is done, alarm

bells are going to go off al
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over the place, and if
necessary, we can ratchet it
up, call in the Prime

M ni ster and the President.
But you can be sure that the
Prime Mnister's Office could
phone Andy Card in the White
House.

There woul d be a whol e
host of i mmedi ate responses
that we could get to that
woul d nmove this to an action
| evel that | believe would
make it virtually most
unli kely that they would go
ahead in the light of a
Canadi an gover nment
obj ection, just because you
are going to have such a high
| evel of action on the file.

So | can't put it any
hi gher than that, sir, but I
really do believe that this
is a very effective

protecti on against this
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happening in the future,
because of the nature of what
consequences would flow from
consul tation and the
opportunity that it would
give us to take that to the

hi ghest | evels for reflection

fromthe United States."”

One final paragraph:

"1f, as you say, they were
determ ned absolutely they
were going to do it, there is
not hi ng we could do to stop
them fromdoing it. But
that's exactly why they
woul dn't sign any such
agreement. They are not
going to bind thenmsel ves
because they can't foresee
unusual or unforeseen
circumstances in the future
where they would fetter their
di scretion.

But | believe this is a

very effective protection for
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Canadi ans, given the nature
of how things work in
i nternati onal practice."

Perhaps | will give you just,
first of all, an opportunity to comment on that
and ask you whet her you think there is any force
at all to this, if I can put this, real-politic
account of how the Monterey Protocol is intended
to work?

MR. YALE-LOEHR: | guess | have
two comments. One, it doesn't have any | egal
force. So in that sense if the Americans want to
deport someone to a foreign country despite this
Memor andum of Under st andi ng, they could do so with
i mpunity and basically ignore it.

Two, | guess we will just have to
see how it plays out in the real world over tinme.
Nei t her you nor | have the experience to know how
seriously the Americans are going to take this
Menor andum of Under st andi ng.

MR. FOTHERGI LL: Fair enough.

The next aspect of your earlier
comments on this that | would |like to address is
t hi nk you suggested that what happened in the case

of M. Arar was essentially exactly what is
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envi saged in this protocol and so it doesn't
actually provide any additional protection.

Do you remenber saying that?

MR. YALE- LOEHR: Yes.

MR. FOTHERGI LL: Coul d we have a
| ook at the protocol itself. It is at tab 24 of
Exhi bit P-120.

THE COWMM SSI ONER: Of Exhibit...?

MR. FOTHERGI LL: Of Exhibit P-120.
It is the | arge binder that was prepared for these
wi t nesses. Tab 24.

The first thing | would like to
draw your attention to is the heading of this
under standing. You will see right away that it is
a "Canada- US Under st andi ng Reached On Remopval of
Nationals To Third Countries".

The point that | would like to
draw to your attention is this is a protocol that
is only activated in a case where the United
St at es acknow edges that it is contenplating
removi ng an individual to a third country. |
suggest to you that that is a different situation
fromthe one that obtained in the case of M. Arar
in that there was no formal notification to

Canadi an officials that M. Arar was to be remved
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to athird country.

Now, you may say perhaps
Canadi an officials ought to suspect, but the fact
of the matter is there was no formal notification
to that effect.

So | suggest to you that that is
one significant difference between M. Arar's
circumstances and the circumstances in which this
protocol would be triggered?

MR. YALE- LOEHR: If I can
under st and your question correctly, you are saying
t hat because of this understanding once the United
St ates has made the decision to renove someone to
a third country, like M. Arar, they would have
to, under this Menorandum of Understanding,

t hereby at that point in time notify Canadi an
officials?

MR. FOTHERG LL: Yes, they woul d.

MR. YALE-LOEHR: And they did not
do that in this particular case?

MR. FOTHERGI LL: That is correct,
t hey did not.

| appreciate this is still a
matter for the Comm ssioner ultimately to decide,

but | don't think I'"m m scharacterizing the
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evi dence when | say that people who have testified
have consistently said that they were not formally
notified of the U S. intention to remove M. Arar
to Syria. |'msuggesting this protocol would
requi re an explicit acknow edgment on the part of
the United States that it was contenpl ating
removi ng a Canadi an to a country other than Canada
and i ndeed woul d have to identify what that
country was.

MS HALL: | guess one of the
concerns that | would raise is why in the case of
M. Arar did the American government not notify
you in that case and what makes the Canadi an
government think that a non-binding understanding
woul d | ead themto do that subsequently?

MR. FOTHERGI LL: That is a
fair question.

MR. YALE- LOEHR: I would al so
poi nt out, if you | ook at the actual text of the
Menmor andum of Under standi ng, which is on
effectively page 2 of tab 24, this is the letter
fromBill Grahamto Secretary of State Colin
Powel | .

MR. FOTHERGI LL: Ri ght .

MR. YALE-LOEHR: This is
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par agraph 4:
"Simlarly, when a known
Canadi an national is to be
subject to involuntary
removal fromthe United
States to a country ot her
t han Canada, except in cases
of extradition, the United
St ates undertakes to advise
t he Canadi an principal point
of contact of the intended
removal . "

The word "involuntary" there
think is inportant. Again, | don't understand
exactly what that point means, but here there was
two choices: He could be removed to Canada or he
could be removed to Syria. So technically, under
a | egal perspective, I'mnot sure that they woul d
be bound to notify the Canadi an authorities if
anot her Arar-type situation occurred.

MR. FOTHERGI LL: "' mnot sure
agree with you, because presumably M. Arar's
removal to Syria rather than Canada was
involuntary fromhis perspective. So if he

indicates a desire to go to Canada and the United
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St ates decides they would rather send himto
Syria, | suggest to you that had this protocol
been in effect at the time the United States woul d
have been obliged to i nform Canada of an i npendi ng
involuntary removal to a third country, namely
Syria, and woul d have to, | suggest, have
identified that third country?

MR. YALE- LOEHR: Possi bl y. I
mean we need clarification of the Menorandum of
Under st andi ng to make sure that your understanding
of it is effectively what the Americans al so
t hi nk of this.

MR. FOTHERGI LL: All right.

Then | mention just in passing in
fact principal points of contact are identified on
the same page of the letter that you took us to?

MR. YALE-LOEHR: Correct.

MR. FOTHERGI LL: Then returning to
Ms Hall's question, if they didn't tell us I ast
time why would they tell us now?

| woul d suggest that, first of
all, this is a much more formal mechani sm
| nsof ar as there was any consultation in the case
of M. Arar it was either informally at the | aw

enforcement |evel or at a fairly low level at the
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consul ar | evel.

What we have here is points of
contact and it is worth noting what they are. The
Director General of the Consul ar Affairs Bureau of
t he Department of Foreign Affairs in Canada, and
for the United States the principal point of
contact is the Assistant Secretary for Consul ar
Af fairs at the Departnment of State, so | suggest
t hat these are high-level consul ar points of
contact, unlike what happened with M. Arar?

MR. YALE-LOEHR: | don't mean to
be argunentative and | don't know all of the
facts, but |I would point to two things that I
believe are in the record.

Nunmber one, that someone, |
believe it was an imm gration official in the
United States, said that you should take this up
wi th your Ambassador, this is a serious case.

That to me means that it was a serious case and
either it was raised to the Ambassador's | evel or
shoul d have been raised to the Anbassador's | evel.

Al so | believe there may be
something in the record about Colin Powell telling
Bill Graham you know, "I know more about this

t han you do. Why don't you know as much about
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it." Maybe I'm m scharacterizing --

MR. FOTHERGI LL: That was quite
a bit later, and certainly not at the tinme that
the Americans were still deciding what to do with
M. Arar.

MR. YALE- LOEHR: Okay.

MR. FOTHERGI LL: The final thing
woul d suggest to you that makes it exceedingly
unli kely that M. Arar's circumstances will repeat
is the fact quite sinply of M. Arar's
circunmstances and the aftermath, and the sort of
proceedi ng that we are now participating in, and
t he fact that he has focused enornous attention on
his situation that has gal vani zed politicians at
t he highest levels in both countries to, at a
m ni mum enter into a protocol such as this.

So M. Arar, in fact, serves
as his own corrective to prevent it from happening
agai n.

MS HALL: May | make an
observati on on that point?

MR. FOTHERGI LL: Pl ease.

MS HALL: I'mreally struck by
t he Canadi an government putting this forward in

this way.
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I n personal injury cases in the
United States one of the key pieces of evidence
that is entered after the fact indicate that a
corporation or some other person was liable is a
change in practice. Why would you change the
practice if something hadn't gone awry in the
prior procedure?

What |'mtroubled by, by entering
into this Comm ssion of Inquiry is that this
Comm ssion of Inquiry is tasked with trying to
understand the actions of Canadian officials at
the time that M. Arar was in detention in the
United States, at the time of transfer and, ny
understanding is during portions of his time in
Syria, to determ ne whether or not the Canadi an
government or Canadi an government officials are
['iable for human rights violations related to his
treat ment.

MR. FOTHERGI LL: If | can stop
you there, that isn't quite right. Indeed this
Comm ssion of Inquiry is expressly precluded from
maki ng findings of liability of either civil or
crimnal law. Indeed a comm ssion of inquiry is
to air the circunmstances, find out what happened

and make recomendations to ensure that they do
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not happen again.

| don't think anybody in this
roomis pretending that there are not very
serious questions arising fromM. Arar's
circumstances. The mere fact that he was sent to
Syria and detai ned wi thout charge for a year is
clearly wrong.

MS HALL: MM hmm

MR. FOTHERGI LL: We are trying to
determ ne what role, if any, Canadian officials
pl ayed in that. That is why in that context we
can point to things that the Canadi an gover nment
has done to prevent simlar circunstances from
happening in the future.

It is, | think, freely
acknowl edged t hat what occurred to M. Arar should
not happen again.

MS HALL: Well then let me speak
to the character of the Monterey Protocol.

The Monterey Protocol has the sanme
status in | aw as di plomati c assurances do. They
are menorandunms of understanding -- as a matter of
fact, some of the assurances that we have
coll ected actually have Memorandum of

Under st anding at the top. They are negotiated by
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relatively high-level officials of two different
governments. They are articulated actually with
nore text in some instances than this particul ar
agreement, and yet we find that they are
ineffective, they are not abided by, they are

| egal Iy unenforceabl e, they are operationally
unwor kabl e.

So | would draw a parallel between
the very type of bilateral understanding that we
have been di scussing today in ternms of assurances
and this particular accord.

MR. FOTHERGI LL: But based on your
under st andi ng of how the international arena
functions, surely you will at | east acknow edge
that this protocol is better than nothing?

MS HALL: Acknowl edged.

MR. YALE- LOEHR: No.

MR. FOTHERGI LL: All right. Thank
you very much.

THE COWMM SSI ONER: Thank you. Di d
you have any -- you had a question?

MS ROUSSEL: | woul d have a couple
of questions, if you --

THE COMM SSI ONER: Pl ease.

Do you want to come up to one of
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t he podiuns? Probably this one over to my right
i's good.

--- Pause

EXAM NATI ON

MS ROUSSEL: My name is Sylvie
Roussel and | act for Maureen Girvan who was the
consul in New York.

| would have a couple of questions
for you regarding the so-called red flags that you
referred to in your testinmony.

First of all, | just want to nake
sure that | understand correctly. It is clear
fromyour evidence that you are not aware of any
cases either prior or post M. Arar of rendition
out of the United States?

MS HALL: Not to nmy know edge.

MR. YALE- LOEHR: Not to ny
know edge.

MS ROUSSEL: It is also your
evi dence that you have no know edge of other cases
of expedited renoval ?

MR. YALE- LOEHR: Not under
section 235(c).

MS ROUSSEL: Okay. Now, if we

speak of these flags that you referred to -- and
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will refer you to some of the evidence and | want
to cover what a reasonabl e working assunption

woul d be in the case of the Canadian officials in
New Yor k, what they were dealing with at the tinme.

You have an individual who
has been detained and is being held at MDC, and in
fact what we do know fromthe record is that prior
to M. Arar being detained there were two ot her
i ndi vi dual s who had been held on the 9th fl oor at
MDC on suspicions of terrorist activities.

I n both those cases -- and | wil
refer to P-53 and P-54 for the evidence. | can
just read it to you for your information. These
are summari es that were prepared of the two
precedents that the individuals had in mnd in New
York. One is called "A Sunmary of the Detention
and Deportation of M. Y".

"M. Y is a landed i mm grant
in Canada. He was arrested
in New York in September

2001. He was held at the

Met r opol itan Detention Centre
and listed on their speci al
list for high security

i nmat es who are housed in the
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nost secure wi ng of MDC.

In early December 2001,
whil e visiting another
Canadi an detainee, M. X, a
consul ar official, became
aware of M. Y's detention.
MDC | ater confirmed that they
were, in fact, holding M. Y.
Consul ar visits took place in
Decenmber 2001, January,
February, and March 2002. On
t he January visit, M. Y
i ndi cated he had a private
attorney. The attorney |ater
advi sed that he was no | onger
wor king for M. Y. The
consul ate then sought to
arrange for | egal
representation. The Centre
of Constitutional Rights then
advi sed that they woul d
represent M. Y.

In March, the consul ate
was advised that M. Y would

be deported, and in April
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2002 M. Y was deported to
Canada." (As read)
The ot her precedent that the
Canadi an officials were working with is M. X
The names of these individuals have been protected

for confidentiality reasons.
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"M. X is a Canadian citizen.
He was arrested in New YorKk
in Septenmber 2001 and was
hel d at the Metropolitan
Detention Center and |isted
on their special list for
hi gh security i nmates who are
housed in the npst secure
wing of MDC. M. X canme to

t he attention of the Canadi an
consul ate in New York in

Oct ober 2001, so one nmonth

| ater, when his wife, |ocated
in Toronto, advised Foreign
Affairs that she had not
heard fromhimin two weeks.
Despite repeated attenpts to
| ocate Mr. X at vari ous

prisons, including MDC, his
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| ocation remai ned unknown
until m d- Novenmber 2001 when
his private | awyer called the
consul ate to advise that he
was at MDC and had been there
since Septenber." (As read)

Now, it goes on.

"At the end of the day, in
April, M. X was sentenced to
time served and deported to
Canada." (As read)

So in both these cases the
i ndi vidual s were held on the 9th floor for
security violations and were then deported to
Canada several nonths | ater.

Now in the case of M. Arar the
evi dence has shown that, in fact, on October 1st
he did make a phone call to his mother-in-Iaw.

The evidence al so shows that the Canadi an
consul ate got confirmation that he was being held
at MDC.

We al so have evidence that he then
made anot her call to his brother. W have
evi dence that the Canadi an consul was told on

Oct ober 1st that -- and |'"mreferring to tab 11.
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| f you want to use Volume 1, you have been
referred to this document.

A | ot of enphasis has been put
on the statement that this should be brought to
t he highest |level, but prior to that, again if |
draw your attention to the second paragraph, we
say.

"Also contacted the
Deportation I NS section in
New Jersey. Spoke to Officer
who advi sed us that they
had no I NS deportation file
on subject, and suggested
that it was unlikely that
subj ect was a deportation
case, as MDC does not hold
deportation cases. He
referred us back to MDC..."

Then we have the other phone cal
t hat says we need to go to the highest |evel.

Would it not be a reasonable
assunption that instead of being an assunption
t hat he woul d be deported to Syria it would be a
reasonabl e assunmpti on that maybe the type of

charge that M. Arar would be held under was of a
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serious nature in the sense we are talking
terrorisn?

Woul d that be a reasonabl e
assunpti on of understanding fromthose
conversations, in your opinion?

MR. YALE-LOEHR: 1|s your question
t hat, based on the summary of facts, that M. Arar
was being held on nore serious charges than the
ot her two Canadi ans that we were just told about?

MS ROUSSEL: Exactly. And that
t hat may be why we were told, or the Canadi an
official was told, to contact somebody higher?

MS HALL: Can | just coment on
t hese cases and tal k about why I do not see these
as parallel cases.

I n neither one of these cases do
we have an issue of dual citizenship, (a).

MS ROUSSEL: Actually, we do have
dual citizenship in those cases.

MS HALL: In both cases? What was
the country of return?

MS ROUSSEL: One of them was, |
t hi nk, Paki stan? Both Paki st an.

MS HALL: Both were Pakistanis.

MS ROUSSEL: One is a permanent
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resi dent and the other one is a | anded i mm grant.

MS HALL: It |ooks to me from
t hese two cases that these are not CAT cases, and
we do not have any indication fromthe fact
patterns that you have |aid out for us, any
indications at all -- and perhaps you can
el aborate if there were CAT cl ains bei ng nmade at
that time, if there were expressed fears of return
to a country where they would be at risk of
torture, or whether there was an assunpti on made
by everyone, including the detainees, that they
woul d be sent back to Canada.

That woul d di stinguish, in fact,
M. Arar's case quite clearly, in terms of the
deportation itself.

The ot her question | would have
is, MDC was housing so-called high-security
det ai nees, but the | abel of an al - Qaeda
associ ati on was not pinned on the vast majority of
t hem

| would say that that is another
factor that clearly distinguishes M. Arar's case
fromthese cases.

So if you can el aborate and |l et ne

know whet her any of the red flags that | brought
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to your attention in terms of, you know, clains of
fears of torture that give rise to a CAT-1evel
consi deration, whether they obtained in these
cases, and whet her or not -- what was nmy second
point now? It is late in the day. It is very
|ate in the day. And whether or not these people
expressed fear that they would be returned to a
country other than Canada?

MR. YALE- LOEHR: And al - Qaeda.

MS HALL: And whet her they had
been | abell ed as al - Qaeda or bel onged to sone
other terrorist organization on a watchlist?

MS ROUSSEL: Well, | am not sure
that | see the significance -- and | don't want to
argue with you. But | don't think that I see the
significance between being held on terrorism
charges and being a nmenmber of al-Qaeda.

| think both are related to
terrorismand both are serious charges --

MS EDWARDH: | am sorry,

M. Comm ssioner. | don't believe we have any
evi dence that they were held on terrorist charges.
They were investigated in respect of connections,
but the only charges that were ever laid were

| ow-1 evel imm gration charges that resulted in
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deportation.

But there were no "terrorist"

char ges.
MS ROUSSEL: | may be m staken --
THE COMM SSI ONER: I think that is
t he case. | don't think there were, as | recall,

actual charges.

MS ROUSSEL: Well, maybe it is a
wrong assunption on nmy behalf, but it is because
they were in the security wing of the 9th floor of
the MDC. Now, | may --

MS HALL: There are hundreds of
det ai nees who were categorized as persons of
interest, persons of high interest, and the proxy
for detaining themas such were visa and
imm gration issues. This is not the reason that
M. Arar was being detained.

| think that the distinction
bet ween t hese two cases and M. Arar's case
strikes me as very clear. There are clear
di stinctions between these cases. To use these in
some way as an exanmpl e about why prior practice
woul d have fuelled a | ack of suspicion on the part
of Canadi an consul ar officials quite frankly

stri kes me as odd.
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MR. YALE-LOEHR: | can add one
ot her factor that | think should have raised
eyebrows at | east ampng Canadi ans, it is the fact
that M. Arar was charged under section 235(c),
which as | have pointed out is expedited renoval,
very unusual generally, and 235(c) is particularly
unusual

| don't know the facts of M. X
and M. Y, but based on the summaries, it |ooks
l'i ke they were placed in regular immgration
proceedi ngs.

So that fact, too, |I think could
be characterized, if not as not a red flag, at
| east as an orange flag for Canadi an consul ar
officials.

MS ROUSSEL: The point that | want
to make is that in both cases they are being held
on the 9th floor of MDC. And it is ny
under st anding that the policy of the U S. after
9/11 was that if you were -- that they would hold
you until you were cleared by the FBI, the CIA,
and others, and the INS, before they would |l et you
go. So they would keep you there until they were
confortable that you could | eave.

Now, in the case of M. Arar, this
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threat, the evidence shows that the threat of
deportation to Syria would have been made at the
airport, and then they transported himto MDC.

There is no evidence that that
threat was reiterated after he was at MDC.

G ven the precedents that the
Canadi an officials were dealing with, was it not a
reasonabl e wor ki ng assunption that they were
dealing with sonmebody who woul d not be put on a
pl ane four days |l ater and sent off in the m ddle
of the night to Syria; that in fact if there was
goi ng to be an expedited process, that he woul d be
sent back to Canada because they had acknow edged
Canadi an consul presence, they had acknow edged
Canadi an consul access, they had confirmed where
he was, he was given the right to a | awyer; and
t hat the only reasonabl e working assunption, given
that there were no other precedents to suggest
t hat he woul d be deported fromthe United States
to Syria, that the only place he would be sent
back woul d be either Canada or Zurich?

MS HALL: M. Arar stated very
clearly to Canadi an consul ar officials that he had
a fear. The fear m ght have been based on the

threat. What gives rise to a CAT claimis not the
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threat of the officials of the state in which a
person is; it is the person's fear that they wil
be sent back to a place where they are at risk of
torture. That is what the distinction --
MS ROUSSEL: But is that not
al ways a fear when you are dealing with dual
nationals, whether it be from Syria or Pakistan?
MS HALL: It doesn't seemto have

obtai ned in your other cases where they were dual

nationality. |[Is that right?
MS ROUSSEL: Well, | am not sure
what the record shows on this. | would have to

refresh nmy menory.

MR. CAVALLUZZO. There is no
evi dence of --

MS EDWARDH: | amsorry, | can't
hear you, M. Cavalluzzo.

MR. CAVALLUZZO. There is no
evi dence of such threats with the two other
i ndi vi dual s.

MS HALL: \Which means that the
| evelling of the threats, the | abelling of
al - Qaeda, those two factors al one distinguish
M. Arar's case. Okay, so those are two

substantive points of distinction.
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So when an I NS official says you
need to take this to a very high I evel, you know,
M. Arar's fears gave rise to a clai munder the
torture convention. All right?

That torture convention claimis
related to Article 3. Article 3 is related to a
transfer. It is related to a transfer to a pl ace
where a person would be at risk of torture.

There is kind of a | ogical
procedure that unfolds based on M. Arar's clains
t hat are not present in these cases.

MS ROUSSEL: Would you agree with
me, with the proposition that the other factors
are also to be weighed in the consideration of how
much of a probability that is going -- that he
woul d be deported back to Syria?

MR. YALE-LOEHR: Other factors
being...?

MS ROUSSEL: Well, the fact that
we have precedents, the fact that you have
yourself stated in evidence that there are no
ot her precedents; that the fact that there are no
precedents that he would be deported to Syria.

MS HALL: The fact that there are

no precedents means that -- the fact that there
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are no other precedents, in other words, the
assunpti on being that things would operate the way
t hey shoul d have operated -- fair enough? When,
in fact, what we have are several red flags -- |
amsorry to be the squeaky wheel on this issue.

We have several red flags placed
t hroughout the course of this process that
i ndi cate that what was normal, what was presumed,
what was antici pated, was not the case, that those
normal rules would not apply.

M. Arar's case was precisely
uni que, precisely unusual. However, acconpanied
by a series of signals, both fromhimand fromthe
United States authorities to the Canadi an
authorities that should have led to a suspicion
that this was not going to operate |ike these
cases and it was not going to operate along the
norms of consul ar exchanges to which the Canadi an
officials m ght have been used to in the past.

MS ROUSSEL: Let me ask you
anot her question. G ven the unusual nature of the
proceedi ngs used to have M. Arar renoved to
Syria, would you agree with the proposition that
if in fact Canadi an officials had brought this to

a higher level, as has been suggested, that in
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fact the U S. may have precipitated his removal ?
MS HALL: | cannot specul ate |i ke
that. That is pure specul ation.
MS ROUSSEL: But it is a

possibility?

MS HALL: | cannot comment.

MR. YALE- LOEHR: | don't know
either. | mean, they did send himto Syria. The
fact that -- you know, whether Canadi an officials

had i ntervened at an earlier stage would have
del ayed things or stopped things, | sinply don't
know.

MS ROUSSEL: | have no nore
guesti ons.

THE COWMM SSI ONER: Thank you.

M. Caval luzzo?

EXAM NATI ON

MR. CAVALLUzZZO: Just a coupl e of
poi nts, Conmm ssi oner.

You were asked a coupl e of
guestions concerning the uni queness of the Arar
file; in particular, whether this was the first
rendition fromthe United States and this was the
first occasion upon which 235(c), at |east to your

knowl edge, was used.
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| think you would agree with ne
anot her uni que circunstance which shoul d be
relevant in terms of the considerations taken into
account by Canadi an officials was that this was
the first time that a Canadi an citizen was
rendered or deported in these circunstances.

You woul d agree with that?

MS HALL: Yes.

MR. YALE- LOEHR: Yes.

MR. CAVALLUZZO: Ri ght. And on
behal f of the Canadian officials, presumably at
that point in time they had some faith in the
Canadi an passport and felt that it may have been
unli kely that Americans would deport a Canadi an
citizen?

MS HALL: Conceded. Yes.

MR. CAVALLUZZO: 1In terms of the
situation of consular officials and access and so
on, you were asked about consul ar access in Syria
and whet her there was any point to the consul ar
access if the torture was not term nated.

| think, to be fair to the
Canadi an officials in Damascus, the evidence woul d
appear to be that the physical torture at |east --

| eaving aside the nmental torture -- the physical
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torture occurred in the first week or two that
M. Arar was in Syria.

Woul dn't you agree with nme that
after that point in time, perhaps the periodic
visit of a Canadi an consul ar official may have a
di sincentive in terms of the Syrians in respect of
torture, continuing to physically torture the
individual? Or am |l m ssing the point here?

MS HALL: The i ncomuni cado
peri od, as Professor Yal e-Loehr noted, is the tinme
during which nost people are at risk of torture.

It is actually quite comon, even for people who
are detained over a nunber of years, for torture
to be nost intense right fromthe start in order
to extract information but also in order to ensure
t he peopl e understand where the power base lies in
terms of the detention.

MR. CAVALLUZZO: Ri ght .

MS HALL: So in ternms of the
dynam cs of torture, it is not so unusual for the
most intense period to be right up front and then,
with or without consular attention to a case, for
torture to dimnish as a routine is established
wi thin the prison or the detention facility and

the power locus is clearly identified, recognized
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and under st ood.

MR. CAVALLUZZO: But you would
agree with me that there is value -- even though
there may have been physical torture, intensive
physical torture at the beginning -- there is
val ue in having consul ar access to the individual
while they remain in detention in a country |ike
Syria with a poor human rights record.

You woul d agree with that?

MS HALL: | think theoretically,
given the fact that if the purpose of consul ar
attention to a case is to provi de added
protection, if that obtains, that added protection
can be secured, then of course. And that is the
whol e purpose of the regine.

MR. CAVALLUZZO: That is right.

MS HALL: But in the event that
t he consul ar access doesn't provide that
protection, then one could question the val ue.

MR. CAVALLUzZZO: All right.

The ot her aspect of the Syrian
detention that you were asked about was the
ambassador, and Ms Edwardh asked you questi ons
concerning himgetting a statement fromthe

Syrians, which was the product of their
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i nvestigation, and himbringing that information
back to Canada.

| guess the question that | would
have -- | appreciate the point you are making,
t hat that could be construed as a m xed signal
fromthe Syrians; that on the one hand you are
saying "send M. Arar back to Canada" and on the
ot her hand you are saying "give me all the
informati on you have on hint

But would you not agree with me
that there is value in a Canadian official, such
as the ambassador, having as much informati on as
possi bl e respecting how nuch i nformation the
Syrians had on M. Arar so that Canada woul d be in
a far better position to understand whet her
M. Arar was going to be charged, if he was going
to be charged, what information they had and so on
and so forth; in other words, to protect M. Arar
in the long run by getting as much information as
possi bl e?

Isn't that a valid concern that
t he ambassador m ght have in trying to get as nuch
informati on as possi bl e?

MS HALL: | think what conplicates

your question, deeply, deeply complicates it, is
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the notion that in the first visit there were
suspicions that M. Arar was being mstreated. |If
t hat fact obtains, then the idea that any Canadi an
official would have permtted, openly permtted
and col | aborated or cooperated with continuing
interrogations, all the while keeping a suspicion
of torture and ill-treatnment, not only violates
Canada's obligations but then taints the very
evidence for future use, any future use, because
it would necessarily be evidence extracted by
torture or other ill-treatnment.

The ot her question that | would
pose for this Comm ssion is whether evidence that
is extracted under those conditions is reliable
for any other purpose. What val ue does -- | nean,
it is one of the key questions in human rights,
whet her the evidence can be used because it is
extracted by torture but also at the practical
| evel whether that information is reliable.

And | would simply pose it as a
concern that any evidence that would have resulted
fromM. Arar's interrogations would have been
both tainted, because it was extracted under
torture, and woul d have been unreliable and

therefore of little use to the Canadi an

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5838

gover nnent .

MR. CAVALLUZZO: We are going to
be dealing with that specific issue tonorrow in
regard to the reliability of coerced confessions.

But as to the first point that you
rai se, | understand that the Convention Agai nst
Torture really only prohibits the use of such
statements as evidence in proceedi ngs.

I sn't that correct?

MS HALL: This is a question |
believe will come into play in the next year,
particularly with a House of Lords procedure with
respect to what are the appropriate uses, if any,
for evidence extracted under torture.

For example, the U K. governnment
has said, "Well, we are not going to use it in
crimnal proceedings; we are only going to use it
in intelligence purposes.”

So | can tell you (a), that that
guestion is under consideration, that there are
various international actors seized of the
guestion; that the notion of what constitutes a
proceeding will be a key question.

But in this case, if we | ook

back -- if I could just give you a different
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exanpl e of how this m ght play out.

| f evidence -- let's just take a
hypot hetical situation since | amnot fully sussed
on the facts in this case.

| f evidence that was used by the
Canadi an security service and the RCMP, if that
evi dence that was conveyed to the United States
government -- and, again, this is a hypothetical
situation -- if that evidence itself was extracted
under torture, so they got their hands on some
kind of intelligence; they passed that on to the
United States authorities, who then used that
evi dence as the basis to make the decision that
M. Arar was a menber of al-Qaeda, was a threat to
t he national security of the United States, and
t herefore should be sent back to a place where he
was at risk of torture. You see in that entire
process violation after violation after violation
of the Convention and the Prohibition Agai nst
Torture.

So | think that this question of
evi dence extracted under torture will be the next
guestion, the next big question in international
law, that will be decided in the next 12 nonths.

| amafraid that | really can't
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say anything nore than that. | do know the
questi on of whether only crim nal proceedings or
ot her proceedings will come to the fore.

MR. CAVALLUZZO: And you said that
is the issue, for exanple, of whether such
informati on can be used as security intelligence
or in respect of intelligence that a police force
has, probably will be faced by the House of Lords
this com ng sunmer.

MS HALL: And | suspect that in
t he context of the U S. reporting before the CAT,
that that will also be an issue of interrogation
for the United States government.

MR. CAVALLUZZO. The fi nal
guestion relates to some questions you were asked,
Prof essor Yal e-Loehr, concerning getting on to the
wat chlist, and we tal ked about the TECS/ NAILS
system

| would ask if the clerk could put
bef ore you Exhibit P-121.

MR. YALE- LOEHR: Is P-121 ny text
menmo?

MR. CAVALLUZZO: Yes. Actually,
it should be P-106, the chronol ogy.

MR. YALE- LOEHR: I have that,
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t hank you.
MR. CAVALLUZZO: You have that in
front of you?
In particular | would refer to the
second page. At the top it is December 1st, 2003,
and it says M NA. Now, MNAis the Mnister of
Foreign Affairs. So M nister of Foreign Affairs
Graham and Secretary of State Colin Powell speak
on the tel ephone.
"Powel |l informs that (1) the
Arar affair was triggered by
enquiries made by Canadi an
sources and that Arar woul d
not have been on the U. S.
radar screen had he not been
subj ect of attention by
Canadi an agencies."
| am wondering if that assists you
in trying to discern whether M. Arar's name got
onto a U. S. watchlist as a result of information
from Canadi an aut horities.
MR. YALE-LOEHR: Well, based on
this sentence, if these are the facts, if
Secretary of State Powell is correct in his

summary to the Canadi an authorities, it appears
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that the information fl owed from Canada -- perhaps
t hrough the RCMP or through some other source --
and made its way on to the U S. watchlist.

MR. CAVALLUZZO. The ot her
document -- M. Comm ssioner, we have seen this
document. It is been referred to, | believe, in
nmotions, but it has never been made an exhibit.

It is the letter to Representative
Mar key from Paul Kelly, who is the Assistant
Secretary of Legislative Affairs in the United
St ates Department of State, that | would
i ntroduce.

THE COWMM SSI ONER: Shoul d we mark
this as an exhibit?

MR. CAVALLUZZO: Yes, please.

THE COMM SSIONER: It is in one of
t he nmotion records, is it not? This has been
entered as an exhibit on a motion.

MR. CAVALLUZZO: | believe it was
part of the notion, one notion, and the notion at
this time | forget.

THE COVM SSIONER: We will mark it
as 124.

EXHI BI' T NO. P-124: Letter to
Edward Mar key, Menber of
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Congress, from Paul Kelly,
Assi stant Secretary
Legislative Affairs,
Department of State
MR. CAVALLUZZO: Now, this letter
to M. Markey -- and Ed Markey has been referred
to earlier. He is, as you know, the House of
Representative Congressman who introduced
| egislation relating to this particular issue.
Behind the letter from M. Kelly,
you will see a letter to the Honourable Colin
Powel | that was sent by M. Markey on Septenber
30th of 2003.
In the second paragraph,
M. Kelly, who is the Assistant Secretary,
Legislative Affairs, writes to M. Markey:
"While M. Arar's name was
pl aced on a terrorist |ookout
i st based on information
recei ved from Canada, the
decision to renove M. Arar
fromthe United States was
made by U.S. gover nment
officials based on our own

assessment of the security
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threat to the United States
posed by M. Arar."”

Now, does this document as well
assi st you in making a determ nation as to how
M. Arar's name may have gotten on to the | ookout
l[ist in the TECS/ NAILS systen®?

MR. YALE-LOEHR: Well, this seens
to be even clearer than the previous docunent you
showed me that the information seemed to have cone
from Canada into the U S. watchlist.

MR. CAVALLUzZZO: Comm ssioner,
there is also a recent article in the New York
Times from Scott Shane, which I won't file as an
exhibit. But this is a very recent article by
Scott Shane where he relies on American officials
and a Canadi an official in terms of supporting the
same proposition.

But | will not file that with you
this afternoon.

The only other docunment which has
not been filed as an exhibit is the letter to the
Comm ssion itself fromthe Department of State on
September the 10th, 2004, in which the Departnment
of State indicates to the Conm ssion that it wll

not cooperate with us.
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| think that this letter as well
should be filed as an exhibit.

THE COMM SSI ONER: That will be

125.
EXHI BI' T NO. P-125: Letter
fromWIIliamH Taft,
Department of State, to Paul
Caval luzzo, dated 10
Sept ember 2004
MR. CAVALLUZZO: And this as well,
as you will see, Professor Yale-Loehr, in the

second paragraph, is not as clear as the Kelly

|l etter but certainly supportive of that suggestion
that M. Arar's name appeared on the list as a
result of Canadi an information.

MR. YALE-LOEHR: Yes, it does
support that proposition. It is alittle more
ambi guous. It says it is a general sharing of
information, so we can't tell which way the
information originally flowed.

MR. CAVALLUZZO: Now, the final
matter, Comm ssioner, is | have spoken to the
intervenors, and they tried to get here today and
it just proved to be inmpossible for themto be

here.
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One of the representatives of the
intervenors asked for the opportunity to submt a
written question or written questions to the
wi t nesses, and the witnesses will have an
opportunity to respond. And no doubt we will have
to share that with other counsel for their
comments as wel |l .

It is a cunbersone process, but
they are just in a position where they couldn't be
here today, and | think that | would reconmend
t hat we accept that proposal.

THE COWMM SSI ONER:  Well, | think
as a matter of fairness, if the intervenors wi sh
to do that, the question should be shared with
ot her counsel. The answer can be received, |
woul d suggest, by Comm ssion counsel and shared
with other counsel, or answers. | amnot sure
what the questions are.

It may be, though, if it
necessitated further cross-exam nation, that we
woul d have to consider whether or not we could
actually enter the questions and answers into the
record.

Why don't we deal with it that way

and see what comes of it.
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MR. CAVALLUzZZO: That is fine.
And perhaps you may have another trip back to
Ot t awa.

THE COMM SSI ONER: To be
cross-exam ned on one question.

MR. CAVALLUZZO: Hopefully not.

That woul d conpl ete ny
exam nation. Thank you very nuch.

THE COMM SSI ONER: It struck me,
M. Fothergill, there may be sonmething in
M. Caval luzzo's re-exam nation. There were new
documents put in. | don't knowif you wanted, as

a matter of fairness, to ask any questions about

t hose.

MR. FOTHERGI LL: I don't think so.
Thank you.

THE COWMM SSI ONER: That is it,
t hen?

Well, et me express my gratitude
to both of you for com ng. You have obviously
spent a |l ot of time preparing. | appreciate that
you gave us written reports, and that was very
useful, and the help in com ng here today and
sharing your expertise with us. It was very

inval uable to the Comm ssion. | appreciate it
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very much

MR. YALE- LOEHR; Thank you.
MS HALL: You are wel conme.
THE COVM SSI ONER: Thank you.

Tomorrow nmorni ng at 9:30? Al

right. We will rise until then.

THE REG STRAR: Pl ease stand.
Wher eupon the hearing adjourned at 5:07 p.m,
to resume on Wednesday, June 8, 2005, at
9:30 a.m / L'audience est ajournée a 17 h 07,
pour reprendre |l e mercredi 8 juin 2005

a9 h 30

Lo g / v
Lynda Johansson,
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