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Ottawa, Ontario / Ottawa (Ontario)

--- Upon commenci ng on Monday, June 6, 2005 at
10: 00 a.m / L'audience déebute |e | undi
6 juin 2005 a 10 h 00

THE REGI STRAR: Pl ease be seat ed.
Veui |l | ez vous asseoir.

THE COWMM SSI ONER: M. Gover?

MR. GOVER: Good nmor ni ng,

M. Conmm ssioner.

M. Comm ssioner, just sone
housekeeping matters, first of all to alert you to
what |ies ahead in the next four days.

Today you will be hearing
testimony fromtwo expert w tnesses about the
| egal inmplications of dual nationality. The
wi t nesses who are here now are Maurice
Copithorne Q C. and Professor Craig Forcese.

Tonorrow you will hear evidence
fromJulia Hall of Human Ri ghts Watch and Stephen
Yal e- Loehr, a U. S. immgration |aw expert, about
t he practices of rendition and extraordinary
rendition, and al so about the American | aw
governing M. Arar's renoval to Syri a.

We expect that will take the whole

day tomorrow, and we expect then Wednesday norning
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to start with the evidence of Professor Peter
Burns, dean emeritus fromthe University of
British Columbia, Faculty of Law, who will testify
about Canada's obligations under the Convention
Agai nst Torture and other international |egal
instruments.

You will also hear on Wednesday
from M. Donald Payne, who is a psychiatri st
practising in Toronto, with very extensive
experience in conducting psychiatric assessnents
of victims of torture.

Finally, on Wednesday, you wil
hear from Professor Richard Ofshe fromthe
Uni versity of California at Berkeley, who is an
acknow edged expert in relation to false
conf essi ons.

Finally for the factual inquiry
this week, you will hear evidence on Thursday
about the inpact of the events of September 11th,
2001, and their aftermath on Canada's Muslim and
Arab communities, and specifically how those
events were perceived and are perceived by menbers
of those communities, and have been for the months
and years since 9/11.

So just by way of introduction,
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that is what you will expect. It is largely
contextual evidence you will be hearing this week,
M. Comm ssioner, and we start today with the

evi dence of M. Copithorne and Professor Forcese.

THE COWMM SSI ONER: All right.

Woul d you |li ke to be sworn or
affirmed?

MR. COPI THORNE: Swor n.

MR. FORCESE: Affirmed.

SWORN: MAURI CE COPI THORNE
AFFI RMED: CRAI G FORCESE

MR. GOVER: Thank you.

M. Comm ssioner, m ght the vol ume
before you and before each of the witnesses and
each of counsel attending today be marked as the
next exhibit? This is entitled "Reference
Materials Compiled in Relation to the Evidence of
Prof essor Maurice Copithorne Q C. and Professor
Crai g Forcese".

THE REGI STRAR: P-119.

THE COWM SSI ONER: That will be
P-119.

EXHI BIT NO. P-119: Vol ume of
Documents entitled "Reference

Mat erials Conpiled in
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Rel ation to the Evidence of
Prof essor Maurice Copithorne
Q. C. and Professor Craig
Forcese"
EXAM NATI ON
MR. GOVER: Turning to you
initially, Professor Copithorne, a bibliographical
note, or biographical note, in relation to you
appears at tab 1 of Exhibit P-119, and | wil
briefly take you through it, sir, in order to
introduce you to those present.
| will at the conclusion of these
exam nations, M. Comm ssioner, in their
introductory sense, be asking that both Professor
Forcese and M. Copithorne be qualified as experts
in international |aw, particularly in relation to
consul ar protection and the | egal inplications of
dual nationality.
Wth that focus in m nd, Professor
Copi thorne, you were called to the bar of British
Columbia in 1956. |Is that correct?
MR. COPI THORNE: That is correct.
MR. GOVER: You then enbarked upon
a career with what was then known as the

Depart ment of External Affairs?
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MR. COPI THORNE: Yes.

MR. GOVER: In the course of your
career you held a position known as Legal Advi sor
and Director of Legal Affairs. |Is that correct?

MR. COPI THORNE: Yes.

MR. GOVER: The term "l ega
advi sor"” is sonmething that may require some
description. Can you tell us what your duties
entailed as | egal advisor with the Department of
External Affairs?

MR. COPI THORNE: Well, the | egal
advi sor was and remains -- because the position is
still in existence -- the senior legal officer in
t he departnment, and | guess you could say the
responsibilities are twofold: one is to oversee
t he operations of the | egal bureau of the
department, which is quite an extensive operation;
and second, to provide personal input and to
partici pate in meetings of senior management
within the departnment, by which I mean neetings
t hat were traditionally chaired by, in ny
term nol ogy, the undersecretary of the time,
sometimes called the norning prayers. There would
al ways be the | egal advisor there in anticipation

of |l egal issues that were enmerging.
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MR. GOVER: In addition to your
time as | egal advisor and director of |egal
affairs for the Department of External Affairs as
it then was, you had a career within the
department as a di pl omat.

| s that correct, sir?

MR. COPI THORNE: That is correct.

MR. GOVER: Can you tell us about
t hat, please?

MR. COPI THORNE: The Canadi an
foreign service has never been | arge enough, as,
let's say, the Americans or the British do, to
justify a self-standing | egal career, a
sel f-standing cadre of | egal officers who are
empl oyed fulltime by that particul ar department.
So countries |ike Canada, Australia and a nunber
of other countries have a specialty within the
foreign service.

In my case, and in the case of
many of my col |l eagues, it turned out that when we
were in Ottawa we did a spell of time in the | egal
bureau, and when we were abroad we normally did a
non-| egal function.

MR. GOVER: Your diplomatic

postings, | understand, included acting as
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Canadi an ambassador to Austria and the United
Nati ons agencies in Vienna.
| s that correct, sir?
MR. COPI THORNE: That is correct.
MR. GOVER: And you did that for
t he period 1979 through 19827
MR. COPI THORNE: That is right.
MR. GOVER: You were al so
Assi stant Under Secretary of State for Asia and
the Pacific in 1982 and 1983. |Is that correct?
MR. COPI THORNE: Yes.
MR. GOVER: And you were Canadi an
Comm ssi oner to Hong Kong from 1983 to 19867
MR. COPI THORNE: That is correct.
MR. GOVER: | understand that you
retired fromthe foreign service in 1986. |Is that
correct?
MR. COPI THORNE: That is correct.
MR. GOVER: And you then took up a
t eaching career at the University of British
Col umbi a, Faculty of Law?
MR. COPI THORNE: That is correct.
MR. GOVER: Do you continue to
teach international |aw there?

MR. COPI THORNE: Yes, | do.
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MR. GOVER: And | understand, sir,
t hat you have also held a variety of external
appoi ntments, including acting as the United
Nati ons speci al rapporteur on the human rights
situation in lran. 1s that correct?

MR. COPI THORNE: That is correct.

MR. GOVER: You did that during
t he period of 1985 to 2002?

MR. COPI THORNE: Yes.

MR. GOVER: | will turn nowto
you, Professor Forcese.

| understand, sir, that you are
l'icensed to practice law in the State of New York
and the District of Columbia. |Is that correct?

MR. FORCESE: Correct.

MR. GOVER: You are also a menber
of the bar of the Province of Ontario.

MR. FORCESE: Correct.

MR. GOVER: You have a bachel or of
| aws degree fromthe University of Ottawa. |Is
t hat correct?

MR. FORCESE: That is correct.

MR. GOVER: And you acquired that
degree in 1997.

MR. FORCESE: Correct.
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MR. GOVER: Thereafter, you
attended Yal e Law School at Yale University.

is that correct, sir?

MR. FORCESE: Correct.

MR. GOVER: You graduated from
that institution with a Master of Laws degree in
2001.

MR. FORCESE: Correct.

MR. GOVER: And | understand, sir,

that while at Yale University you garnered awards
that included the Raphael -Lenkin Prize for best
paper in the field of international human rights.

MR. FORCESE: Correct.

MR. GOVER: The Thomas Emerson
Prize for most distinguished paper on a subject
related to | egislation.

Is that correct sir?

MR. FORCESE: Correct.

MR. GOVER: And further, sir, |
under stand that you were awarded the Yale Law
School Schol arship in 2000.

MR. FORCESE: Correct.

MR. GOVER: And you were al so
awar ded a Soci al Science and Humaniti es Research

Counci | Doctoral Fellowship in 2000.
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| s that correct, sir?

MR. FORCESE: Correct.

MR. GOVER: Currently you hold the
position assistant Professor at the Faculty of Law
at the University of Ottawa. |s that correct?

MR. FORCESE: Correct.

MR. GOVER: And you currently
teach courses in topics that include international
| aw and national security law. |Is that correct?

MR. FORCESE: Correct.

MR. GOVER: In the course of your
career you have al so been an associate at a | aw
firmin Washington, D.C. between 2001 and 2003.

MR. FORCESE: Correct.

MR. GOVER: And during that tinme
your practice included asylumlaw on a pro bono
basis. |Is that correct?

MR. FORCESE: Correct, one case.

MR. GOVER: And you are a former
law clerk, in that you clerked for the Federal
Court of Canada in 1997 and 1998.

| s that correct, sir?

MR. FORCESE: Correct.

MR. GOVER: You have published on

a variety of topics. 1Is that right?
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MR. FORCESE: Yes.

MR. GOVER: Those topics include a
book which is forthcomng in this year with Aaron
Freeman entitled "The Laws of Government: The
Legal Foundations of Canadi an Denocracy".

| s that correct?

MR. FORCESE: That is correct.

MR. GOVER: That will be published
by Irwin Law Books?

MR. FORCESE: Yes, on June 20t h.

MR. GOVER: And further, in terns
of your articles and notes, you have a forthcom ng
article in this year entitled "Clouding
Accountability: Canada's Governnment Secrecy and
Nati onal Security Law Conplex", to be published in
the Ottawa Law Revi ew.

| s that correct, sir?

MR. FORCESE: Yes, it is.

MR. GOVER: And recently
publ i shed, and you provided me with a copy just a
moment ago, is your article "Shelter fromthe
Storm  Ret hinking Di plomatic Protection of Dual
Nati onals in Modern International Law', published
in the George Washi ngton International Law Revi ew.

|s that correct, sir?
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MR. FORCESE: Yes.

MR. GOVER: You have spoken at a
number of conferences and sem nars, including in
April of 2005 you spoke in Washington, D.C. on
"Extraordinary Rendition and Di pl omatic Protection
of Dual Nationals in the War on Terror".

| s that correct, sir?

MR. FORCESE: Yes, it is.

MR. GOVER: That was at a faculty
col |l oquium at the Washi ngton Col | ege of Law at the
American University in Washington, | understand.

MR. FORCESE: Yes, it was.

MR. GOVER: W t hout addressing
each of the topics on which you have written in
t he more popul ar media and in which you have been
interviewed, you have authored an article in The
Gl obe and Mail in 2004 al so dealing with dual
citizenship entitled "Canada Versus Iran: Dual
citizenship, duelling rights", published July
16t h, 2004.

|'s that correct sir?

MR. FORCESE: Yes, it is.

MR. GOVER: M. Comm ssioner,

t hose are the questions | ask nowin relation to

t he qualifications of these two gentl emen as
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experts. | don't know if any of my friends
present have any questions at this point.

THE COWMM SSI ONER: Any questi ons
or subm ssions on the issue of qualifications?

MS PARNES: No, | don't.

MS Mcl SAAC: | don't have any
either, sir.

THE COVM SSI ONER: I am content on
t he basis of the questions asked that both of the
professors, in reading their inmpressive CVs, are
qualified to express opinions in the area that you
i ndi cated at the outset.

MR. GOVER: Thank you very much,
M. Conmm ssi oner.

Prof essor Copithorne, | note that
you have written a paper on consul ar protection
and dual nationality which is found at tab 4 of
t he exhibit before you, Exhibit 1109.

| s that correct, sir?

MR. COPlI THORNE: Yes, it was nore
of a presentation than a paper. It was a
presentation that | was asked to subsequently
render to this forum which is now going to be
published in the Proceedi ngs of the Canadi an

Council of International Law.
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MR. GOVER: Professor Forcese, you
have written a paper "The Capacity to Protect",
which is found at tab 3 of Exhibit 119.
| s that correct?
MR. FORCESE: Yes, | authored that
at the beginning of May, was submtted to the
European Journal of International Law. | have not
received a response on publication. It builds on
t he George Washington article we nmenti oned.
MR. GOVER: Your article asks
whet her international |aw presents a barrier to
countries |ike Canada extendi ng di plomatic
protection to their rendered dual nationals.
| s that correct?
MR. FORCESE: Yes, it is.
MR. GOVER: And your article
concludes -- by the way, we will deal with it nore
extensively than this -- but your article
concl udes that:
"The ol d | aws precl udi ng
protection in a contest
bet ween two States of
nationality ..."

That is two States of which the

person is a citizen.
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"... are no |longer a part of
international |aw. "

| s that correct, sir?

MR. FORCESE: Yes, it is.

MR. GOVER: And you concl ude that:

"Dual nationality is not a
| egal bar to diplomatic
protecti on of persons swept
up in extraordinary
renditions.”

MR. FORCESE: Correct.

MR. GOVER: Now, to take a few
steps back, Professor Copithorne, | will ask you
to describe to us the conduct of Foreign Affairs
and how the conduct of Foreign Affairs is an
incident of the role of the Canadi an governnent at
history and in international |aw?

MR. COPI THORNE: The Canadi an
practice follows that of the United Kingdom with
British constitutional practice in particular, and
that is that over many centuries the powers of the
sovereign were gradually del egated to the
| egi slature, to Parliament. Those powers, those
resi dual powers, which have never been del egated

to Parliament, are called the Royal prerogative,
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t he exercise of the Royal prerogative.

The principal one -- the only one
of which | am personally aware, although |I believe
there are others of these remaining powers, called
t he prerogative powers -- is the power to conduct
all matters to do with foreign affairs.

Il n Canada this was nost recently
reasserted in letters patent of 1947; that is to
say, letters patent of 1947 indi cated what powers
had been del egated to the Governor General of
Canada.

The result of this is that the
exerci se of Foreign Affairs powers in all aspects
remain in the exclusive prerogative of the
executive of Canada. The way the Royal
prerogative is exercised in Canada, a group of
m ni sters make a subm ssion to the Governor
General in Council who, together with a draft
Order in Council, the Governor General in Counci
approves of it and the Governor General then signs
it, and that is the way a Royal prerogative is
exercised in terms of international affairs.

In the meanti me, of course, there
has been an Act some years ago, an International

Affairs and Foreign Trade Act, which does set out
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certain powers, and one now has the route of
arguing either that a particular Act is under the
statute or is part of the residual Royal
prerogative.

MR. GOVER: Is it correct then to
speak of a right of consular protection?

MR. COPI THORNE: No, | don't think
so. | think the precedents, both in Engl and and
Canada, suggest that it is a discretionary duty,
if you will, of the governnment.

MR. GOVER: And just by way of
illustration, you have brought to my attention the
case which is reproduced in Exhibit 119 at tab 16,
and you have it before you --

MR. COVMM SSI ONER: \Which tab, tab
67?

MR. GOVER: Tab 16.

Prof essor Copithorne, this is the
case of Omar Ahmed Khadr and the M nister of
Foreign Affairs. 1s that correct, sir?

MR. COPI THORNE: Yes.

MR. GOVER: By way of summary,
this was a pleadings motion in litigation that was
brought on behalf of M. Khadr agai nst the

M ni ster of Foreign Affairs.
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| s that correct?

MR. COPI THORNE: That is correct.

MR. GOVER: It was asserted there
t hat the Government of Canada had the obligation
to extend consul ar and di plomatic services to
M. Khadr, who was then detained at Canp Delta in
Guant anano Bay.

| s that correct?

MR. COPI THORNE: That is correct.

MR. GOVER: Can you tell us what
the result of this case was, and | will ask you,
when you have done that, to tell us whether this
changes your understandi ng of the Royal
prerogative in the conduct of international
affairs.

MR. COPI THORNE: Yes, indeed. |
woul d estimate that this line of judgment, if it
is appealed and if it is confirmed on appeal,
woul d then declare that consul ar protection cones
under heading 1 of the relevant section of the Act
and is no longer a part of the Royal prerogative.
I n other words, it has been del egated to
Parl i ament.

Whet her that will happen, | don't

know. | have found no trace of appeal action with
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regard to this. | don't know whether my coll eague
has or not. No.

So we are unaware of any prospects
for appeal on this matter at the monment.

MR. GOVER: Right. Professor
Forcese, any comment in relation to the Khadr case
and its inplications?

MR. FORCESE: Well, the other
di mension to this discussion is whether there is a
right at international |law to diplomatic
protection. | don't know if you want to ask that
guestion now?

MR. GOVER: Well, why don't we
address that: the right of an individual at
international |law to di plomatic protection.

MR. FORCESE: The issue is to
whet her -- typically, in international |aw, the
vi ew was, and has been, that diplomatic protection
was at the discretion of the State. The State
woul d choose whether to extend di plomatic
protection in its various manifestations to their
national. There is no affirmative obligation that
it did so. There is no human right diplomatic
protection, in other words.

That said, there is a practice at
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play in many countries, not |east those of the
former Soviet bloc where, in their constitutions,
they affirmatively indicate that their citizens
have a right to diplomtic protection.

There are ot her exanmpl es of such
State practice where States have undertaken,
either in their constitutional fabric or by virtue
of their statutes, to extend diplomatic protection
to their nationals abroad.

One exanple in the United States,
there is a statute fromthe 19th century which
indicates that if an American is held hostage by a
foreign power, the President is obliged to do
everything short of use of force to secure the
rel ease of that individual

So there is a m xed practice
internationally. But to say that there is an
international |egal principle that obliges the
extensi on of di plomatic protection goes too far.

MR. GOVER: Professor Copithorne,
perhaps | can return to you and the nore general
i ssue of the conduct of Foreign Affairs being part
of the Royal prerogative.

One often hears about ratification

of treaties. Can you comment on what is entailed
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by ratification, both in international |law and in
domestic |l aw, and how Canada m ght conpare to

ot her countries in terns of its donmestic | aw
regarding ratification?

MR. COPI THORNE: Ratification is
one of those ternms that is subject to a great deal
of confusion because it has two quite discrete
meani ngs internationally and nationally.

I nternationally, it is part of the
act of "making" a treaty. Parties "make" a treaty
bet ween t hensel ves.

One way of doing this is through
signature, followed by a subsequent ratification.
Anot her way of doing it is by accession, which is
a single act. You just sign up.

Normal |y, the steps of signature
followed by ratification are foll owed when you are
part of the original crowd. You joined the party
whi ch produced the conventi on.

Accessions or adherence tend to
come after by people who were not there, States
who were not there, and they have the power to
join in through a single act of accession,
normal |y.

So there is no |l egal difference
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whet her you become a party through signature plus
ratification or accession. It means you have come
froma different starting point.

Wth regard to the obligations,
there are certain obligations on a State as soon
as they sign. It is obligation that is basically
to act in good faith with regard to this. But a
| egal obligation doesn't arise until they have
ratified it.

Ratification consists of entering,
subm tting an instrument of ratification.

So this is the international
concept .

At national law, ratification is
often used to mean what the | egislature m ght be
asked to do with regard to an i nternational
obligation. |In Canada, the better termthat is
actually used is either the inplementation, where
a Canadi an statute foll ows upon the entry into
force of the convention in order for Canada to
fulfil its commtments, or sometimes a resol ution
of approval by Parliament; that is to say, it is
approving the act of the executive in entering
into particul ar agreenments.

This procedure is not w dely used.
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It is used for highly -- | don't want to say
symbolic, but treaties which are also symbolic,
such as the United Nations Charter, NATO A
number of these sorts of very significant treaties
have been subm tted by the executive to Parliament
for the resolution of approval.

This is not a |legal action; this
is a political action. The government wi shes to
establish the degree of political support for,
let's say, joining the United Nations.

MR. GOVER: What you have
descri bed as a process conpares then to -- or |
woul d ask you to conpare it to the process of
ratification in the United States.

For exanple, later this week the
Comm ssioner will hear about the United States'’
government's ratification through the Senate of
t he Conventi on Agai nst Torture and Ot her Cruel and
| nhuman and Degr adi ng Treatnment, and that there
was express reservation made at that time by the
Senate on behalf of the U. S. government.

Can you coment on that?

MR. COPI THORNE: There are a whole
variety of different practices in different

countries. One principle of international lawis
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t hat you are not responsi ble for know ng the
constitutional requirements of your treaty
partner, because that would be a very, very high
hurdle for treaty States to enter.

The United States is of course
very inmportant for us, because they are our
nei ghbour .

It would be incorrect, comng from
where | come, international law, to use the term
"ratification” by the Senate. Under the U. S.
Constitution, it is given the advice and consent
of the Senate. It is the State Department which
t hen issues the instrument of ratification on the
basi s of that advice and consent and subm ts that
instrument of ratification to what is known as the
depositary.

The depository is the agency,
often the United Nations itself these days, which
collects everything in one place, and publishes a
[ist of parties, et cetera.

MR. GOVER: Professor Forcese, why
don't we turn to an international instrument, the
Vi enna Convention On Consul ar Rel ations. Could
you pl ease wal k us through what is known as the

consul ar protection aspect of that convention
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relating to nationals.
| understand you will be taking us
to Article 36 of the Vienna Convention On Consul ar
Rel ati ons, which appears at tab 10 of Exhibit 119.
MR. FORCESE: The Vi enna
Convention consul ar rel ations, and also a fairly
simlar international treaty called the Vienna
Convention on Di pl omatic Rel ations, both of them
al lude very early in their text to one of the
functions of consular officials, and al so
di plomatic officials, being to oversee and
preserve the interests of their nationals while
t hose nationals are in the foreign jurisdiction.
The Vienna Convention On Consul ar
Rel ati ons includes a much nmore enphatic
description of the role the consular officials
m ght play when one of their nationals is
det ai ned, and that is found in Article 36.
Article 36 specifies at the outset
t hat consul ar officers have an ability, or are
free, to communicate with their nationals and to
have access to them and that the nationals also
have a reciprocal right, if you will, to contact
consul ar officials.

There are two aspects to Article
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36 worth noting in particular.

The first is that when a person is
detained by a foreign State, when a foreign
nati onal is detained by that foreign State, that
foreign State is obliged, wi thout delay, to inform
t hat person of their right to contact consul ar
officials. So that is the first right, if you
will.

Also if that person, if that
foreign national, requests access to a consul ar
official, once again that foreign State is obliged
to grant that access, or at least informin this
case the Canadi an consul ar official that access
has been requested.

Both those provisions of Article
36 have been characterized both as international
rights owed by State parties to the consul ar
convention to each other and al so as individual
rights that individuals have when travelling
internationally.

MR. COPlI THORNE: M. Gover, could
| add to that?

MR. GOVER: Of course

MR. COPI THORNE: I would Iike to

suppl ement what was just sai d.
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It appears in nmy presentation on
tab -- | am not keeping track of tabs.

MR. GOVER: It would be tab 4.

MR. COPI THORNE: Four. And t hat
is that this was one of the most controversi al
issues in the negotiation of the Vienna Consul ar
Conventi on.

The issue arose in the follow ng
terms: who owns this right of protection, the
right to protect?

There were two perspectives: one
that it was owned by the country of nationality;
and the other that it was owned by the detainee.

What becanme clear in the course of
this extended debate was that there were a variety
of people in categories who didn't want anything
to do with their own government. They m ght have
been political refugees; they m ght be people who
were fleeing the law. There were half a dozen
categories identified in the course of that debate
of people who didn't want anything to do with
t heir own government representatives.

Therefore, in this sense, the
ri ght should belong to the detainee rather than to

t he government.
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The comprom se that was eventually
reached, and which allowed the whole convention to
come to a final draft, was this rather conpl ex
wording that the initial obligation rests on the
recei ving government to advise all detainees of
their right to access to a consular official, and
only if they request does an obligation arise for
the receiving State to tell the consul ar official
t hat they have sonebody in jail and you have a
right to see him

MR. GOVER: And that is a point
t hat you address in your paper at pages 5 and 6,
once again at tab 4 of Exhibit 119.

| note that you go so far as to
say in your paper that the drafting conference
came close to foundering on this issue of whether
consul ar access was the property of the sending
State or the detainee?

MR. COPI THORNE: That is ny
under st andi ng.

MR. GOVER: VWhile we are at it, if
we coul d speak about these terms, which appear
rat her odd: sending State and receiving State.

Can you help us with a definition there?

MR. COPlI THORNE: Well, they are
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terms of art, and that doesn't mean that they are
necessarily easy to grasp the | ogic of.

But "sending" is basically the
State that is sending its representative out, or
it is sending its nationals out. So the sending
State, let's say in the Arar case, would be
Canada; the receiving State is the one who has the
person detained, in that case Syri a.

The term nol ogy arose with regard
to the broader purpose of both the Vienna Consul ar
Convention and the Vienna Di plomati c Conventi on:
that is to say, the State that sends its diplomats
and consuls into the other country, and the State
that receives those di plomats and consuls fromthe
sendi ng State.

MR. GOVER: Professor Forcese.

MR. FORCESE: [If | could just
comment on this phrase "wi thout delay"” in Article
36, the issue of wi thout delay, how |long a del ay
must there be before notification of these rights,
was actually at issue. It has been an issue in a
case before the International Court of Justice
Worl d Court, called Avena, which involved a
contest between Mexico and the United States where

the United States was all eged to have viol ated
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Article 36, obligations in relation to Mexicans
hel d on death row and subsequently convicted of
capital crinmes.

In the Avena case, the court said
that the obligation to informan individual of
their right arises i mmediately upon the receiving
State authorities being aware that that person is
a foreign national, or suspecting that that person
is a foreign national

Whi ch, in practice, | would
hazard, imposes a much nore serious and i mmedi ate
obligation on individuals at ports of entry,

i mm gration authorities, who would have access to
a person's passport and would then be alerted to
their foreign nationality than it would, say, be
for a police officer in Manhatt an.

The Avena court concluded that the
United States had violated its obligations to
informan individual w thout delay of their right
to consul ar access by waiting 40 hours before so
noti fying an individual. So they waited 40 hours
after they were alerted to the Mexican nationality
of an individual. That, in the International
Court of Justice's view, was too |ong.

MR. GOVER: So we are clear on
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this the Avena case had inmplications far beyond
M. Avena hinself.

MR. FORCESE: In the Avena case
beli eve there were some 50 Mexican nati onal s whose
status was at issue.

MR. GOVER: You have enphasi zed,
as does the article, that this right to be
i nformed of consul ar access comes about
i mmedi ately upon detention. Forty hours was
obviously too nuch a time in the Avena case --

MR. FORCESE: Sorry. Not
detention. Upon the receiving State being aware
of the foreign nationality once they have detai ned
an individual .

MR. GOVER: Right. |If that event
happens in a third country and one is a dual
national, is there any |aw or practice in the
international sphere that recogni zes which of the
two countries of nationality is to be notified?

MR. FORCESE: We can tal k about
this in greater detail, but the view on diplomatic
protection of dual nationals is that either
country of dual nationality is in a position to
exercise di plomatic protection. That's the

pronouncenment that comes out of the International
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Law Comm ssion's recent draft articles on
di plomatic protection. | don't know if you want
me to describe those at this point.

But the viewis in international
| aw, the prevailing view, is that either State of
dual nationality is in a position to exercise
di pl omatic protection vis-a-vis a State, a
non-nati onal State.

MR. GOVER: We will return to that
| ater.

Prof essor Copithorne?

MR. COPI THORNE: Just a footnote
on the nunbers we are dealing with, or the United
States is dealing wth.

There was a case in the United
St ates, Sorensen versus the City of New York. A
Dani sh national sought punitive and conmpensatory
damages for the failure of the New York Police
Department to inform her of her right to consul ar
notification.

What | amreally interested in
pointing out in this case, it came out in evidence
t hat over 53,000 foreign nationals had been
arrested by the NYPD during 1997 al one, and of
t hose 53, 000, something called the NYPD Alien

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5411

Notification Log registered just four of them

So you can see there's a huge --
what shall | say? -- black hole, or whatever, here
in an international environment, cosnopolitan
environment |ike the United States.

MR. GOVER: Professor Forcese, to
return to this concept of dual nationality, can
you tell us what, according to Statistics Canada,
is the total number of dual nationals in Canada.

MR. FORCESE: Statistic Canada, on
t he basis of information provided in the 2001
Census, indicates that there are 552,880 citizens
of Canada who are also citizens of at |east one
ot her country, so basically half a mIlion
Canadi ans who are citizens of one other country,
and then an additional 4,000 Canadi ans who are
citizens of two other countries, two or nore.

MR. GOVER: | understand that it's
appropriate for us to make a cautionary note in
t hat respect, in that they were actually operating
on the base of self-identification there?

MR. COPI THORNE: That's right, in
my view, yes. This is operating on the basis of
how people identify themselves on the | ast census.

MR. GOVER: Let's turn then to
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di pl omatic protection in a broader sense, and
will ask you, Professor Forcese, to define for us
t he concept "espousal of clainms".

MR. FORCESE: Diplomatic
protection is a very ancient termin international
law, and it includes what we have been tal king
about thus far, consul ar access, consul ar
protection, but, nore broadly it also includes
somet hing call ed espousal of claims.

The notion of espousal of clains
is that when a State perpetrates sone
i nternational wrong on the national of another
State, that's a violation of duties owed the
sending State, and that sending State is able to
step into the shoes of the wronged individual and
essentially espouse their claim

I n practice that nmeans bring a
case before, say, the Wrld Court, the
| nternational Court of Justice, before sonme
arbitral panel, assumng in either instance they
can achieve jurisdiction, which is another issue.

The basic concept of espousal
claims is that the State can step into the shoes
of a wronged national and essentially take up

their case.
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MR. GOVER: Professor Copithorne,
any comment on this concept of stepping into the
shoes of the wronged individual ?

MR. COPI THORNE: Well, one of the
side effects of stepping into the shoes is that
internationally the claimis considered to be the
claimof the government and that the gover nnment
has an absolute right to do with it what it
wi shes.

There is precedent both in Canada
and in the United Kingdomto state that the
government is under no obligation to actually
pursue the claiminternationally. 1It's a
di scretionary right.

MR. GOVER: Com ng back to that
basi c point that you made at the outset of your
testi nony.

MR. FORCESE: That point was
articulated very clearly in a case call ed
Barcel ona Traction fromthe World Court, which
actually involved a situation where Canada
declined to espouse the claimof a corporation
i ncorporated in Canada which had some troubles in
Spain. The ICJ in that case said very clearly

t hat Canada's failure to do so, its decision not
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to pursue that case, was its own deci sion.

MR. GOVER: And Professor Forcese,
you di scuss this concept of espousal of clains at
tab 3 of Exhibit 119, at pages 8 and 9.

| s that correct?

MR. FORCESE: Yes, it is.

MR. GOVER: Could I ask you
Prof essor Copithorne, to tell us what the
prerequisites are for diplomatic protection in
international | aw?

MR. COPI THORNE: Di pl omati c
protection wit |arge?

MR. GOVER: Yes.

MR. COPI THORNE: They consi st
primarily of exhaustion of |ocal remedies, which
basically means that you have attenmpted to do it
within the | egal system of the country.

Now, bear in mnd, this concept
arose largely in the context of foreign
expropriations of property; in other words,
whet her it was the Barcelona Traction -- in fact,
there are a number of conpani es conmparable to
Barcel ona Traction. There was Brazilian Traction;
there were a number which invol ved Canadi an

conpani es whose property was essentially taken
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over.

Brazilian Traction was a little
different, but there was a period when Canadi an
i nvest ment money was going out to many parts of
the world. Then the issue often arose as to
whet her the Canadi an gover nment woul d espouse the
cause of that conpany.

And what the government, what the
officials | ooked at were the two things. They had
exhausted their remedies in Spain, and in fact
t hat aspect is considered an Nottebohm case, and
the court in that case found that the Spanish
courts were not acting at armis length with regard
to the claimthat the Barcel ona Tracti on owners
had brought with regard to the taking over of
their property.

And the other thing is
nationality. So on the one hand the exhaustion of
| ocal renedies.

The other thing is that you are a
nati onal both at the time of the taking and the
time of the claim

MR. GOVER: Professor Forcese?

MR. FORCESE: [If | could just

suppl ement that by saying that it is also
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considered a prerequisite of diplomatic protection
t hat there be an internationally wrongful act.

So, it's not just any act commtted by a State

agai nst a foreign national that will give rise to
di plomatic protection, it has to be
internationally wrongful.

What that consists of, of course,
is a mtter of sone dispute, a violation of
international human rights would meet that
requi rement. So, too, obviously would be a
violation of an Article 36 obligation under the
Vi enna Consul ar Rel ations Treaty. That woul d be
an internationally wrongful act giving rise to the
possi bility of espousal claims.

On exhaustion of remedies, | would
al so point this out: that typically it is true
t hat the wronged i ndividual nust pursue their
domestic remedies first, very nmuch |ike an
adm ni strative |l aw concept in terns of judicial
review here in Canada, but that notion of
exhaustion of domestic remedi es does not apply to
a violation of Article 36 of the Vienna Convention
On Consul ar Rel ati ons.

In the Avena case the Worl d Court

was quite emphatic that when Article 36 is
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violated, that's a violation of an obligation a
State has to other States, and it's sinmply
illogical and i nproper to insist that those other
States pursue a remedy in the donmestic courts of
the violating State.

So violation of Article 36, no
requi rement that remedi es be exhausted
domestically.

MR. GOVER: W th the background we
have now in the international |aw and practice
surroundi ng di pl omati c protection, | ask you
initially, Professor Forcese: What does the
international law tell us about nationality and
dual nationality?

MR. FORCESE: Obviously
nationality is a key concern for diplomatic
protection. It is one of the prerequisites of
di pl omati c protection as Professor Copithorne was
i ndi cati ng.

| nt ernational |aw, however, is not
robust in the area of nationality. Traditionally,
for many, many generations, for many decades, the
gquestion as to how a State accords nationality has
been left to States to decide for thenmsel ves.

As an illustration of this, there
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is a convention that dates from 1930 on
nationality called the Hague Convention. 1It's not
all that important in its own right, because it
has very few ratifications, but it does illustrate
t he concept that nationality is a matter to be
determ ned by States thenmselves. In Article 1 --
MR. GOVER: Perhaps | could
interrupt you just to provide a reference to the
1930 Hague Convention, which is in Exhibit 119 at
tab 5.
And pardon me for the interruption
Prof essor Forcese, but you were just about to
refer to Article 1.
MR. FORCESE: Correct. Article 1
says:
"It is for each State to
determ ne under its own | aw
who are its nationals.™
And as | say, the Hague Convention
inits own right is not that important, but that
concept is readily recognized in international
| aw.
Now, it is subject to certain
caveats.

MR. GOVER: Can you explain those
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to us, please?
MR. FORCESE: There is this
foll ow-up passage in Article 1 that tal ks about
the | aw shall be recognized -- the | aw of the
State according nationality shall be recognized:
"... insofar as it is
consistent with international
conventions, international
custom and the principles of
| aw generally recognized with
regard to nationality."
That's a bit of an opaque phrase,
but it does acknow edge that there are certain
circumstances where international lawwill step in
and say: Hey, you have accorded nationality
i mproperly. That's going too far. You are now
into an area where international laww |l take a
posi tion.
The Nottebohm case, which is a
decision fromthe 1950s of the World Court is a
cl ear mani festation of that. | don't know if
you - -
MR. GOVER: Professor Copithorne
menti oned the Nottebohm case a few moments ago.

Coul d you now, having nentioned it as well,
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explain that case to us?

MR. FORCESE: The facts of
Nott ebohm they stemfromthe Second Worl d War.

M. Nottebohm was a German national residing in
Guatemal a. At the outset of the war he felt it
expedi ent to not be a German national for fear

t hat he would be interned during the course of the
Second World War as an eneny national by

Guat emal a.

So he went to Liechtenstein, a
country with whom he had only the most peripheral
contacts, and in a span of a very brief period,
under circumstances that were a little bit suspect
in terms of Liechtenstein's own domestic |aw, he
acquired Liechtensteinian nationality. He then
went back to Guatemala. Guatemala said we are
going to treat you like a German national. He was
i nterned.

After the Second World War he went
to Liechtenstein and said, "Please espouse ny
cl ai m agai nst Guatemala. | was wrongly interned.”
The question the IC) had to decide was: Was he a
| egiti mate national of Liechtenstein, such that
Li echtenstein could bring such a case, espouse

such a claim on behalf of M. Nottebohm agai nst
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Guat emal a?

As a consequence in that case, the
| CJ was obliged to exam ne exactly what is
required as a matter of international |law for the
proper bestowal of nationality, at |east bestowal
of nationality on the basis of naturalization:
someone who wasn't born somewhere

MR. GOVER: You discuss the
Nott ebohm case at pages 16 through 18 of your
paper, which once again appears at tab 3 of
Exhibit 119.

| s that correct?

MR. FORCESE: Correct.

MR. GOVER: Professor Copithorne,
| note that Professor Forcese's paper suggests
that there's an outer Ilimt to the deference
international |aw accords States in determ ning
their own national rules as is reflected in
Article 1 of the 1930 Hague Conventi on.

Do you have any coment in that
regard?

MR. COPlI THORNE: Well, | guess
woul d only state that international lawis a |l aw
t hat applies when it is legislated. |n other

words, a State is free essentially to do anything
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it wants if there's no rule against doing that
act .

This means that in this case,
States were busily doing what they wanted with
regard to nationality, but then those outer limts
began to appear, and the outer Ilimts are not set
out anywhere. They are a collection of practice
and sonme jurisprudence saying that it nust be done
in good faith, saying it can't be a fraudul ent
act .

In the Nottebohm case, as ny
col | eague has just said, says it nust, in that
sort of case, a naturalization case, nmust reflect
some degree of attachment to the country
concerned, which was not fulfilled by a stay in
Vaduz, the capital of Liechtenstein, for 18 or 19
days.

The Nottebohmcase is a little
di fferent because the parties to the litigation
were not both claimng nationality. Liechtenstein
was suing Guatemal a and Guatemal a did not consi der
himto be a national. So it can be distinguished
on those grounds.

MR. FORCESE: Just to conplete the

t hought on Nottebohm because his hol ding becone

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5423

very relevant for the analysis of diplomatic
protection of dual nationality.

The ultimate holding in Nottebohm
was that in order to espouse a claim at |east in
relation to a person who has been naturalised,

t hat nationality will only be recognised if
there's what is called effective nationality, or a
genui ne connecti on, as Professor Copithorne

i ndi cated, between the State according the
nationality and the individual.

And t he nmeasure of whether there
is effective nationality, a genuine connection,
depends on such things as domcile, where you went
to school, what your famly connections are, what
| anguage do you speak -- the sort of indicia,
frankly, one would | ook at for the purposes of,
say, tax law in deciding where one's domcile was
for tax | aw.

So those factual indicia
determ ned whet her you got a sufficiently genuine
connection to the State that it is accorded its
nationality properly.

MR. GOVER: Returning to the 1930
Hague Convention on conflict of nationality | aws,

can you give us sonme idea about how wel |
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subscribed to the 1930 Hague Convention was,
Prof essor Forcese?

MR. FORCESE: At its peak |
believe it had 20 members. Canada was actually a
party to the Hague Convention up until 1996, and
we renounced, in 1996, for reasons | don't know.
But we did stop being a party in 1996.

MR. GOVER: Professor Copithorne,
any comment in relation to that?

MR. COPI THORNE: | was just going
to add that there is a statement in a United
States-Iran Claim Comm ssion finding for this
reason, the Convention should be treated extremely
cautiously. And in their view, as was reflected
in the substantive side, the nmerit side of their
judgnment, it simply was no | onger the case that
States could not espouse the cause of an
i ndi vi dual who was a dual national against his
ot her nationality.

MR. GOVER: Professor Forcese, an
i mportant issue for us to consider is the
consequences of dual nationality while in the
ot her country of which the Canadian citizen is a
nati onal

Does the 1930 Hague Conventi on say
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anyt hi ng about that?

MR. FORCESE: The inmportant
provi sion of the Hague Convention on that issue is
Article 4.

| want to make a point about the
Hague Convention. The Hague Convention, because
it only had 20 members, was not consi dered the
nmost robust international treaty in the world.

However, there are provisions of
t he Hague Convention that people have cl ai med over
the years reflect customary international | aw,
which is sort of, for |lack of a better expression,
t he common | aw of international law. If so, if it
is customary international law, then it's binding
in all States, irrespective of their menbership of
any treaty.

Article 4 of the Hague Conventi on
mani fests what is popularly known as the
non-responsibility rule. The non-responsibility
rul e says that one State of nationality cannot
bring a claimor cannot claimdiplomtic
protection as against the other State of
nationality.

So when you have a dual

nationality, you have person who has two
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nationalities, one State of nationality cannot
protect them against the other State of
nationality. That's the non-responsibility rule.

And as | say, people have argued
that it's customary international law. | don't
agree with that assessment. | can tal k about why
that is in a nonment.

MR. GOVER: Before | ask you to do
that, | note that Article 4 of the 1930 Hague
Convention, again at tab 5 of the exhibit, states,
and | quote:

"A State may not afford

di pl omatic protection to one
of its nationals against a
St ate whose nationality such
person al so possesses."

Prof essor Forcese, can you comment
on the positions taken by Canada and Syria, so far
as you understand themin relation to M. Arar,
and whet her the positions taken by both countries,
or either of them are, or is, consistent with
this notion of non-responsibility as you have
described it?

MR. FORCESE: | woul d preface ny

coments by saying that | don't have as great a
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command of the record as everyone else in this
room

But | have seen statements in some
documents prepared by Foreign Affairs, and also in
statements that Foreign Affairs officials have
made before parliamentary comm ttees, suggesting
t hat there were some difficulties in accessing
M. Arar, at least in the outset, that stemfrom
Syria's view that it had sort of principal
jurisdiction over M. Arar.

That view, that it had principal
jurisdiction over M. Arar, that Canada had no
pl ace, would be consistent with the
non-responsi bility doctrine.

MR. GOVER: Now, you have
commented a nonment ago that this concept, which is
embodied in Article 4, is described as the
non-responsi bility doctrine.

First of all, did that term have
some sort of currency in international |law or is
that a termthat you use?

MR. FORCESE: It's a shorthand
t hat appears in the literature by others, not just
me.

MR. GOVER: And you have said that
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t he 1930 Hague Convention isn't a robust statement
of international lawin that it was only signed
initially by 20 countries, and that Canada for one
has since renounced it some nine years ago.

I n your view, does the
non-responsibility rule or doctrine enbodied in
Article 4 represent the international |aw today?

MR. FORCESE: No, for two reasons.

First, there is a fairly
persuasive literature suggesting that even at the
time of the 1930 Hague Convention, it was not
customary international law. So the Hague
Conventi on was not codifying principle that was
out there as customary international |aw. |
di scuss some of that in nmy paper.

MR. GOVER: We will be addressing
that in some greater detail.

MR. FORCESE: But the second
reason, and probably the nmore i nportant reason, is
t hat things have noved along quite a bit since
1930 and we now have this doctrine articul ated by
t he Nottebohm case which we have just discussed,
this notion of genuine connection or effective
nationality, and there are a nunber of

i nternational arbitral decisions which i nvoke that
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concept of effective nationality to allow the
espousal of clainms, to allow diplomatic protection
bet ween two States of nationality.

The Iranian-U. S. Clainms Tribunal
case called A-18, a case fromthe Second World
War, an Italian-U S. case, called Mergé, and in
several cases the tribunal has said: Look, this
notion, this ancient notion, that when you have
two states of nationality contesting a claim that
you can't do that, there's no jurisdiction, that
has fallen away.

What we will allow to happen is
t hat when one State has a closer tie to that
person who has been wronged, then because of that
closer tie, they can espouse the claim they can
extend di plomatic protection as agai nst the other
St at e.

So they have relied on this
effective nationality, this genuine connection
jurisprudence.

That concept has been endorsed by
t he International Law Comm ssion. The
| nternational Law Comm ssion is a group of 34
experts. The body itself dates fromthe | ate

1940s. It is essentially the branch of the United
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Nati ons that convenes experts for the progressive
codi fication of international |aw, and they

regul arly prepare what are known as draft
articles, attenmpting to codify the current status
of international law. |In many instances those
draft articles are then the tenplate for an

i nternati onal conventi on.

The most recent exanmple | can
think of is the International Crim nal Court.

They have just conpleted in the
| ast two or three years what they call draft
articles on diplomatic protection, and those draft
articles reject non-responsibility. Those draft
articles specify quite clearly that so long as the
espousing State, so long as the plaintiff State,
if you will, has the closer or the predom nant
link to the individual who has been wronged, in
t hat circunstance they can step toward and extend
di pl omati c protection.

MR. GOVER: In essence, in
answering the question as you just have, you have
summari zed pages 26 through 30 of your paper that
appears at tab 3.

| s that correct?

MR. FORCESE: Correct.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5431

MR. GOVER: Professor Copithorne,
any conmment ?

MR. COPI THORNE: | share
conpletely those views.

MR. GOVER: 1Is it correct to speak
of a change in the |law, or are we now concerned
with a discernible trend towards effective
nationality, or dom nant nationality?

MR. FORCESE: The ILC characterize
it as two conpeting tendencies in international
| aw, the one that said non-responsibility, the one
t hat said you could have di plomatic protection in
relation to dual nationals. They have said that
they are the two conpeting tendencies in
international |law. They view the notion that you
can have diplomatic protection of dual nationals
as having sort of trunped, as having sort of
prevail ed.

MR. GOVER: You have spoken about
the work of the International Law Conm ssion and
the draft article. MWhat is the status of that,
Prof essor Copithorne?

MR. COPI THORNE: Well, this is the
| egi slative draftsmen of the United Nations, the

| nternational Law Conmm ssion, and it's been
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engaged since -- actually it was one of the very
first agencies. | think it was -- you have said
| ate 40s maybe. | woul d have said at the | atest
the late 40s. It was up and running very quickly.

It was the principal but not the
only draftsmen, or drafting body, of the United
Nati ons.

It tended to deal with expert
areas such as these. Other more political
instruments would be drafted in other bodies of
the United Nations. But nevertheless it was
intended to be the principal drafter of
U. N. - sponsored conventi ons and has becone quite
active in this regard once again.

They appoi nt one of their menbers
as a special rapporteur who is the principal
drafter. He has an interest in this subject, and
each year they meet for six, eight weeks in
Geneva, in June-July. They go over his report.
They may accept the report the way it stands, that
is to say usually in the formof some draft
articles, and they add it to their |ist of
articles that is gradually growi ng, or they may
say, "We don't like your ideas. Go back and try

again."
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Gradually they build up a draft
document, and somewhere near the end, but not at
t he end, they decide to test the waters, and they
send the draft out to all member States.

For example -- is it the State
responsibility that is sent for June '07 answers?
Somet hing |ike this.

There are a couple of these
conventions now in the hands of menber States
inviting their comments. And there have been sonme
cases of convention texts which have been worked
t hrough this thorough and rather tedi ous process
of going back and forth with the speci al
rapporteur that have been rejected by governnents,
primarily for political reasons. They just were

not in the mood to legislate in that area at that

time.
MR. GOVER: Professor Forcese?
MR. FORCESE: On the diplomatic
protection articles, | believe States are obliged

to respond by January 2006, somewhere in 2006.
Just to follow up on that thought,

the draft articles are not in their own right

bi ndi ng, but they do reflect the honest and

determ ned efforts of experts in international |aw
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who -- during the course of their work, States
have been intervening and maki ng statements al
al ong the way -- these experts in international
| aw t o pronounce on what the status of
international lawis.

So they are not binding in their
own right, obviously, but they are quite
persuasi ve and authoritative as to where
international | aw stands at present.

And they are supplemented with
commentary. There is commentary in each of the
articles where the ILC justifies its position.

| have one final point on the
rejection of non-responsibility. The one fly in
the ointment in terms of ny analysis is actually
t he Avena case, which | nmentioned earlier.

In the Avena case, the United
States tried to defend the non-extensi on of
Article 36 rights to Mexican nationals by arguing
t hat some of those Mexican nationals were dual
nati onals, that they had U S. and Mexi can
citizenship. And the United States argued that
when the receiving State is also a State of
nationality of that person, that receiving State

need not accord Article 36 rights to that
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i ndi vi dual .

MR. GOVER: Did the International
Court of Justice address that argument?

MR. FORCESE: Not squarely. It
didn't reject it on the law. It said, "Be that as
it may, the United States, you have not adduced
any evidence suggesting that these individuals
were in fact dual nationals. Therefore we don't
have to address it. Therefore, you have still
viol ated Article 36."

Nevert hel ess, because the el enent
of uncertainty now, the I CJ didn't outright reject
this, it just turned to the facts and said, "on
the facts we don't have to address this".

But | feel it important to
acknow edge that there's a fly in the ointment in
terms of my argunment.

MR. GOVER: Judges are known to do
that fromtime to time, decide the case on the
facts.

--- Laughter / Rires

MR. GOVER: Professor Copithorne?

MR. COPI THORNE: | just wanted to
add one om ssion. | think it's inportant the way

t he di scussi on has gone.
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How do you get draft articles of a
convention into the final formwhich you sign?

And that is a subsequent step.
Once we have got the International Law Conm ssion
and States, both in ternms of responding
i ndi vidually, as they are invited to do, and
t hrough their comments, rude or supportive in the
sixth commttee of the General Assenbly, the next
step is that the text is then adopted.

That means that the text is
pl aced -- | don't want to say in stone or in
concrete, but no nore amendments at that point.
You have a fixed text.

And t he same resolution of the
General Assenmbly which adopts the convention al so
declares it will be open for signature, et cetera,
et cetera, and who the depository should be, where
you should send your signature.

So that is the critical step that
turns drafting into a |l egal instrument.

But it only becomes a | egal
instrument when enough peopl e have signed up for
it. It comes into force at that point. It is an
uni npl emented treaty until that point.

MR. GOVER: You have given two
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reasons, Professor Forcese, about why the
non-responsibility rule or doctrine may no | onger
be part of international |aw, and you have spent
some time el aborating on the point that the
non-responsibility rule may have been repl aced as
part of international |aw by the dom nant or
effective nationality principle. You have also
poi nted out that it's questionabl e whether Article
4 of the 1930 Hague Convention reflected
prevailing international |law at the tinme.

| would like to give you an
opportunity to el aborate somewhat on that point as
wel | .

MR. FORCESE: Sure. | can make
t hat nmore concrete.

In this situation, we are talking
about a person who is a dual national of Canada
and Syria. As | understand it, M. Arar had not
been to Syria for sonme time. He em grated with
his fam |y when he was quite young. He was a
resident in Canada, his famly was in Canada -- |
am not sure of his educational background, but I
bel i eve he had educati on here in Canada.

In those circunstances he had

quite robust ties to Canada. He had no such ties
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to Syria, beyond sort of a residual citizenship.
We can talk a little bit about residual
citizenship in a second.

I n those circunstances, were
Canada to bring a claimagainst Syria and espouse
his claimor claimdiplomatic protecti on under
Article 36, in that circunstance, M. Arar is
clearly more predom nantly |linked to Canada than
to Syri a.

Under the rule articul ated by the
| LC which rejects non-responsibility, Canada woul d
be in a position to espouse his claim to extend
hi m di pl omatic protection. His links are closer
t o Canada.

MR. GOVER: Right. Now, in your
paper, Professor Forcese, at page 23 and
foll owi ng, you discuss diplomatic protection of
dual nationals and its inmplications in the war on
terror. Part of what you discuss there is a
concept that | understand you have termed -- you
have coi ned a phrase to describe, and that's
"clinging nationalities".

Can you explain to us what you
mean about the problemof clinging nationalities

in this context of diplomatic protection of dual
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nationals and its inplications in the war on
terror?

MR. FORCESE: Sure. Just as
international |aw says very little about
circunstances in which a State may accord
nationality, international |aw says very little
about the circunmstances in which one should be
free to rid oneself of a nationality one no | onger
wi shes.

Whil e there are sone sort of
principles out there suggesting one should be free
to change one's nationality -- you see that
principle articulated in Article 15 of the
Uni versal Decl aration of Human Rights -- it's not
clear that that notion is truly international |aw
at this point.

That means that, generally
speaking, there's no international right that you
have to renounce a citizenship. That means you
can be stuck with a citizenship. That citizenship
can cling to you as a matter of international |aw.

Where does it beconme a problemin
relation to the war on terror?

Many of the countries -- in fact

all of the countries, to the best of my know edge,
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to which the United States has been rendering
i ndi vidual s as part of the war on terror,
including Syria, put significant bars in the
pl ace -- put bars essentially restricting the
capacity of their citizens to renounce
nationality.

Those bars take various forms. In
many i nstances if the State does allow you to
renounce citizenship it requires perm ssion from
in one case, the President of the State; in other
instances very high-level adm nistrative bodi es,
all of which are significant inpedinments, one
woul d assume, to renouncing citizenship.

In the case of Syria, the Syrian
government told the U. S. governnment -- the U S.
government conducted a survey on the circunstances
in which one can renounce citizenship --

MR. GOVER: If | mght interrupt
you, does that survey appear at tab 13 of the
exhi bit?

MR. FORCESE: Yes, it does.

MR. GOVER: This is the United
States Office of Personnel Managenent
| nvestigation Service docunent entitled,

"Citizenship Laws of the World", dated March 20017
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MR. FORCESE: Yes, it is. You
have extracted the survey data that the U.S.
government collected for various countries. |
assume the selection was based on countries to
whom persons have been said to be rendered.
MR. GOVER: Canada is in there as
wel | .
MR. FORCESE: Canada is in there
as well. Canada and the United States, and then a
number of m ddl e eastern countries.
MR. GOVER: Right.
MR. FORCESE: You also include
Syria, which is on the very | ast page of that
exhibit. I1t's not sequential, but 192 just before
tab 14.
And if you | ook under the heading
"Loss of Citizenship: Voluntary", it says:
"Though vol untary
renunci ati on of Syrian
citizenship is permtted by
 aw, the Syrian Information
Office stated that it is so
conplicated that it is best
not to attenpt the process.

In effect, according to that
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Office, the process is
conplicated in order to

di scourage renunci ati on of
Syrian citizenship. Fornmer
citizens of Syria probably
mai ntain an unofficial dual
citizenship status and would
be subject to Syrian | aw as
citizens should they return
to Syria."

Notice al so, under "Exception":

"Persons of mlitary service
age are not permtted to
renounce citizenship."

So anyone who is in mlitary
service, as a matter of Syrian |aw, cannot
renounce citizenship. Even if you are all owed
under Syrian law to renounce citizenship, don't
bot her, says the Syrian Information Office, we
won't let you do it.

MR. GOVER: Professor Copithorne?

MR. COPlI THORNE: Are we on
Canadi an renunci ation at this stage?

MR. GOVER: We are just about

t here. Bef ore | ask about Canadi an renunci ati on
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t hough, can | ask you, Professor Copithorne: 1Is
there any international instrument that seenms to
recogni ze our right to change nationality?
MR. COPI THORNE: Well, there are
t he statements in the Universal Declaration, and
the termof art is the right of expatriation.
But | am not aware of any
transl ation of this objective into a | egal
i nstrunment.
MR. GOVER: When you refer to the
Uni versal Decl aration, are you referring to the
Uni ver sal Decl aration of Human Ri ghts?
MR. COPI THORNE: Yes.
MR. GOVER: It appears at tab 12.
I n particul ar, Professor
Copi t horne, does your evidence that you had given
a moment ago, relate to Article 15?
MR. COPI THORNE: Yes.
MR. GOVER: And Article 15,
subsection (1), provides:
"Everyone has the right to a
nationality."
Subsection (2):
"No one shall be arbitrarily

deprived of his nationality
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nor denied the right to
change his nationality."

MR. COPI THORNE: That is the
wor di ng that nmy col |l eague used, the right to
change the nationality. Somewhere else, perhaps,
t hey used specifically the right of expatriation,
but I don't think -- that's term nol ogy.

MR. GOVER: Right. Although this
concept of the right to change nationality, or the
right of expatriation, appears in the Universal
Decl arati on of Human Ri ghts, is that a principle
of international |aw that has a strong basis?

MR. COPI THORNE: I think you can
get a short and very long answer to the status of
t he uni versal declaration, not something you
necessarily want to go into. But as my coll eague
has mentioned, the Canadi an government, for one,
has indicated it to be customary now to achi eve
the status of customary international |aw.

| am not sure that's a widely
articul ated point of view. By and |arge both the
Charter and the Universal Declaration were putting
forward objectives to be achieved, hortatory in
nature, rather than obligatory. That's where we

shoul d be goi ng.
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So |l think it is open to make a
case that the declaration has now achi eved the
status of international customary |law. | have not
seen any jurisprudence that has been successful on
t hat ground.

MR. GOVER: When we refer to the
Charter in this context --

MR. COPlI THORNE: The U.N. Charter.

MR. GOVER: Professor Forcese, any
comment in relation to the evidence that Professor
Copi t horne has given?

MR. FORCESE: What's notable is
this notion that one has a right to change
nationality. While it appears in the declaration,
it was not subsequently incorporated into the
bi ndi ng international instruments, particularly
the I nternational Covenant on Civil and Political
Ri ghts. There was an om ssion there, for reasons
| can't explain.

In the 1930 Hague Convention we
have been tal ki ng about, there is a passage or an
article which suggests that where one has dual
nationality in circumstances where one acquired
each nationality involuntary -- | will give you a

concrete exanple. One has German parents and one
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was born in Canada. Under Canadian | aw, one
acquires nationality in Canada. Under German | aw,
one is also a German national. 1In both instances
t hose nationalities are involuntary. You can't
hel p where you were born or to whom you were born
from

I n those circunmstances, the Hague
Conventi on says you should have the right to
renounce one of those citizenships.

That principle, as best | know, is
not customary international |aw, but that's
basically the extent of it in terms of a formal
international obligation that one be able to
renounce citizenship. It would not apply in
circunmstances where one has nationality through
naturalization, because that's not involuntary;
that's a voluntary act.

MR. GOVER: Professor Copithorne,
could I ask you to comment on renunciati on of
citizenship and perhaps even renunciation of
Canadi an citizenship?

MR. COPI THORNE: Yes, certainly.
| first of all would say that the description of
Canada's renunciation in this United States

document on tab 13 is plain wong. This predates
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the 1976 Canadian Citizenship Act, which remved
all distinction between naturalized and
nat ural - born Canadi an citizens.

In particular, the second one
di sappeared at that time; that is to say,
naturalized Canadi an who has spent nore than 10
years |iving abroad.

Basically the principal changes in
the 1976 Act were making it totally neutral with
regard to what you were before; that is to say,
British nationals, British subjects -- people who
were already British nationals had a preference to
Canadi an citizenship. Natural-born Canadi ans had
a preference or had a -- what do you call it? -- a
preferred position, a superior position, to
naturalized Canadi ans.

And there were a nunber of very
out-of-date discrimnatory measures in the
Citizenship Act which were elimnated at that
time.

Now, what does the Act currently
provi de for renunciation? 1In says in section 9 of
t he Canadian Citizenship Act:

"Acitizen may, on

application, renounce his
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citizenship if he
(a) is acitizen of a
country other than Canada
or, if his application is
accepted, will becone a

citizen...

I n other words, he cannot become a
He's got to have anot her

The first thing he has to submt is

country of which he is a

"(b) is not that subject of a
decl aration by the Governor
I n Council made pursuant to

section 20;"

Section 20 has to do with --

what's happened to section 20? Here we are,

"Decl arati on":

consi der ati ons.

"Notwi t hstanding ... shal

not be granted a person ...
to believe ... will engage in
an activity described in

paragraph..."

|t appears to be security
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"For security considerations
it is viewed by the
government that this person
shoul d not be allowed to
renounce citizenship."

This is the same provision,
section 20, under which the government can step in
and bl ock someone acquiring citizenship.

"(c) is not a mnor."

So no children can renounce.

"(d) is not prevented from
under st andi ng t he
significance of renouncing
citizenship by reason of the
person having a ment al
disability;"

Must understand the consequences
of his act.

"(e) does not reside in
Canada. "

You cannot renounce your
citizenship if you are actually residing in
Canada.

So that is a bit of a thicket to

get through if you want to renounce, but
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obvi ously, you can do it.

MR. GOVER: And Professor
Copi thorne, can you tell us about the approach
t aken by the Canadi an governnment, in all of its
emanati ons concerning dual citizenship, and in
particul ar whether standing comm ttees have
addressed dual citizenship.

MR. COPlI THORNE: Yes, in all its
emanati ons, including the | egislature.

The Standing Comm ttee on
Citizenship and Inm gration has addressed the
Citizenship Act on many occasions. There have
been, | would estimate, six attempts to |egislate
change over the past ten or twelve years. It was
al ways one of those subjects that fell off the
| egi slative timetable, to the frustration of the
comm ttee.

About ten years ago, you may
remember, there was some concern, particularly
expressed in the medi a, about something called the
phenomena of passport babies, whereby women in
advanced states of pregnancy arrived in Canada,
gave birth to a Canada, and got a plane to go back
as soon as they got a birth certificate for the

child showing it had been born in Canada.
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And the reaction to that, and
ot her what were considered to be abuses of the
Canadi an Citizenship Act, was set out in a report
of the Standing Commttee on Citizenship and
| mm gration dated June 22nd, 1994. That docunent
was called "A Declaration of Canadian
Citizenship".
And on the issue of dual
nationality, it developed, if | may read just a
coupl e of sentences:
"Prior to 1977, the Act
provi ded t he Canadi an
citizen, while outside of
Canada, who voluntary
acquired another citizenship
ot her than by marri age,
ceased to be a Canadi an
citizen."
So there was a provision in the
Act, prior to 1977, which provided that a person
woul d automatically cease to be a Canadi an under
certain circunstances.
Secondly, in the commttee report:
"Some of the witnesses before

the comm ttee were not
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concerned about dual
nationality. They pointed to
t he conveni ence of travel

that nultiple passports may
provi de, some spoke
under st andably of their
abiding | ove of their former

homel ands. . . "

Third, and | think this is the

"On the other hand, the
commttee finds persuasive

t he arguments of nost of our
wi t nesses who expressed
concerns about the current
practice of allow ng dual
nationality. They questioned
how it is possible to swear
| oyalty and al |l egi ance to
more than one country and
believe the practice

di m ni shes the val ue of our

citizenship."

Inits recommendati ons, the

comm ttee recommended three things.
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First of all:

"The governnment shoul d
explore the possibility of
provi ding that the new
Citizenship Act require that
a Canadian citizen, who is an
adult formally and voluntary
acquires nationality of

anot her country, except by
marri age and adoption, ceases

to be a Canadian citizen."

Il n other words, going back to the

Secondl y:

"The new Citizenship Act
shoul d establish the
principle that Canadi an
citizens who hold dual
citizenship, by virtue of
events beyond their control,
must, while living in Canada,
accord primacy to their

Canadi an citizenship."

don't think that fact concerns
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And finally:
"Nat uralized Canadi ans shoul d
be required to declare, as a
condition of receiving their
citizenship, that they wil
accord primacy to their
Canadi an citizenship over all
ot her citizenships."

This report, as | have indicat ed,

was never taken up |egislatively.
And to give you an idea where

t hi ngs stand today, the |l ast report | have seen of

this commttee is Novenber 2004. It's called
"Updating Canada's Citizenship Laws: |ssues to be
Addr essed".

Anong the issues to be addressed,
dual nationality does not appear. So | can assune
it's fallen off the table.

MR. GOVER: And perhaps a final
guestion before we take our norning break for you,
Prof essor Forcese: In your view, should countries
accept the non-responsibility doctrine in relation
to dual national s?

MR. FORCESE: No. There's strong

| egal basis, as | have indicated, suggesting that
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non-responsibility is no |longer, if it ever was,
correct articulation of international |aw.

I n those circunstances, nmy
personal viewis that every citizen, irrespective
of whet her they also have citizenship of another
country, every citizen should be entitled to the
same rights. And in those circunstances, if the
Government of Canada takes the view that it wil
extend di plomatic protection to Canadi ans, it
shoul d argue that point forcefully, irrespective
of any dual nationality status, is my view.

MR. GOVER: M. Comm ssioner, |
wonder if this m ght be a convenient tinme.

THE COWMM SSI ONER: Yes. We will
rise for 15 m nutes, take the morning break.

THE REGI STRAR: Pl ease st and.

--- Upon recessing at 11:29 a.m /
Suspension a 11 h 29

--- Upon resumng at 11:48 a.m /
Reprise a 11 h 48

THE REG STRAR: Pl ease be seat ed.
Veui l | ez vous asseoir.

MR. GOVER: Thank you,

M. Conmm ssi oner.

In the materials, Professor
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Forcese, that is, in Exhibit P-119, we have

informati on gl eaned fromthe websites of the

Governments of Canada, the United States, Great

Britain and Australia concerning dual citizenship.
| s that correct?

MR. FORCESE: Yes, we do.

MR. GOVER: What | would ask you
to dois to briefly take us initially to what the
Canadi an government says about consul ar and
di plomatic actions that are taken, or can be
taken, in cases of Canadi ans of dual nationality
who are detained in the other country of
nationality.

| will take you initially to tab
6, and in particular to page 4 at tab 6, and the
first full paragraph.

Thi s provides:

"I f a Canadi an has | egal or
other difficulties outside
t he country, Canadi an

di pl omati c or consul ar
representatives in that
country can try to hel p.
However, if the Canadian in

difficulty in another country

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5457

is also a citizen of that
country, Canadi an officials
may be entirely unable to
hel p. That country will be
dealing with one of its own
citizens and probably wl
not wel come outside
interference. |Indeed,
foreign authorities wll
definitely consider you as
one of their citizens,
especially if you choose to
travel under their passport."”
| will stop there and ask you for
your comment in relation to that aspect of the
information fromCitizenship & I mm gration
Canada's website, which is found at tab 6 of the
exhi bit.
MR. FORCESE: | think that's an
i mportant articulation of the practical
difficulties any State m ght have, in this case
Canada m ght have, in extending diplomatic
protection in its various manifestation to dual
nati onals while that dual national happens also to

be in their second country of nationality.
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As a practical matter, because of
t he preval ence of a non-responsibility doctrine
concept, at |least in popular wi sdom these are
i mportant practical difficulties.

One thing | would underscore in
t he statenment that the Governnment of Canada nmakes,
is as far as | can tell -- and | have never seen
this -- | have never seen the Government of Canada
assert that it's legally barred from extending
di plomatic protection. Here it's pointing out the
practical difficulties.

That's quite different -- well,
poi nting out the practical difficulties is
somet hing other States do. You nention that we
have extracts fromthe web pages of other
di pl omatic services fromother countries, and al
of them if you |ook at them the U S., the U K.
Australia, they all point to this practical
difficulty.

The U. K. is sort of unique in the
sense that the United Kingdom unlike the other
States, actually asserts that legally it may have
difficulty extending di plomatic protection. 1It's
alluded to indirectly in the materials you have

here. | believe you --
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MR. GOVER: We will come to that
in a moment.

Prof essor Copithorne, do you have
any conment in relation to that aspect of the
information on the Citizenship & I mm gration
Canada website to which | have referred Professor
Forcese?

MR. COPI THORNE: And t hat
particul ar paragraph?

MR. GOVER: Yes.

MR. COPI THORNE: I think it's
appropriate that the public receive such a
warning. | think I would have nuanced it a bit
more nyself, if it was a paper for an inquiry like
t his.

As | suppose | will be speaking to
| ater on, there are situations in which the
government of the other country may agree
informally to all ow what ampunts to consul ar
access.

So there may be | ocal arrangenents
t hat can be nmade on the spot in the circunstances,
whi ch depend on a variety of sometimes extraneous
factors, which maybe we will come to.

MR. GOVER: Pr of essor Forcese, | et
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me take you then to tab 7. This is information

fromthe U S. State Department Services Dual

Nationality website.

Here the U. S. State Department, in

the third paragraph,

starting with the second

sentence, states as foll ows:

And |

"The U. S. Gover nment

recogni zes that dua
nationality exists but does
not encourage it as a matter
of policy because of the
problens it may cause.

Cl ai ms of other countries, on
dual national U.S. citizens
may conflict with U S. |aw
and dual nationality may
[imt U S. government efforts
to assist citizens abroad.
The country where a dual
national is |ocated generally
has a stronger claimto that
person's allegiance.”

will stop there.

Comment, Professor Forcese, on

what the American government represents on this
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website, as conmpared to what the Canadi an
government says.

MR. FORCESE: Well, the practical
difficulties they allude to are very simlar. |
think there is a difference in tone in this web
page. The Anericans, for a long tinme, have been
gqui te preoccupi ed about this allegiance concept
and the inmplications that dual nationality has to
al l egi ance. The all egiance, obviously, of a
citizen is -- the concept is that one owes an
all egi ance to one's country of nationality. That
concept m ght be diluted if one has nore than one
nationality.

For a long time, the Americans in
their legislation and in their practice were very
hostile to dual nationality for that very reason.

That residual hostility, even
t hough the U. S. now recogni ze dual nationality,
that residual hostility I think is reflected in
here. Again, it's to whomdo you owe the |oyalty
as a citizen? |If you have nultiple nationality,

t hat question is confused.
MR. GOVER: Professor Copithorne?
MR. COPI THORNE: You coul d pick

that up fromthe regime which |asted only until
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about ten or twelve years ago, the American
regi me.

| f you ran for public office in
t he other country, this was a grounds for being
deprived your Anmerican citizenship. |If you joined
the armed forces of another country, that was
anot her grounds.

There was an enumerated |list of --
| am not sure how many -- at | east half a dozen
grounds in which you woul d be considered to
comprom sing what my col | eague has sai d, and that
is your sense of allegiance.

MR. GOVER: Moving on then with
our conparison, if | could take you to tab 8, here
we have information fromthe United Kingdom
Foreign and Commonweal th Office website dealing
with help for dual nationals, and under the
headi ng "Dual Nationality" we see this:

"British Consuls protect the
interests of Britons abroad.

If you are British and also a
nati onal of another country,

t hen you are a dual national.
Bei ng a dual national can

affect the | evel of consul ar
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hel p you receive. This page
expl ai ns what dual nationals
can expect froma British

Consul . "

And t hen picking up toward the
with the heading "If you are a

in the country of your other

"If you are a British

nati onal and you are in the
country of your second
nationality, the British
Consul cannot formally help
you. There are legal limts
to what we can formally do in
such circunstances. The

aut horities of your other
nationality are entitled to
take the view that Her

Maj esty's Government has no
standing in this matter. |If
under the | aw of that country
you are |iable for any
obligation such as mlitary

service, the fact that you
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are also a British national
does not provide exenption.
However, even if we are
unable to act formally, we
wi Il always do everything we
can to help informally."

Prof essor Forcese.

MR. FORCESE: Yes, what's quite
not abl e about this passage fromthe Foreign
Office -- and also there's an even nmore enphatic
passage on the web fromthe Home Office -- |
beli eve the Home Office.

Essentially they are abandoni ng
the claimthat non-responsibility is bad
international |law. They are sinply acknow edgi ng
that there's this body of |law out there called the
non-responsi bility doctrine. 1t precludes us
offering you assistance if you are a dual
national. Be aware of that.

That's a much nmore enphatic
statement about legal Iimts than we see in any of
t he other web extracts, and | have to believe that
it reflects, on the part of the U K., an
acceptance of non-responsibility, which is

probably not warranted, as we have already seen by
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at | east customary international |aw.

MR. GOVER: You referred a nmonent
ago to the Home Office website, which goes
further.

| s that correct?

MR. FORCESE: It says essentially
t hat international |aw precludes us fromoffering
consul ar assistance or diplomatic protection.
It's even nore enphatic than this passage.

MR. GOVER: The Honme Office, of
course, being concerned with donestic matters
wi thin the United Kingdom

MR. FORCESE: Correct.

MR. GOVER: |If we could now turn
totab 9, this is information fromthe Australian
Government's website dealing with dual
nationality.

| will take you to page 3 of 4,
under the headi ng "Consul ar assi stance to dual
nationals". W see these words:

"Australia seeks to extend to
all its citizens, including
dual nationals, the ful

range of consul ar assi stance.

However, under international
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| aw, countries are not
obliged to recogni ze dua
nationality.
- A country may not
permt Australian
consul ar assi stance to be
given to Australian
citizens who, according
toits laws, it considers
and treats as its own
national s.
- Or, a person m ght not
be regarded as being an
Australian if that person
is not travelling on
their Australian
passport.”

Comment from you, Professor
Forcese, in relation to that excerpt?

MR. FORCESE: | woul d describe
this as a hal fway position between, say, the
position articul ated by the Government of Canada,
which is pointing to practical difficulties, and
that articulated by the United Kingdom Government,

which is to point to legal difficulties.
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Here the Australians say t hat
under international |law, countries are not obliged
to recogni ze dual nationality, which is true. It
doesn't then go on to say that, where there is
dual nationality, diplomatic protection may not be
ext ended, which is what the U K. essentially does.

So it's taking sort of an
intermedi ate position on the |l egal inplications.
It's invoking international |aw, but not then
goi ng on and sayi ng non-responsibility is good
| aw.

MR. GOVER: Professor Copithorne,
do you have any comment in relation to the
British, the Australian or the American gover nment
websites as they relate to dual nationality and
consul ar assi stance?

MR. COPI THORNE: No.

MR. GOVER: | will turn to you
next, Professor Copithorne, in relation to a
concept that you referred to a monment ago and that
you al so address in your paper, which we of course
have at 4ab 4 of Exhibit P-119, and that is the
role of bilateral consul ar agreenments and
bil ateral consular treaties as a means of giving

effect to the dom nant nationality principle.
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Can you explain that to us,
pl ease?

MR. COPI THORNE: Yes. Let nme
start by putting in context the relationship of
bil ateral treaties to the Vienna Consul ar
Conventi on.

There were bilateral treaties,
many of them-- bilateral consul ar agreenments --
prior to the arrival of the Vienna Consul ar
Convention. They, to ny know edge, all continue.
I n other words, they were not overtaken by the
consul ar conventi on.

Second, there continue to be new
bi |l ateral consul ar treaties concluded, and the
consul ar convention appears to be able to live
wi th that too.

Obvi ously bil ateral consul ar
conventions tend to relate to problens which are
particular to those two countries. On the other
hand, many of the countries also try to get sonme
standardi zed format, so that the way their
citizens are recogni zed or non-recogni zed will be
consi stent across the board.

Canada has had several consul ar

agreements, and I amnot famliar with -- | think
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you woul d have to ask someone fromthe depart ment
who was cl oser to the total nunber of consul ar
agreements that we have.

But it is possible to contenpl ate
a consul ar agreement which speaks directly to dual
nationality.

| guess the one case in that that
we know about is a consul ar understandi ng,
arrangenment, treaty -- | have not seen it; | don't
know what its |legal status is -- between Canada
and Chi na, modeled on a sim | ar agreenment between
the United States and China, as | understand it,
whi ch says that where a dual national travels on
t he passport in State A, is in trouble in State B,
State B will recognize his first nationality.

That is, a Canadian, let's say
born in China who em grates to Canada, goes back
to China on a Canadi an passport. The Chinese
government is now commtted to recogni zing his
Canadi an nationality in China.

So this is one approach to much of
t he dual nationality conundrum chall enge,
what ever you want, that the dom nant act shoul d be
t he choice of travel docunment. And | nust say,

this is not -- the literature says there are other
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cases of this in the past in bilateral
rel ationshi ps.

And I now want to clarify what |
said. | said when he travels on his Canadi an
passport. What | should have said is when the
Chi nese government accepts his Canadi an passport
and puts an entry stanp, or some other indication,
into the Canadi an passport, then China will not
seek to apply his Chinese nationality.

MR. GOVER: Professor Forcese, any
comment then in relation to these bil ateral
agreements and how t hey m ght give expression to
the concept or principle of dom nant nationality?

MR. FORCESE: Only to say that the
United States has a nunmber of the these treaties
of peace, friendship, and comerce -- that is
probably the wrong parlance -- with which they
have entered into with countries such as Iran, for
instance. And amongst other things these treaties
sonmetimes specify in the case of a dispute
concerning the special arrangements that we have
arrived at bilaterally, the Wrld Court, or sone
other arbitral body, will settle the matter. So
not only do they give rise to new substantive

rights, they also create jurisdiction for an
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international dispute settlement.

MR. GOVER: Professor Copithorne,
why do ot her countries enter into these agreenents
in allow ng someone who arguably is one of their
nationals to be treated as a Canadi an national ?

MR. COPI THORNE: Well, | think
that they realize there is a problemhere and that
maybe in the name of commerce, maybe in the name
of tourism there could be a variety of factors
whi ch i nfluence, let's say, the Governnent of
China to agree to such an arrangenment.

MR. GOVER: Even though this may,
in a sense, constitute a conprom se on
sovereignty?

MR. COPlI THORNE: Well, yes. I
don't think they are thinking in those terms. |
think they are seeing all those tourist dollars
and the commercial investnment.

| mean, the number of tourists of
Chi nese ethnic tourisminto China is very big.

The ampunt of overseas Chinese investnment in China
is very big. And there are stories fromtime to
time of overseas Chinese busi nessmen being |ured,
for example, from Hong Kong and then pronptly

arrested i n China.
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So | think this is probably one
way al so of addressing this sort of conduct by
| ocal officials, that there should be such an
arrangenment at the national |evel.

MR. GOVER: Are you aware of any
policy on the part of the Department of Foreign
Affairs and International Trade to negotiate these
bi |l ateral agreenments on a priority basis having
regard to particular problenms with other
countries?

MR. COPI THORNE: | am not aware of
such a policy.

MR. GOVER: Professor Forcese, any
comment in that respect?

MR. FORCESE: | am not aware of
any policy.

MR. GOVER: You mentioned a nonment
ago the idea that there may be some ability to
have a di spute resolution mechanismin one of
t hese side agreements or bilateral agreenents.
Let's address an aspect of the Vienna Convention
On Consul ar Relations, and in particul ar the
optional protocol.

Il will turn first then to

Prof essor Forcese, and | will ask you to take us
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to tab 10, and in particular starting at page 55.

Page 55 appears to set out the
Optional Protocol to the Vienna Convention On
Consul ar Rel ations concerning the compul sory
settl ement of disputes.

Prof essor Forcese, first of all,
is Canada a party to the optional protocol?

MR. FORCESE: No, it's not. Just
to describe the inportance of the optional
protocol, on several occasions Professor
Copi thorne and I have nentioned the International
Court of Justice, the World Court. Court is
probably an overstatenment; it is an international
arbitration body. And |like arbitration bodies the
worl d over, it depends on the consent of the
parties who appear before it in order to have
jurisdiction.

That consent is manifested in
di fferent ways. The nost |ogical, or the nost
evident, way is that in the case of a dispute
bet ween two countries, those two countries agree:
Well, we can't settle this matter through
negotiation. Let's send it to the |ICJ.

So it's sort of an ad hoc

jurisdiction.
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The second way is that countries
will enter what is known as a decl arati on of
conmpul sory jurisdiction, where they agree that in
any dispute, international |egal dispute, they
agree that the World Court can settle the matter
as agai nst another State that has also agreed to
this sort of standing jurisdiction.

The third way, and the way that's
presented by the optional protocol, is that there
may be treaties out there to which States have
become party that in their own express terns
i ndi cate that di sputes under that treaty or
di sputes in relation to that treaty can be settl ed
at the International Court of Justice.

That's what the optional protocol
does. It essentially is an add-on to the Vienna
Convention on Consular Relations. It says that if
a di spute concerning the application or
interpretation of the Vienna Conventi on Consul ar
Rel ati ons arises as between parties to that
convention and al so parties to this optional
protocol, the matter can be settled by the Wirld
Court.

That's how the Germans got the

Americans into the International Court of Justice
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in a case called Le Grand, involving Article 36 of
t he Vienna Convention. That's how the Mexicans
got the Anericans before the International Court
in Avena, and there was al so an earlier case

i nvol vi ng Par aguay.

The Anmericans are a member, Canada
is not. The Americans were a menber actually up
until March, then they withdrew fromthe optional
protocol because they | ost too many cases.

MR. GOVER: The Avena case, by the
way, was deci ded, | understand, March 31st, 2004.

MR. FORCESE: Correct.

MR. GOVER: And the United States
of America withdrew fromthe opti onal protocol on
March 9th, 2005.

MR. FORCESE: Correct.

MR. GOVER: Professor Copithorne,
can you conmment on the denial of a forumto
resol ve consul ar di sputes arising from Canada's
failure to ratify the optional protocol?

MR. COPlI THORNE: Well, before |I do
that, just let me say that | have a number of
parties, the parties to the convention proper,

167. The number of parties to the optional

protocol is currently 45.
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Not only for the Vienna Consul ar
Convention, but for conventions in general there
is a desire to put a dispute resolution mechani sm
init, partly because of the type of reason that
my col |l eague referred to: that the International
Court of Justice is not necessarily an ideal
creature to take it to under its general dispute
resolution jurisdiction. 1t is better if you put
a clause in saying you will take a dispute to the
| nternational Court of Justice, or there can be
many ot her ways. There can be ad hoc arbitration
on how to deci de.

I n general, the |awyers on any of
t hese del egations will start off with the
proposition that we need a di spute resolution
provision right in the convention, and then they
negotiate fromthere as to what will be the nmost
appropriate for the substance.

So | amnot at all surprised at
t his.

And if you | ook again at the
| egi slative history of this convention and the way
t he Americans have approached it, they were
| eaders in the negotiations for this convention

and they were very keen on getting that dispute
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resol uti on mechani sm because they saw the group
that was in the nost danger of running afoul were
their own nationals, and they wanted this access
to the International Court in order to give them
recourse

MR. GOVER: Professor Forcese, has
Syria accepted the compul sory jurisdiction of the
| nternational Court of Justice?

MR. FORCESE: No, it hasn't, nor
has it accepted the optional protocol. Finding a
hook by which you could obtain jurisdiction in the
| CJ for Syria would be quite difficult, at | east
inrelation to, say, consul ar conventions. There
are possibilities that exist in relation to the
torture convention, the U N. Convention Agai nst
Torture.

| don't know if you want to talk
about that.

The U.N. Convention Agai nst
Torture provides that if there is a dispute that
is prolonged and you have not been able to settle
it through medi ation concerning the interpretation
of that torture convention, the I1CJ, the World
Court, can hear the matter.

Once again, that's a voluntary
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provi sion. When the ratifying States choose

whet her they will accept this potential ICJ
jurisdiction of the torture convention, Syria
became a member of the torture convention in 2004,
much to my surprise.

Al so rather surprisingly, in the
course of becom ng a member to the torture
convention they didn't preclude I1CJ jurisdiction.
So in theory, a State with a di spute concerning
the interpretation of the torture convention
agai nst Syria could ultimately end up before the
| CJ, and the 1 CJ could have jurisdiction.

MR. GOVER: Professor Copithorne,
any comment in relation to that?

MR. COPI THORNE: Not really.
There's a big difference between the theory which
is there and the way the system was i ntended to
wor k.

But | would just say that when the
statute of the International Court of Justice was
drafted, the proposition was the world wasn't
ready for compul sory, binding, third party dispute
resolution, and therefore if there was going to be
any third party di spute process, it had to be

optional. And that is what we have seen as the
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dom nant system

MR. FORCESE: Can | just make one
additional followup point on the inportance of
this mandatory jurisdiction that would exist under
treaties?

MR. GOVER: Pl ease.

MR. FORCESE: | have nentioned
that the U.S. has entered into bil ateral
arrangenents, these friendship, comerce, and
peace bilateral relationships with many countries
whi ch provide for settlement of disputes under
those treaties by an arbitral panel. As Professor
Copi thorne has indicated, the U . S. was a very
ent husi astic participant in this optional protocol
to consul ar relations up until very recently.

| woul d note that those two
treaties, the optional protocol and then its
friendship, comerce relationship or treaty with
| ran, both those two heads of jurisdiction were
empl oyed by the U.S. in the Tehran hostage taking
case, which you may recall fromthe |ate 1970's.
So the Americans were basically able to sue Iran
in the World Court, and ultimately prevail,
because of the jurisdiction accorded that court by

this bilateral arrangement and then this optional
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protocol .

Now t he Ameri cans have wit hdrawn
fromthe optional protocol, again a bit surprising
frommy perspective because the Ameri cans send
peopl e and capital abroad |i ke no one el se and, as
Prof essor Copithorne suggested, stand to benefit
enormously where there is such conmpul sory
settl ement of disputes.

MR. GOVER: Largely our focus up
until now has been in relation to the ability of a
country of nationality to provide consul ar
protection to a dual national while in the other
country of nationality.

| would like to shift the focus
somewhat now to the question of consequences of
dual nationality while in what | mght call third
countries, that is, countries of which the
Canadi an citizen is not a national.

Prof essor Forcese, would you | ead
t he di scussion there, please.

MR. FORCESE: Dual nationality is
irrelevant. It's irrelevant on several different
| evel s.

To make it more concrete, a

Canadi an citizen who is a dual citizen with
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Canada- Syria who is in the United States has no
nationality link to the United States. The United
States -- well, the Hague Convention from 1930
suggests that the United States is to treat that
i ndi vidual as a national of the country with whom
he has the closest ties, himor her has the
cl osest ties.

The ILC, inits draft articles on
di plomatic protection, those draft articles that |
t al ked about earlier, the ILC goes even further
and says either country of nationality. So Canada
or hypothetically Syria is entitled to extend
di pl omati c protection as against the United
States, as against that third party state to whom

there is no tie of nationality. So it's an open

field.
MR. GOVER: Professor Copithorne?
MR. COPI THORNE: \hil e agreeing
with that conpletely, I do want to say that there

are threads that appear fromtime to time saying
it would depend on which passport that person was
using for protection in the third country.

| am not tal king about being in
the countries of nationality. | amtalking about,

for example, India would recognize a person com ng
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into India on an American passport and would then
| ook to that country, the government of that
country, to be the protector of that person.

| don't want to suggest that this
has the status of any formof rule or practice,
but there is in the literature evidence that from
time to time some governments have applied that
rule. 1t depends on which passport they use to
come in the country.

MR. GOVER: Thank you.

Prof essor Forcese, in your paper
you di scuss this issue of dual nationality and
third party states at pages 30 and 31. Again,
this is the paper entitled "The Capacity to
Protect: Diplomatic Protection of Dual Nationals
in the "War on Terror'" at tab 3.

At pages 30 and 31 you address
this subject, and on page 31 in particular, you
say about this case:

"Arar's dual nationality
shoul d not preclude a
Canadi an conpl ai nt based on
Article 36 of the Vienna
Conventi on On Consul ar

Rel ati ons agai nst the United
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States or a broader claim

t hat m ni mum treat ment of
obligations were not met in
Arar's renmoval to torture.
The Hague Convention itself
provides, in Article 5, that
within a third state, 'person
havi ng nore than one
nationality shall be treated
as if he had only one... [A]
third state shall

recogni ze exclusively inits
territory either the
nationality of the country in
whi ch he is habitually and
principally resident, or the
nationality of the country
with which in the
circunstances he appears to
be in fact nmost cl osely

connected. '™

You conti nue:

"If this principle reflects
customary international | aw,

it requires third party
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states to assess the
effective nationality of the
dual national, and treat them
as a single national of the
country with whomthey are
nmost cl osely tied.

Di pl omatic protecti on may be
extended by this latter
nation."

And then of course you refer to
t he International Law Comm ssion's draft articles.

My question is this -- and | know
t hat you have summari zed your evidence in this
respect already: But insofar as we are concerned
with the facts as they pertain to M. Arar and his
treatment while in the United States, your viewis
t hat there was not conpliance with Section 36 of
t he Vienna Conventi on.

MR. FORCESE: Again, nmy command of
the record is limted. There have been allusions,
certainly in the record before this Conm ssi on,
suggesting -- at |east Arar's counsel has
suggested that M. Arar may have asked for
consul ar assistance right at the outset, right

when he was first accosted upon entering the
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United States.

| f that was the case and he did
actual ly ask for consul ar assi stance, he was not
provi ded with that consul ar assi stance for sonme
days, and | would say that there would be a good
Article 36 issue at play.

| believe also there m ght well be
an Article 36 issue at play in the sense that
M. Arar, as best | know -- and again | don't know
the record -- as best | know he was never informed
of his entitlement to ask for consul ar access. |
bel i eve that he was given a phone call. He chose
to call his relatives, and his relatives then got
in touch with the Canadi an authorities.

So, again, not knowi ng the facts
wel | enough to pronounce definitively, there were
certainly questions in nmy mnd as to whether
Article 36 was conplied with.

MR. GOVER: Professor Copithorne,
do you have any comment in that respect?

MR. COPI THORNE: No, except that |
am not surprised that he wasn't, given the
statistics | quoted fromthis earlier case of the
New York Police Force of 57,000 people and only

four entries in their aliens |og.
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MR. FORCESE: Also remenber that
he was entering the country on a Canadi an
passport, he was entering the United States. It
was abundantly clear to the U . S. authorities that
he was a foreigner, he was an alien.

Remenmber what | nmentioned before
about Avena. |In the Avena case, the Court said
that failing to notify an individual of their
rights to consul ar access -- you know, in that
case, waiting 40 hours was a violation of Article
36.

So in this case where it was
abundantly clear to the American authorities right
at the outset, that requirement that they inform
hi mof his rights i mediately, or without del ay,
woul d obvi ously apply.

MR. GOVER: A final word, then,
Prof essor Copithorne.

The focus of the paper that you
have written relates to di plomati c protection,
again in the context of dual nationals. You
enmphasi ze the value of bilateral agreements.

Ils there anything you wish to add
inrelation to the protection of dual national s?

MR. COPlI THORNE: Yes. | prefer a
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| ooser wording, if I may. It seens to ne that
bi |l ateral agreements can be useful in particular
circumstances. They are, to my m nd, very
circunmstance-dependant. And where they can have
an advantage, as in the case of China, obviously
t hey should be pursued to supplement, if you will
t hese various provisions we have been tal king
about; what happens in dual nationality.
So that's all | want to say on it.
MR. GOVER: Thank you. And some
final words fromyou, Professor Forcese. | note
t hat you have written in your paper, you concl ude
t hat :
"The ol d rul es precluding
protection in a contest
bet ween two states of
nationality are no | onger
part of international |aw. "
| know that you have testified
t hat countries should not accept the
non-responsi bility doctrine.
Some final words fromyou,
Prof essor, about the concept of dual nationality
in international lawin the war on terror?

MR. FORCESE: Well, just to
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reiterate the question that you asked me before we
br oke.

| believe that it's incunmbent upon
t he Government of Canada to take a very firm
position on this. There will always be a question
as to whether Canada can obtain jurisdiction, say
in the World Court, in actually prosecuting such a
claim That's always going to be an issue.

But in every other forum
certainly Canada nmust take a very firmviewon its
right to extend consul ar assi stance and di plomatic
protection to its nationals, irrespective of their
dual nationality status.

| would also, if | had ny
druthers, | would be very interested in seeing
Canada relying on that torture convention
provi sion which does all ow Canada to potentially
bring a case against Syria at the World Court for
torturing M. Arar.

| would al so encourage Canada to
consi der what is known as an interstate conpl ai nt
under the torture convention against the United
States, an interstate conplaint that would be
brought to the Commttee Against Torture, which is

the adm ni strative body established by the torture
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convention, which has some adjudicative
responsibility.

So there are venues in which
Canada coul d pursue these matters, and | have not
seen much evidence that these issues have arisen
in conversations.

MR. COPI THORNE: May | have a
final final point?

| amsorry, | didn't see you
comng with that word "final". It was very quick.

MR. GOVER: Of course

MR. COPI THORNE: | just want to
add what's in my article, and that is that
sometimes there can be side deals which wl
settle individual cases. And while you would have
to get this frompeople much nmore closely
associ ated with Canadi an consul ar activities,
woul d even go so far as to speculate that it may
be that many nore people with dual nationality are
in fact accorded de facto the things that we
descri be as consul ar access wi thout an adm ssi on
by the government that it is obliged to do so.

The case of which | am aware
guote in my paper, concerning China, which China

was prepared -- it may be 20 years ago -- to
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accord to Canadi an consul ar representatives the
rights -- not the rights -- what they had
requested in ternms of access on the cl ear
understanding this was not a right they were
accepting but, rather, in terms of friendship and
good relations with Canada.

So that is also always in the
background, that sort of thing.

The other one | want to mention is
t hat some States m ght be prepared to quietly give
you access, but they don't want to allow it on the
record because it will set precedents for other
people. So they will do an under-the-table deal
which will give you what you want.

That's all.

MR. GOVER: Thank you very much.

Those are my questions.

THE COWMM SSI ONER: Ms Parnes?

MS PARNES: Thank you,
Comm ssioner. Let nme set up for a noment.

THE COWMM SSI ONER: Take your time.
EXAM NATI ON

MS PARNES: Good nmorning. | am
Brena Parnes, and | amone of the counsel for

M. Arar.
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| am going to be addressing sone
of the questions to one or the other of you, but
pl ease feel free to add in any comments that you
m ght have if | don't address the question
specifically to you

Prof essor Forcese, you identified
in your evidence two aspects to Article 36 of the
Vi enna Convention. The first was the obligation
to informthe foreign nationals their right to
consul ar access as soon as there was an awareness
t hat the person is a foreign national; and,
second, if the person requests access, to accord
them the opportunity to exercise that right.

| s that correct?

MR. FORCESE: The second, | would
probably characterize it as a requirenment to pass
on that information or pass on that request to the
consul ar officials.

MS PARNES: Okay, that's fair.

But aren't there two aspects to that second right?
One woul d be the receiving State nmust notify the
sending State without del ay; and, second, that the
person concerned also has a right to pass on
communi cations to the consul ate, the sending

St ate?
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MR. FORCESE: Yes, if you are a
foreign national and you have triggered your
consul ar right, you have requested consul ar
access. In that circumstance, there's | anguage in
36 suggesting that you must be free to continue
t hat communi cati on

Does t hat answer your question?

MS PARNES: Yes, that does. Thank
you.

Woul d you agree with me, to give
effect to notification of the right to consul ar
access, there also definitely nmust be the right to
effect that access?

MR. FORCESE: Well, certainly you
are entitled to be notified of your right. |
t hi nk you are aski ng whether, you know, the right
woul d be circunmvented if you were held
i ncommuni cado and weren't allowed to actually
communi cate with a consular official.

MS PARNES: Correct.

MR. FORCESE: Certainly, in ny
view, if you were held incommuni cado and not
all owed to communicate with a consul ar official,

t hat woul d violate Article 36.

MS PARNES: Thank you.
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Prof essor Copithorne, do you have
anything to add to that?

MR. COPI THORNE: Not at all.

MS PARNES: Okay. Thank you.

One of the areas | had anticipated
woul d be covered in evidence -- and pl ease forgive
me if | amoverstepping into something that you
are not famliar with, and this is al so addressed
to Professor Forcese.

| had anticipated that the U S.
| aw relating to the country in which a person
woul d be deported to would be covered.

Are you famliar with U S. |aw on
deportation?

MR. FORCESE: | have a passing
famliarity with the I mm gration and
Nat urali zation Act and its provisions. | don't
purport to be an expert in U S. imm gration | aw.
| had one pro bono case that didn't deal with
this.

My understanding is that you are
having a U.S. imm gration | awyer appear before
you. | could speculate, but I think you are
better off talking to him

MS PARNES: Okay. So | will |eave
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t hose questions for another tine.

It occurs to me that under
international | aw, the Canadi an governnent could
have taken three different approaches in
M. Arar's case, and | will list those approaches
and either of you can comment on whether you woul d
see those as being three different approaches or
whet her there are additional approaches or one of
themis not an appropriate approach.

The first would be: M. Arar is a
dual national. He's on your territory, therefore,
under Syria's jurisdiction, and consul ar access is
a privilege that Syria can choose not to grant.

MR. COPI THORNE: Excuse ne,
counsel, if | could just ask: this is vis-a-vis
Syria, is it, not the United States now?

MS PARNES: For the purposes of
this question, | amjust asking vis-a-vis Syria.

MR. COPI THORNE: Okay. Thank you.

MS PARNES: But | would wel come
your coments as well on the U. S.

The second approach could be:

M. Arar is a dual national. Neither of his
citizenshi ps take precedence over one another, and

t herefore Canada is entitled to some consul ar
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access, but the Syrians are entitled to put
conditions or limtations on that access.

And the third approach woul d be:
M. Arar is a dual national, but he's a resident
of Canada. He was travelling on a Canadi an
passport. There are other indicia that his
dom nant or effective nationality is Canadi an.
Furthernmore, Syria does not have an effective
means for renouncing Syrian citizenship.
Therefore, Canada is fully entitled to consul ar
access.

Woul d this be a fair assessment of
the different approaches Canada coul d take?

MR. FORCESE: Nunmber 3 is

obvi ously the one that -- | have already expressed
the opinion -- | believe that international |aw
does all ow Canada to take that position. | think

t hat woul d be, as you have described it, a
reasonabl e position for Canada to take.

Nunmber 2, some consul ar access
but, you know, we can't figure out who's got the
closer tie. We will accept some Ilimtations?

That woul d be a deal struck between the Gover nment
of Canada and Syria, not mandated by international

law. It would be suspect on the facts, as far as
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| understand them |t would be a dubious
approach, and froma | egal perspective | don't
view it as necessary.

Nunmber 1, di plomatic protection is
a privilege that needn't be accorded for any
reason, really. In your case, you suggested
because he is a dual national.

Well, we have already had a
di scussi on suggesting that diplomatic protection
ininternational lawis a matter of discretion on
the part of the sovereign state. The sovereign
state can pick and choose the circumstances in
which it will extend diplomatic protection.

W t hi n Canadi an domestic | aw,
Prof essor Copithorne has already mentioned the
Khadr case, which suggested that that may not be
t he case. But in international |aw, you can pick
and choose, and the grounds on which you pick and
choose are subject to no constraints. So if
Canada picks and chooses and says, "W are not
going to extend di plomatic protection because you
are a dual national,"” as a matter of international
law, it would be free to take that position.

| think it would be a dubious

position. | don't think Canada is obliged to take
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t hat position. But could you challenge it as a
matter of international |aw? No.

MS PARNES: Would the first
approach be nmore consistent with the
non-responsi bility model ?

MR. FORCESE: Yes.

MS PARNES: Okay. And the third
position would be --

MR. FORCESE: A rejection --

MS PARNES: -- consistent with a
predom nant or effective nationality approach.

MR. FORCESE: Correct.

MS PARNES: Your evidence today
was that the third model is the one that, in your
opi ni on, most closely accords with the current
state of international |aw?

MR. FORCESE: Yes, that you are
entitled to extend di plomatic protection as
agai nst a dual national even in relation to a
country whose nationality that person al so has, so
| ong as you, the espousing state, have the closest
i nks, the predom nant |link, to the person who has
been i njured.

MS PARNES: Professor Copithorne?

MR. COPI THORNE: The only thing
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would add is in the final analysis, it's alnmst a
tactical decision by those in charge of getting
t hat person out of jail or getting access or
what ever the i mmedi ate objective is. | think it
turns |l ess on | aw than what works in a particular
fact pattern. Therefore, that speaks to the need
to have a highly experienced official running with
this, who can make a suitably informed tactical
j udgnment .

MR. FORCESE: | wonder if | m ght
add al so on that same point.

Strategically, fromthe
perspective of actually securing the rel ease of
i ndi vi dual s, you m ght want to tenmper how
emphatically you assert your rights as a country
to extend di pl omati c protection.

| know that in some -- not,
obvi ously, in the case of M. Arar, but some other
detainees in Syria, the Government of Canada was
fairly silent on this issue and ultimtely secured
t he rel ease of individuals. One would assune that
part of that silence was notivated by a desire not
to peeve the Syrian officials.

Anot her situation where Canada

m ght be expected to take a much firmer stand and
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advocate very openly and in a very determ ned way
its rights to extend di plomatic protecti on m ght
be the Kazem case, the Canadi an-1rani an
journalist who was killed in Iran.

You are not going to secure her
rel ease; she was killed. In that circunmstance, it
seens that there's not necessarily the
countervailing consideration of, "How are we goi ng
to secure this person's release?" That's a
circumstance where the Government of Canada, as a
di pl omati ¢ measure, m ght be expected to take a
very firmline.

MS PARNES: Right. But you are
not necessarily suggesting that Canada -- you are
suggesting that Canada be tactful in its approach,
but you are not necessarily suggesting that Canada
t herefore then woul d have to take the
non-responsi bility model in doing that?

It would just be a way of maybe
more tactfully putting it to the Syrian
authorities.

MR. FORCESE: | believe Canada
shoul d be unequivocal on what the lawis. The
venues in which it asserts that unequivocal state

of the law, it m ght have to pick and choose for
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reasons of securing the ultimte objective;
namely, to secure sonmeone's rel ease.

MS PARNES: Thank you. Pl ease
correct m if I amwong. M understanding is the
prem se of the non-responsibility model is
prem sed upon the voluntary return of the dual
national to one of his countries of nationality.
Therefore, if return is involuntary and contrary
to the stated desire of the national, as in
M. Arar's case, it strikes me that the
non-responsi bility approach, even if it stil
exists in international |aw, could no | onger apply
in those circunmstances?

MR. FORCESE: | am not sure
woul d confl ate the non-responsibility doctrine,
which is essentially a standing rule. It says
t hat you don't have standing to espouse the claim
or to bring diplomatic protection as against a
state whose nationality that person also has.
That's a standing rule.

| don't know if | would conflate
that with the rules on removal and deportation,
which | think is where your question is going.

MS PARNES: MM hmm

MR. FORCESE: | think it would be
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gquite a dubi ous body of international |aw that
obliged a state to automatically renpove sonmeone to
a country of nationality because, of course, a
number of refugees could be wwongfully removed to
their countries of nationality fromwhich they are
fleeing.

So I think there's a whole bunch
of different principles of law in play when you
tal k about deportation.

Non-responsibility is about
standing. Can you actually assert, say, consul ar
protection, and if a person is injured, can you
actually bring a claimfor conpensation for that
i ndi vi dual who has been wronged?

MS PARNES: | think ny question --
and maybe | shoul dn't have brought in the
non-responsi bility model .

But | think my question relates
nore to, does it matter whether a foreign national
voluntarily returns to a country of their second
nationality or whether that return is involuntary
or contrary to their stated desire?

MR. FORCESE: | am sorry,

m sunder st ood your questi on.

What you are proposing is two
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scenarios. M. Arar is renoved fromthe United
States to Syria. What kind of inpact does that
have on dual nationality and non-responsibility in
relation to Syria versus, say, M. Arar voluntary

travels to Syria on a Syrian passport, something

li ke that?
Are those the two scenari os?
MS PARNES: Correct.
MR. FORCESE: | think it would
make a difference. It would nmake a difference

certainly practically.

The | egal issue that m ght arise
in those circunmstances -- remenmber what | have
been sayi ng about non-responsibility.
Non-responsibility doesn't apply so long as the
nati onal has a closer link to the espousing
country, the genuine nationality concept.

Well, if you are travelling to
t hat second country of nationality, the receiving
State, on that receiving State's passport, | would
assume that the possibility of you arguing
successfully that you have a closer tie to the
sendi ng State woul d be underm ned; that you are
acting as if you have a closer tie to the

receiving State.
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That m ght be an issue, say, in
t he Kazem scenario, where Ms Kazem was
travelling on an Iranian passport. She had some
famly in Iran, she would some connections to
Iran. There, the issue as to which country is she
nmost cl osely |inked would be nuch nmore nmuddy than
in the Arar scenario where M. Arar was clearly
very closely tied to Canada and he woul dn't have
gone to Syria except for the intervention of the
Ameri cans.

MS PARNES: Right. But even if
M. Arar, for instance, voluntary had entered
Syria on a Canadi an passport, not on his Syrian
passport, as a Canadian, | think -- and correct me
if I amwong -- there would still be a
di stinction of himchoosing to go back to the
country and subject himself to the | aws as opposed
to himinvoluntary being forced to go back to the
country and then being subjected to | aws of those
countries?

MR. FORCESE: | think certainly as
a practical matter. As a |legal matter, confronted
with those facts, a Court would say, ooh, this is
a slightly different scenario. The person has

been renoved against their will. In terms of how
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we wei gh the cal culus as to who has the greater
connection, that's one of the variables we take
into account.

| don't think if I can go nuch
further than that.

MS PARNES: Thank you. Professor
Copi t hor ne?

MR. COPI THORNE: Well, there are
cases on record of, for exanmple, the United States
ki dnappi ng peopl e, nationals, that they wanted
before their courts. So people being removed from
one jurisdiction to another by force does exist.
And as | think we discussed, the American courts,
t he Supreme Court, has taken the view that this
doesn't taint the evidence.

MR. FORCESE: Although it is very
clearly a violation of international |aw.

MS PARNES: | think the testimony
today was to the effect that when a dual nati onal
isinathird country, either States may extend
di pl omatic protection to that dual national; is
that a fair assessment of what was di scussed
t oday?

MR. COPI THORNE: I n principle,

yes, with the condition that there's some
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suggestions around that primacy should be attached
to the government of the country under which he
entered -- on the passport on which he entered the
third country.

MS PARNES: And is it possible to
have both consul s advised? Wuld that be contrary
to international lawif both were, if someone
said, "I want to seek consul ar protection of both
of my nationalities"?

MR. COPI THORNE: To my knowl edge,
there is quite a bit of active cooperation anmong
consuls in ternms of detainees abroad where nore
t han one country has an attachment, a connecti on,
a claimto this person, as a practical matter.

| don't know -- what do you think?
Is there a | egal consideration?

MR. FORCESE: It wouldn't be
precluded as a legal matter. It would be
practical coordination problems. But |I am not
aware of any principle of international |aw that
says you wouldn't be entitled to that fact. The
princi ples that do exist fromthe ILC and
el sewhere suggest quite enmphatically that either
country can extend di pl omati c protection, and I

woul d read "either" as including both.
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But | can't go beyond that.

MS PARNES: Thank you.

But | woul d suggest to you that it
woul d be inportant for the Canadi an consul ate to
know, for instance, if M. Arar had asked also to
be notified of the Syrian consul so that they
coul d coordinate efforts.

Woul d that be a fair statement?

MR. FORCESE: | amcertain that it
woul d be hel pful to the Canadi an consul ate to know
that. | amnot sure that the American
authorities, in the scenario you are painting,
woul d be obliged to tell Canada.

MS PARNES: Okay. |In this case, |
woul d suggest to you that M. Arar's actions at
the airport in New York, where he asked that the
Canadi an -- and there's no evidence that he asked
for the Syrian consul to be notified of his
detention. M. Arar made it clear that he was
seeking di plomatic protecti on of Canada al one.

M. Arar simlarly, in other ways,
clearly expressed that he was not seeking
di plomatic protection fromthe Syrian governnment.

For instance, it's not only that

he did not request notification of the Syrian
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consul but also it goes beyond that to an
expressi on of fear of being sent to Syria, and he
expressed this to the Canadi an consul in New York,
that this was sonmet hing he had been t hreatened
with on at | east one occasi on.

So when M. Arar expressed fear of
being sent to Syria while in the United States,
di d Canada, in your opinion, owe himany
addi ti onal obligations or safeguards in ternms of
di pl omatic protection?

MR. FORCESE: A couple of l|evels
of analysis in that question.

| mean, there's the domestic | aw,
there's the international |aw.

The international law, | don't see
it. | don't see -- as | have said, international
law i s discretionary as to whether a State extends
di pl omatic protection. That is international |aw.

As a matter of domestic law, | am
sure that we could think -- the people in this
roomare all domestic | awyers, and I am sure we
could all come up with all sorts of argunments as
to why, in that circunstance, M. Arar m ght be
entitled to sone real strong affirmative action by

t he Gover nnent of Canada.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

5508

The Khadr case being sort of a
case in point.

But as an international |egal
matter, | don't think so. | mean, | don't think
the fact that the Canadi an governnment knew that he
m ght be tortured in Syria compounded the non-duty
that it had to extend di plomatic protection. It
didn't have a duty to extend di plomatic protection
as a matter of international |aw.

MS PARNES: What about in this
case, as in this case, where Canada decides to
extend di plomatic protection? W know on the
facts of this case M. Arar was visited by the
Canadi an consul in New York. So it was definitely
not a case where there was no di plomatic
protecti on extended.

MR. FORCESE: As a matter of
international |aw, a person doesn't have a ri ght
to diplomatic protection. As a matter of
international |law, there is no human rights to
di pl omati c protection.

Di pl omatic protection is a right
you have -- Article 36 obligations are rights you
have against the receiving State. They don't

empower some extra duty you have vis-a-vis your
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own country of nationality, the sending State.

That's the best | can do.

MS PARNES: My next question woul d
be: What are Canada's obligations towards dual
nati onals who are unable to renounce their second
citizenship, or its virtually inpossible for them
to renounce their second citizenship?

MR. COPI THORNE: Well, | can't off
the top of my head think of why it would have an
obligation to a dual national who was unable to
renounce his or her other citizenship, because the
two jurisdictions of the two countries operate in
a parallel form

It is at | east improper for the
Canadi an governnment to tell a dual national, "You
have got to give up your other citizenship."

Now, the proposal | read fromthe
commttee gets close to that, saying that when
t hey get Canadian citizenship they nust agree to
renounce their citizenship of origin. But that
didn't go anywhere.

| think, as the [ aw stands now - -
and it would be al most inproper for the Canadi an
government to suggest that a person -- if | am

still on track --
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MS PARNES: No, | don't think ny
guestion is should the Canadi an government insi st
t hat a person renounce their citizenship. Wat |
am actually getting at -- and maybe ny question
wasn't clear -- was if a person wants to renounce
their second citizenship --

MR. COPlI THORNE: And can't?

MS PARNES: And can't.

MR. COPI THORNE: I don't think
t hat concerns Canada. Canada |ooks after Canadi an
citizenship. Country X |ooks after country X
citizenship.

MS PARNES: Wbuld this go to the
i ssue of dom nant or effective nationality? So
if, for instance, someone tried to renounce their
citizenship and couldn't, would that be a further
i ndicia that perhaps the person's dom nant or
effective nationality was Canadi an, for instance?

MR. COPlI THORNE: Maybe after the
event but not before the event. In other words, a
person who had succeeded in renouncing the
citizenship of origin would certainly be another
indicia that it was no | onger the dom nant
citizenship.

MS PARNES: | guess | amtal king
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about the situation where it's difficult or
i mpractical to do that.

MR. COPI THORNE: The Syri an
si tuation.

MR. FORCESE: Let's assune that we
are before the World Court and we are arguing as
to whet her Canada can espouse a claimon behalf of
M. Arar as against Syria and | can point to this
survey data saying it's just impossible to get rid
of Syrian citizenship.

| think that would be a fact
amongst many that the World Court could properly
| ook at in deciding who has the closest tie to
M. Arar. So you would | ook at residence, famly,
educati on, enploynment, and possibly the fact that
you couldn't rid yourself of this other
citizenship that's claimng nationality, as | cal
it. It would be a fact among many in this factual
soup.

Your first question was, is there
any circunstance -- one way of | ooking at the
first question you asked, is there any
circunstance in which a country m ght be obliged
to extend di plomatic protection?

In the early drafting days of
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these draft articles fromthe ILC, the rapporteur
on di plomatic protection proposed that diplomatic
protecti on should be mandatory where the person is
suffering an injury that's called jus cogens. A
jus cogens is a very high |l evel of international

| aw, for the constitutional principle of
international | aw.

So if there's a violation that
i mplicates jus cogens, the special rapporteur
suggested in that circunstance a State should be
obliged to extend diplomatic protection.

That was an extrenmely contentious
vi ew and was debated at the ILC. As best |
know -- and | haven't got the passage with me. As
best I know, it was not picked up by the ILC in
its final version of the draft articles, but I
woul d have to confirmthat.

So that is the only circunstance,
and it was fervently debated. It was the only
circunstance in which that issue as to whether you
have a duty to extend di pl omati c protection came
up, as best | know.

MS PARNES: Thank you. Because
Canada has not signed the optional protocol to the

Vi enna Convention, if Canada wanted to bring a
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case against the United States or Syria, is the
only way Canada could do it by consent or by using
anot her international |egal instrument, |ike the
Conventi on Agai nst Torture?

MR. FORCESE: Yes. |If Canada
wanted to bring a claimwith relation to Article
36, because neither Canada nor the U. S at this
poi nt are menmbers of the optional protocol, there
is no mandatory jurisdiction on the part of the
Worl d Court.

I n order for the World Court to
get jurisdiction, you would have to essentially
get the agreement of the Americans. Same with
Syri a.

That said, as | have mentioned,

t here are other substantive principles that you
could toy with or that you could invoke under the
convention that m ght give you jurisdiction in
some place or another.

| have already mentioned those.
That is probably the only opportunity avail abl e
right now.

MS PARNES: Those are ny
questions. Thank you.

THE COMM SSI ONER: Thank you,

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

5514

Ms Par nes.

Ms Mclsaac? How | ong do you
expect to be? | know we are approaching the lunch
hour. Do you want to --

MS Mcl SAAC:  Well, | don't know.
Maybe 20 or 30 m nutes?

THE COMM SSI ONER: Are you happy
totry to finish?

MS Mcl SAAC: | am happy if the
wi t nesses are happy, because | am sure they wil
be happy to finish.

THE COMM SSI ONER: You are fine?
Okay. |If hunger overtakes, |let us know.

MR. COPI THORNE: You will see us
col | apse.

MR. FORCESE: | notice this is
padded so ...

EXAM NATI ON

MS Mcl SAAC. MWy nane is Barbara
Mcl saac and | am counsel for the Attorney General.

What | would like to do,
gentlemen, is just clarify a few matters which |
believe certainly confused me a little bit and may
have confused ot hers.

| would like to start by just
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clarifying that, as | understand it, the right of

consul ar access provided for in Section 36 of the
Vi enna Convention has an obligation on the part of
the receiving State to notify the individual of

t he right of consul ar access.

Woul d that be the first step?

MR. FORCESE: Yes.

MS Mcl SAAC: And then the second
step would be to notify the sending country.

In the case of M. Arar, that
woul d be Canada? No?

MR. COPI THORNE: No, you m ssed
the intermediary step, which is that the detainee
has to --

MS Mcl SAAC. | amsorry, has to
request consul ar access. And then the receiving
State would notify the sending State. 1In this
case, we take M. Arar, that is Canada of the
right of consul ar access.

The next step, though, that I

gather is not covered in the convention itself --

and I will come back to this in a mnute -- is the
obligation of the sending State, i.e. Canada, to
actually provide consul ar access. |Is that
correct?
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There is no obligation under the
Vi enna Convention to provide consul ar access?

MR. COPI THORNE: Well, it's
silent.

MS Mcl SAAC. Silent. However,
there may be a devel oping jurisprudence
domestically, as evidenced by the Khadr case,
where there will be an adm nistrative |aw right of
a Canadian citizen to expect and to enforce
domestically against the Canadi an government a
right to be afforded consul ar services?

MR. FORCESE: Correct.

MS Mcl SAAC: And that's emerging
case | aw because of course the Khadr case is
sinply a pleadings notion at this stage. All
right.

Now, let's deal then with the
guestion of the dual national.

We have in the case of M. Arar an
i ndi vi dual of dual nationality, Canadi an
citizen/Syrian citizen, incarcerated in Syria.

What is the international |aw
obl i gati on under the Vienna Convention to Syria in
t hose circumstances? Does Syria have any

obligation to recogni ze any consul ar rights of
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M. Arar to be notified, or any rights of Canada
to provide consul ar access?

Prof essor Copithorne?

MR. COPI THORNE: It need not
recogni ze any such rights.

MS Mcl SAAC: So international |aw
does not require Syria to recognise --

MR. COPI THORNE: You are saying
t he conventi on now.

MS Mcl SAAC:. The Vienna Convention
does not require it?

MR. FORCESE: Well, this is the
crux of the non-responsibility doctrine, right.

MS Mcl SAAC: No, no -- sorry. |
am not tal king about Canada's obligation to
espouse the right. | amtalking about Syria's
obligation to extend consul ar access to Canada in
respect of a dual national such as M. Arar.

MR. FORCESE: Right. Syria would
say that the non-responsibility doctrine means we
need not accord M. Arar any international rights
as if he were a Canadi an under the Vienna
Convention or anything el se.

If Syria were taking a

non-responsi bility doctrine approach, it would say
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Vi enna Convention Article 36 does not apply. W
are not obliged to meet any kind of international
obl i gations towards M. Arar because he's a Syrian
national, plain and sinple.

MS Mcl SAAC: But Canada,
conversely, may take the view, as it did in this
case, that notw thstanding the dual nationality,
it would assert consular rights with respect to
M. Arar?

MR. COPI THORNE: Yes.

MS Mcl SAAC. But under the Vienna
Convention, Syria need not recognize those?

MR. FORCESE: No, the Vienna
Convention --

MR. COPI THORNE: It's silent.

MR. FORCESE: The Vi enna
Conventi on doesn't say anything about dual
nationality.

MS Mcl SAAC: It doesn't inmpose any
obligations on Syria in that regard.

MR. FORCESE: Well, the
obligations it does inpose are -- if it's a
foreign national, there are Article 36
obligations. Syria would take the view, as did

the United States in the Avena case, that Article
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36 does not apply to dual nationals.

The Vi enna Conventi on doesn't say
anyt hi ng about that, but that would have been --
that was a U.S. argunent based on this separate
concept of non-responsibility.

MS Mcl SAAC:. And | understood you
to say in the Avena case that the Court didn't
actually pronounce itself on that because there
was a | ack of evidence for it to determ ne that
any of these individuals were actually dual
nati onal s?

MR. FORCESE: That's correct.

MS Mcl SAAC: So would | be correct
then in saying that the international |aw at the
moment, in its interpretation of the Vienna
Convention on consul ar access, there is no
jurisprudence which would state that a receiving
state, who has in its custody an individual who is
a dual national, one of those nationalities being
that of the receiving state, has an obligation to
grant consul ar access?

MR. FORCESE: | am not aware of
any case that says that affirmatively or
emphatically. Just the broad repudiation of

non-responsibility that I have been tal king about
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inrelation to --

MS Mcl SAAC:  All right.

Now, | amslightly confused about
the concept of diplomatic protection. The concept
of diplomatic protection, as it is defined in the
report of the International Law Comm ssion that
you referred to, it defines diplomatic protection
as consisting of:

"resort to di plomatic action
or other means of peaceful
settlement by a State
adopting in its own right the
cause of its national in
respect of an injury agai nst
t hat national arising from an
internationally wrongful act
of anot her State.™

So that concept does not speak in
terms of consul ar access; correct?

MR. FORCESE: It doesn't
emphatically identify consul ar access, but
traditionally consul ar access has been included
within the anbit of international protection.

MS Mcl SAAC: Right. MWhat | am

trying to determne here is the distinction
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between the ability of Canada, as the sending
state in the Arar case, to obtain consul ar access
if Syria says, "No, he's a Syrian. W don't
recogni ze his Canadian citizenship," and sonme

ot her right Canada may have, or ability Canada may
have, to bring a claimagainst Syria at some
subsequent point for breach of sonme kind of
international |aw right.

And there is a distinction, as |
understand it.

MR. COPI THORNE: I think that
clause that you quoted says that Canada must be
recogni zed as the legitimte espouser of the cause
of its nationals; in other words, if again
t hi nki ng that those clains were | argely of an
expropriation nature --

MS Mcl SAAC:  Yes.

MR. COPI THORNE: -- that the
country to bring the claiminternationally is the
country of the nationality of the owner of the
property or the associale, if it's a conmpany.

MS Mcl SAAC. VWhat | amtrying to
address here is the actual facts of the Arar case:
M. Arar being incarcerated in Syria, he's an

i ndi vidual with dual Canadi an-Syrian nationality.
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And | think you have told me that
there is no jurisprudence at the international
| evel saying Syria nmust grant Canada consul ar
access.

However, if there's no rule of |aw
saying Syria nmust grant Canada consul ar access,
what cl ai mwould a country |ike Canada be
espousi ng, assum ng there were a forum-- and
gat her there's probably no forumfor doing it --
as to breach of section 36 rights under the Vienna
Conventi on?

MR. FORCESE: Well, it would be a
contested issue. To say that there's no
jurisprudence on one of the countries of
nationality according a dual national consul ar
access vis-a-vis the other country, to say there's
no jurisprudence in international law is not al
t hat persuasive. There's very little
international jurisprudence, period.

| fully acknowl edge, and | believe
Prof essor Copithorne would agree with me, that if
this issue were ever adjudicated -- let's say that
Canada found a venue in which essentially to sue
Syria for not providing consular access in a

timely fashion. The issue of dual nationality
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woul d be a contested issue.

There, the World Court would have
to decide, or any other international arbiter body
woul d have to deci de, whether non-responsibility
doctrine applies or non-responsibility doctrine
doesn't apply.

My viewis that the international
jurisprudence generically, or the international
literature generically, points towards
non-responsibility no | onger being, if it ever
were, a good principle of international |aw in al
contexts, including in relation to consul ar
access.

MS Mcl SAAC:  "Non-responsibility"”
being a rather confusing termin and of itself
because basically what it means is not having a
right as opposed to not having a responsibility.

MR. FORCESE: Well, that's true.
It's a point of view on standing. You don't have
st andi ng.

MS Mcl SAAC: But | al so understood
you both to have said that even assum ng Canada
wi shed to bring, on behalf of M. Arar some kind
of case to deal with the failure on the part of

Syria to provide timely notification of right to
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consul ar access, there is no forumin which that
could presently be done wi thout consent of Syria;
correct?

MR. COPI THORNE: MM hmm

MR. FORCESE: Certainly in
relation to the Vienna Conventi on.

MS Mcl SAAC. Are either of you
aware of the fact that Syria did in fact grant
Canada consul ar access?

MR. FORCESE: | am aware of that.

MS Mcl SAAC: How inportant in face
of -- now, this tapered off at the end. How
i mportant an issue is the |lack of timely
notification on the part of the receiving State if
in fact the individual does end up with consul ar
access within some period of time?

That was dealt with in the Avena
case, was it?

MR. COPlI THORNE: Yes. And before
t he Avena case, we didn't know what "pronptly", or
what ever the wordi ng, meant. The Avena case was
the first clear international jurisprudenti al
statement of what it meant.

MS Mcl SAAC: That was deci ded
when?
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MR. FORCESE: 2004. 1In the Avena
case, recall that one of the individuals was
notified of his rights to consul ar access after 40
hours. That was viewed as a violation of the
"wi t hout delay" requirement in Article 36.

You are asking in that
circumstance is it somehow cured given that he
ultimately had consul ar access? Well, it's still
a violation of Article 36, so concluded the
| nternational Court of Justice.

It woul d become particularly
i mportant, | would assume, if some detrinment could
be traced to the absence of consul ar access.

MS Mcl SAAC. What is the remedy,
assum ng there is a forum against either the
United States or Syria?

So assunme there is a forum where
Canada coul d espouse the claimon behal f of
M. Arar for lack of timely notification to the
right to consul ar access, and one overcane, in the
case of Syria, the difficulties related to the
dual nationality. What would the remedy be?

MR. COPI THORNE: 1In the Avena and
rel ated cases, this is what they were addressing

after they had made a finding as to delinquency.
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The question really came down to: Should they
order a retrial in the United States after
consul ar notification had been granted?

Prof essor Forcese may correct ne,
but my inmpression is that, on the question of
remedy, the International Court sent it back
saying, "You figure out what the remedy should
be." This was picked up in one case i medi ately.
There was an Okl ahoma case of the Court of Appeal
or Supreme Court of Okl ahoma, which found, |
think, that it was necessary to retry in the |ight
of this.

MS Mcl SAAC: Would there be --
sorry, please. Go ahead.

MR. FORCESE: The Avena case
actually said there was an obligation to
reconsider. But the Avena case was specific.
These people were on death row, they were about to
be executed. So the remedy there was, well, we
want to make sure you get it right and we want to
make sure that there was no taint associated with
t he absence of consul ar access.

So there was sort of mushy
| anguage fromthe | CJ about reconsideration.

Of course, the Arar situation
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woul d be very different. There | think the body
of law that would pertain would be what's known as
t he body of |aw of State responsibility.

State responsibility anticipates,
among ot her things, reparations, damages, in the
event that sonmeone suffered an international
cogni zabl e injury.

In the Arar case, | think that
principle of |law which antici pates conpensation
woul d be much more appropriate or nmore on poi nt
t han Avena.

MS Mcl SAAC: But would the injury
have to be presumably traced back to the | ack of
notification to consul ar access, or would there be
damages in the abstract, such as punitive damages?

MR. FORCESE: |It's hard to answer
t hat definitively. The Article 36 breach woul d be
a breach of an obligation owed Canada: You didn't
noti fy Canada wi t hout delay. That's a breach,
pl ain and sinple.

How woul d you conpensate t hat
breach? How would you measure that breach? Could
you measure it with reference to the harmthat
befell M. Arar irrespective of any cl ose causal

connecti on between the absence of consul ar access
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and torture, say? | can't answer that.

But the right to a remedy for
Canada woul d ari se upon the breach of Article 36,
irrespective of any subsequent injury that befell
M. Arar.

But | hazard, | am guessing here
that M. Arar's injury would have sone bearing
into how you quantify that damage. Whether there
woul d have to be a close causal link, | can't
answer that.

MS Mcl SAAC: So this would be an
emerging area of international |aw, | understand,
or certainly the facts would be unique in ternms of
the jurisprudence that's been dealt with to date?

MR. COPlI THORNE: There's very
[ittle in international jurisprudence that deals
with the remedi es avail able for the, shall | say,
non- nonetary or non-easily-quantifiable damages of
i nternational standards, international norms.

MR. FORCESE: But to say that this
is an emerging area of international |law -- well,
nmost international lawis emerging. There's very
little international dispute settlenents.

MR. COPI THORNE: It's taken a | ong

time, too.
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MS Mcl SAAC. | amtrying to get a
handl e on the practicalities.

Just to go back to assum ng we
accept that Canada has the standing to bring some
ki nd of case with respect to the failure of the
United States to recognize M. Arar's right under
section 36 to be notified immediately of his right
of consul ar access. | understood you to say that
there is no forum absent consent, for Canada to
espouse that claimin respect of M. Arar.

Woul d that be correct?

MR. FORCESE: On these facts.

MS Mcl SAAC: And simlarly with
Syria, assum ng again that one were to get over
t he other hurdles of whether Syria actually had an
obl i gati on under the Vienna Convention given the
dual nationality and Canada had the right to
espouse the claim again, there is no forumin
whi ch that claimcould be espoused subject to
t here being consent on the part of both parties.

MR. FORCESE: In relation to the
Vi enna Convention, although |I would reverse the
order. The issue would be jurisdiction first, and
then the substantive question as to whether Canada

can espouse a claim
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MS Mcl SAAC: Thank you very nuch.

THE COVM SSI ONER: M. Gover, do
you have re-exam nation?

MR. GOVER: | have none. Thank
you.

THE COWMM SSI ONER: Does anybody
el se wish to exam ne?

Let me just make a coupl e of
comments before we wind it up.

| am very appreciative of your
com ng and giving evidence and the tinme that you
put in to prepare it. | found your exposition of
the | aw very clear and very helpful. [It's not an
area that certainly I amparticularly famliar
with and | am sure others aren't, and | think the
way that both of you explained it was very useful
and denonstrated your expertise.

So we are fortunate to have people
with your expertise come forward.

My second observation is | think
you should take this show on the road.
--- Laughter / Rires

MR. COPlI THORNE: To Damascus?

MR. FORCESE: The road to

Damascus.
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--- Laughter / Rires

THE COMM SSI ONER: When we deal
with experts who are so highly skilled, there is a
bit of a challenge in working together on a panel,
in a format where counsel are exam ning and
cross-examning. And | thought it worked
brilliantly well and you conpl emented one anot her
extremely well.

So thank you very nuch.

MR. COPI THORNE: Thank you very
much, M. Comm ssioner.

THE COWMM SSI ONER:  We will rise
and I think tomorrowis 9:30, is it?

MR. GOVER: May | suggest 9:30 as
the starting time tomorrow, M. Conm ssioner.

THE COWM SSI ONER:  All right. W
will rise until 9:30 tonmorrow.

THE REG STRAR: Pl ease stand.
--- Whereupon the hearing adjourned at 1:13 p.m,

to resume on Tuesday, June 7, 2005, at
9:30 a.m / L'audience est ajournée a 13 h 13,

pour reprendre le mardi 7 juin 2005 a 09 h 30

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o dM W N -, O

5532

/ /
Lynda Johansson,

C.S R, RPR
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